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ô

Textbook.

American Jurisprudence, Volume 20, pages 282, 283 . . 61

>



VI

Index of Exhibits.

Note: In accordance with a stipulation of the parties,

approved by this Court, the exhibits have not

been reproduced in the transcript, but the ap-

pellants have furnished for the use of the Court

and opposing counsel additional copies of ex-

hibits other than Plaintiff's exhibit 1 and cer-

tain rivets which constitute Plaintiff's exhibit

16.

Piflintiff's Received in

eihbit evidence at

number Description of exhibit Record page

1 Contract dated April 16, 1946, between the United

States of America and McLaughlin Construction

Company — • ^^

2 Photograph dated 3 July, 1947, showing up-

stream face of power house 83

3 Photograph dated 17 July, 1947, showing up-

stream wall of surge tank foundation 83

4 Photograph dated 17 July, 1947, showing power

house from hill 83

5 Photograph dated 16 July, 1947, showing east

wall of XJOwer house during fire 83

6 Photograph dated 17 July, 1947, showing burned

out area 83

7 Photograph dated 17 July, 1947, showing scarred

east wall of power house and fire debris 83

8 Photograph dated 17 July, 1947, showing top of

upstream wall of surge tank foundation 83

9 Photograph dated 17 July, 1947, showing scarred

east wall of power house 83

10 There is no exhibit 10.

11 Corps of Engineers blueprint of floor plan of

Fort Peck power house at elevation 2111 101



Vll

Plaintiff's Received in
exhibit evidence at
number Description of exhibit Record page

12 Copy of letter elated 28 July, 1947, from District

Engineer to McLaugiilin Construction Company
describing work to be replaced 104

13 Sectional drawing of power bouse form area . . . 132

14 Plan view of power house form area 132

15 Floor plan of form or porcb area at elevation 2111 132

16-A, B,

C, D, E.

F and

G Seven steel rivets 140

17 Photograph of Rivet F 144

17-A Enlargement of Exhibit 17 . . .Not specifically shown
18 Photograph of Rivet F 145

18A Enlargement of Exhibit 18 145

19 Photograph of Rivet F 145

19A Enlargement of Exhibit 19 145
20 Photograph of Rivet F 145

20A Enlargement of Exhibit 20 145
21 Photograph of Rivet G 147
21A Enlargement of Exhibit 21 147
22 Photograph of Rivet G 148
22A Enlargement of Exhibit 22 148
23 Photograph of burned wall 155
23A Enlargement of Exhibit 23 155
24 Photograph of power house and forms after the

fi^'^
156

24A Enlargement of Exhibit 24 156
25 Photograph of power house form or porch area

after fire, looking north 206
26 Photograph of power house form or porch area

after fire, looking north and down 206
27 Recapitulation of McLaughlin Construction Com-

pany costs in repairing fire damage 274





In tl|e

Intt^i ^tatj^jg Court of A^ipj^als

JTor % Ntntlj ©trruit

No. 13231

FEGLES CQN^STRUCTION" COMPANY,
LIMITED, a corporation, and CHI-
CAGO BRIDGE & IRON COMPANY,
a corporation,

Appellants,

McLaughlin construction com-
pany, a corporation,

Appellee.

Appeal from the United
States District Court for
the District of Montana.

Honorable
W. D. Murray,
Judge Presiding.

BRIEF FOR APPELLANTS.

STATEMENT REGARDING JURISDICTION.

The District Court had jurisdiction of this case under
section 1332 (a) (3) of Title 28 of the United States Code,
62 Stat. 930, because the case is a civil action where the
matter in controversy exceeds the sum of $3,000, exclusive
of interest and costs, and is between citizens of different
States with a citizen of a foreign state as an additional
party.

The complaint alleges (R. 3), the answers of both de-
fendants admit (R. 14, 19), and the District Court has



found (R. 38), that the appellee, plaintiff below, is a

Montana corporation, that the appellants, defendants

below, are incorporated in Canada and in Illinois respec-

tively, and that the matter in controversy, exclusive of

interest and costs, exceeds $3,000. The complaint as

amended demands judgment for $19,580.47 with interest

and costs (R. 13).

On November 13, 1951, the District Court entered a final

money judgment in favor of the plaintiff and against the

defendants (R. 51, 52). On December 10, 1951, the de-

fendants filed with the Clerk of the District Court a notice

of appeal and a supersedeas bond which the District Court

had approved on the same day (R. 53-57). On January

14, 1952, the record on appeal was filed and the appeal was

docketed in this Court (R. 353).

This Court has jurisdiction to review the judgment of

the District Court by virtue of section 1291 of Title 28 of

the United States Code, 62 Stat. 929. The appeal has been

perfected in accordance with section 2107 of Title 28 of the

United States Code as amended (62 Stat. 963; 63 Stat.

104, 105) and Rule 73 of the Rules of Civil Procedure for

the United States District Courts as amended (Fed. Rules

Civ. Proc, rule 73, 28 U. S. C. A.).



STATEMENT OF THE CASE.

This case is an action for property damage caused by a

fire at the Government power house at Fork Peck, Mon-
tana, on July 16, 1947. The parties are all contractors

who were engaged in construction work at Fork Peck at

the time of the fire. The appellee, McLaughlin Construc-

tion Company, was building an addition to the power house

under a contract with the United States. The appellant,

Fegles Construction Company, Limited, had a separate con-

tract with the United States which covered, among other

things, the installation of three steel surge tanks ^bove
the power house, but the work of building these tanks had
been sublet entirely to the other appellant, Chicago Bridge

& Iron Company (E. 39, 95). The appellee, plaintiff below,

claims that the fire was caused by one or more heated
rivets negligently dropped by employees of Chicago Bridge
& Iron Company upon wooden forms which the appellee had
prepared to receive concrete (R. 8-11, 68). The appel-

lants, defendants below, contend that the appellee failed to

prove the cause of the fire so that the evidence leaves the

cause wholly conjectural (R. 70, 296). For convenience
we frequently refer to the appellee as ''McLaughlin'' and
to the appellants as ''Fegles'' and "Chicago Bridge" re-

spectively.

The case was tried by the District Court without a jury
(R. 67). The District Court found that the fire was caused
by the negligence of the appellants without distinguishing
between them (R. 42-45). On these findings there was a
judgment for the appellee for $11,936.81, together with
six per cent interest from the date of the fire, and for
costs (R. 51, 52). From this judgment the present appeal
has been taken.



The basic question in the case is the cause of the fire

whereby the property of the appellee was damaged. The

facts on which that question must be decided are not in

dispute. Unfortunately, however, a summary of the evi-

dentiary background is a necessary preliminary to argu-

ment regarding permissible inferences from the admitted

facts.

The addition which McLaughlin was building was called

a porch (R. 115). It was to be a reinforced concrete

structure extending along the upstream or easterly face

of the power house (R. 87, 88). By the day of the fire

the porch had reached a point known as elevation 2111

above sea level (R. 76), or about 41 feet above the ground

level (R. 83), and there a concrete floor had been poured

(R. 88). The next floor, which would form the roof of the

porch, was to be 17 feet higher at elevation 2128 (R. 88,

89). The only openings from the power house into this

section of the porch were at elevation 2111 but they were

accessible to anyone who might be at that level (R. 88-90,

101, 269, 270, 351).

The three surge tanks were arranged in a triangle above

the power house but only the upstream tank (number 2)

is involved in this case (R. 81). That tank, when com-

pleted, was to be a cylindrical open-top riveted tank about

40 feet in diameter with a bowl-shaped bottom extending

downward into the power house through an opening in

the roof (R. 80, 81, 85, 123). It was to be supported on

structural steel columns attached to an octagonal con-

crete foundation which McLaughlin had previously built

as part of the power house (R. 80-82, 101, 102). The east-

erly wall of this foundation was in effect part of the east-

erly wall of the power house, although it extended some-

what farther east than the remainder of the power house

wall, and the cantilevered concrete haunches of the founda-

tions extended still farther outward into the porch area



where McLaughlin was biiilcling- forms (see exhibit 11, R.

101; cf. exhibits 2 and 3, K 83).

On the day of the fire and for several days previously
the Chicago Bridge riveters were working on the upstream
surge tank (R. 122, 169, 300*). The riveters worked on
scaffolds which circled the tank both inside and outside at

different levels (R. 84, 85, 89, 98, 166, 180). A small seg-
ment of the cylindrical tank shell was immediately above
and slightly to the west of the area where McLaughlin's
men were building their forms, so that for a short dis-

tance each outside scaffold extended about three feet over
McLaughlin's working area (R. 98, 299, 300). The testi-

mony indicates at one point (R. 85) that the Chicago
Bridge riveters worked above and to the east of McLaugh-
lin's men but the floor plan (exhibit 11, R. 101) makes it

clear that the surge tank was west of the porch area. The
riveters worked at different times at various places both
inside and outside the tank (R. 85, 123, 168, 187, 300).

Exhibit 4 (R. 83) is a general view of the power house
taken on the day after the fire. It shows the porch addi-
tion and above it the surge tank on which Chicago Bridge
was working before the fire. Exhibits 2 and 3 (R. 83) also
illustrate a number of the details above set forth. Exhibit
11 (R. 101) is a floor plan of elevation 2111. On this
exhibit the porch area is designated ^^ Storage space for
files" immediately above the letter ^^H" and the openings
which led from the power house to the porch area appear
on either side of the foundation of surge tank No. 2. These
openings are also indicated by the letter ^^X" on exhibit 2
(R. 83, 97).

A riveting gang consisted of four men—the heater, the
sticker, the bucker and the driver (R. 255, 303). ^The
heater would heat the rivets in a 500-pound coal-fired forge

* The fifth question on page 300 erroneously gives the date as JulTiTr"



to temperatures varying from 1950 to 2000 degrees Fah-

renheit so that they would he sufficiently ductile to fill

completely the holes through which they were to be driven

(R. 255, 307, 334). As each rivet was heated, the heater

would pick it out of the forge with tongs and toss it to the

sticker, whose job it was to catch the rivet in a funnel-

shaped can (R. 255). On account of the weight of the

forge, as well as lack of space, the forge could not be

moved around the tank, as was usually done, but was lo-

cated at one side of the tank (R. 252, 302). The sticker

had to walk along a scaffold to a point where he could

catch each rivet and then walk back to the place where the

rivet was to be driven. There he would remove the scale

from the rivet and put it into a hole (R. 302). The bucker

would hold the rivet in place while the driver drove it

with a pneumatic gun (R. 255, 303). Overheated or under-

heated rivets might be returned to the heater, or put into

buckets on the scaffolds, or stuck into a hole to cool (R.

171, 172, 255, 257, 258, 308, 309).

The riveting procedure which Chicago Bridge followed

was regular and usual (R. 307). It is conceded that no

method has been devised to avoid the occasional dropping

of a rivet which has been passed in this way and that such

a rivet will start a fire if it strikes inflammable material

(R. 109, 110, 151, 259). McLaughlin contends, however, that

Chicago Bridge should have taken additional precautions to

prevent hot rivets from falling upon McLaughlin's work

and starting fires (R. 8, 9, 68-70).

It was originally intended that McLaughlin should finish

its work in the porch area before Chicago Bridge began

working on the surge tanks but McLaughlin was behind

schedule (R. 92-94, 112). McLaughlin, Fegles and Chicago

Bridge were all aware of the hazard of fire that was in-

herent in simultaneous operations in the circumstances

above described and they all protested against such opera-



tions (R. 92, 106, 111, 112, 259, 260). Chicago Bridge asked

permission to defer its work on this account and proceeded

only at the insistence of the District Engineer who acted

for the Government (R. 109, 111, 112).

On the day of the fire, McLanghlin had completed the

inside wall forms and the ceiling or roof form, and the

outside wall forms were about half finished (R. 115).

These forms enclosed a box-shaped room measuring about
44 feet by 16 feet which was about 16| feet high from the

concrete floor at elevation 2111 to the ceiling just below
elevation 2128 (R. 101, 115, 123, 274; cf. exhibit 14, R. 132).

Exhibit 13 (R. 132) is a sectional view of this room in

which, although not so indicated, north is at the right and
south at the left. Three double rows of posts, marked
''D" in exhibit 13, extended across the room from west to

east and there were also posts near the wall forms at

either end of the room (R. 117, 118, 199). Each row of

posts was capped by timbers four inches wide which also

extended across the room from west to east (R. 118, 178)
and are marked ^^F^' on exhibit 13 (R. 197). Two by six

or two by eight joists, marked ^'C" on exhibit 13, were
laid edgewise across the caps to support the ceiling form
(R. 118, 119, 197-199). The ceiling form consisted of half-

inch plywood and the wall forms also had a layer of ply-
wood on the inside (R. 116). The ceiling form covered
the entire room (R. 115, 134, 135). It was located just
below the level of the scaffold marked ^^2128'^ which can
be seen on top of the concrete haunches of the surge tank
foundation in exhibit 2 (R. 83, 103). The same level is in-

dicated in exhibit 4 (R. 83) by a scaffold at the base of the
steel portion of the surge tank.

The ceiling form contained three trough-like recesses
intended to receive the concrete for beams which, when
the forms were removed, would extend across the room and
support the concrete ceiling. These recesses are marked
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**H'' on exhibit 13 (R. 119, 132) and will henceforth be

called ^*beam forms.'' The sides and bottoms of the beam

forms were made of half-inch plywood (R. 119, 120).

Where the beam forms crossed the posts the arrangement

of caps and joists was more complicated than the one

above described, as will appear from exhibit 13, but we
believe it is unnecessary to describe these details.

On the day of the fire the inside of each wall form, the

upper side of the ceiling form and the inside of each beam
form had been oiled with inflammable form oil having a

paraffin base to prevent the concrete from sticking to the

forms (R. 116, 120, 159). The top of the ceiling form had

been entirely covered with canvas tarpaulins which were

draped down over the wall forms on each side but were

not sealed (R. 134, 135, 208). The canvas was fire resistant

or **flame-proof but as the event proved it would and

did burn (R. 208). The forms and the room they en-

closed had been thoroughly cleaned and were ready for

concrete to be poured on the following day (R. 133, 134).

The McLaughlin employees who had been building the

forms quit work at 4:30 P. M. on the day of the fire (R.

132). The Chicago Bridge riveting gang worked three

and one-half hours longer and quit at 8:00 P. M. (R. 300,

301). McCloud, the Chicago Bridge superintendent, tes-

tified that on that same afternoon he had seen a stack of

possibly eight or nine rivets lying on a scaffold directly

over McLaughlin's forms, adjacent to one of the columns

of the surge tank, so that the riveters would not step on

them or kick them off the scaffold (R. 308, 309, 335, 336).

McLaughlin's construction superintendent Webb visited

the power house for perhaps fifteen or twenty minutes

about the time the Chicago Bridge men quit work (R.

135, 183, 184). A government inspector named Fillerup

walked past one of the openings leading from the power
house into the form area about 8:20 P. M. (R. 351, 352).



Cornelius Funk, a laborer hired by McLaughlin as a

watchman, was sweeping some steps as high as the floor

level of the form area between about 8 :30 and 8 :45 P. M.
but he testified that he did not enter the form area itself

(R. 266-271). The stairs are shown on exhibit 11 just

above the left-hand letter "^'\ None of these three men
noticed any smoke or flames at the times of their visits

(R. 135, 266, 267, 351). Funk discovered the fire and
caused an alarm to be given about 9:45 P. M. (R. 137, 192,

266, 267). If a hot rivet dropped by a Chicago Bridge
employee started the fire that rivet must have been dropped
some time between 4:30 and 8:00 P. M. (R. 192)—that is to

say, from one hour and three-quarters to five hours and
one-quarter before the fire was discovered.

The fire burned intensely for about forty-five minutes
(R. 170). It was finally extinguished by the joint efforts

of the Fort Peck fire department, the employees of the
parties to this case and other persons (R. 137). Water was
played on the fire from the top and over the sides of the
form area with considerable force (R. 322-324). In the
course of the fire, McLaughlin's wooden forms were
burned, concrete work was injured and other damage was
done (R. 137, 138). The Chicago Bridge scaffolds were
partly burned, so that some of the planks fell into the
space below, and others were tossed there the next morn-
ing (R. 165, 321, 322). After the fire a layer of charred
material and ashes, coarse on top and fine toward the
bottom, covered the concrete floor at elevation 2111 to an
average depth of approximately a foot and many partially
burned timbers were sticking up above the other debris
for six or eight or ten feet (R. 143, 144, 170-173, 219).

On the day after the fire the employees of Chicago Bridge
rebuilt their scaffolds and resumed their riveting opera-
tions (R. 165). The debris was not removed from the porch
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area below until negotiations between McLaughlin and the

Government were completed and McLaughlin was directed

to proceed (R. 143, 144). On July 27, the eleventh day

after the fire, McLaughlin's employees removed the debris

(B. 143). The layer of charred materials and ashes which

rested on the concrete floor, and which had already been

wet down, was further tramped down by the workmen and

was considerably compacted (E. 221). This debris was

carefully removed and seven rivets were found in it (R.

139, 173, 222), but only two of these rivets, known as rivets

*^F'' and ^^G'', are relied on as possible causes of the

fire (R. 32, 33). There is no direct evidence as to whether

rivets '^F" and '^G'' fell before, during or after the fire.

The seven rivets that were found in the debris are in

evidence as plaintiff's exhibits 16A to 16G, both inclusive

(R. 140). Both ordinary and enlarged photographs of

rivets F and G as they were uncovered were also received

as exhibits 17 and 17-A to 20 and 20-A, both inclusive, in

the case of rivet ^^F", and exhibits 21, 21-A, 22 and 22-A

in the case of rivet ^'G" (R. 143-148). Each rivet was

about four inches long and weighed from two to three

pounds (R. 156, 157, 179). Each had a button-shaped head

and a cylindrical bolt about an inch and an eighth in diam-

eter (R. 157).

It was stipulated that rivet *'G" had been heated in a

forge (R. 141). McLaughlin's superintendent Webb testi-

fied that rivet ''F" might or might not have been heated

in a forge but that he believed it had been (R. 142). Al-

though there is no formal finding on this point, the opinion

of the District Court states that the Court found that

rivet ''F" had been heated in a forge (R. 32).

Both rivet ''F" and rivet ''G" were found lying on the

concrete floor at elevation 2111, underneath the debris, at

places marked on exhibits 14 and 15 (R. 132, 148, 149, 222,

223). The markings on exhibit 14 are confusing because
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the letter ^^G'' is used for two different purposes but the

''G'' which is enclosed by parentheses, and with respect

to which distances are indicated, is the one which shows
where rivet ^'G'' was found. Eivet ^'F'^ was lying very
nearly under one of the beam forms, and also very nearly

under a joist, a foot or a little more from the nearest post

(R. 149, 178, 209, 210). Eivet ^'G" was found at some
distance from any of the posts (R. 149, 175, 222, 223). If

these rivets fell before the forms were destroyed by the

fire, they would have had to burn through the half-inch

plywood of the ceiling form, or of one of the beam forms,

as well as through a canvas tarpaulin, and rivet ^^F'^ might
also have had to burn through one of the post caps (R.

175, 176, 178, 191, 192).

Over the objections of the appellants the District Court
received testimony that employees of Chicago Bridge had
on previous occasions dropped rivets upon the area where
McLaughlin's men were working. The substance of this

evidence is set forth as part of the specification of errors,

infra, pages 19-24. Every such instance mentioned in

the record occurred while McLaughlin's employees were
at work. None happened while the Chicago Bridge crew
was working alone (R. 187). It is not claimed that any
rivet dropped while McLaughlin's men were working
caused the fire which damaged McLaughlin's property (R.

32, 33). On the contrary, in every such case it appeared
that no blaze was ignited, or else that shavings or other
loose material were instantaneously ignited, but the blaze
was extinguished and the rivet was recovered by McLaugh-
lin's men (R. 225, 239, 242-245, 250). At the trial, the
District Court reserved its ruling on the objections to this

evidence (R. 131, 152, 154, 234) but the opinion of the
District Court states that the Court admitted and con-
sidered such evidence for certain limited purposes having
to do mainly with the appellants' knowledge of the hazard-
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ous character of the work (R. 36). The appellants contend

that such evidence was unnecessary in view of the stipu-

lated facts and was received for purposes broader than

the authorities permit.

It was proved at the trial that no rules against smoking

were applicable to the employees of McLaughlin or Chi-

cago Bridge and that some of the employees of both com-

panies did smoke (R. 209, 228, 240, 330). One of those

who did smoke was Funk, the man who discovered the fire,

and the last person whom the record shows to have been in

the power house as high as the floor level of the form area

before the alarm was given (R. 266, 267, 269).

The appellee has contended that Fegles was liable for

the alleged negligence of Chicago Bridge because of the

hazardous character of the work of riveting the surge

tanks (R. 68) and the opinion of the District Court adopts

that view (R. 36, 37). The appellants, on the other hand,

deny the applicability of the doctrine thus asserted to the

facts of this case and contend that Chicago Bridge was an

independent contractor for whose conduct Fegles was not

liable (R. 16, 17, 296).

After the District Court made its findings of fact and

conclusions of law, but before any judgment was entered,

the appellee filed a motion for leave to amend its com-

plaint, and also filed consolidated exceptions to the findings

of fact and conclusions of law and a motion for modification

of the conclusions of law, all for the purpose of claiming

interest from the date of the fire on the amount of damages
which the District Court had awarded (R. 47-49). The
District Court granted these motions (R. 49, 50), an

amended complaint was filed (R. 13), and the judgment,

when entered, included the requested allowance of interest

(R. 52). The propriety of that allowance is the final

question on the appeal. No question is before this Court

as to the amount of the damages.
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SPECIFICATION OF ERRORS.

I

»

Note: The words ^^the fire" refer to the fire which caused
the plaintiff's damage unless the context indicates
otherwise.

I. The record leaves the cause of the fire wholly con-

jectural, and since the appellee failed to prove that the

fire was caused by any rivet dropped by any servant or
ag-ent of either appellant, the evidence is insufficient as a
matter of law to support the findings of fact made by the
District Court that the fire and the consequent damage
were caused by a rivet or rivets so dropped and those
findings are all clearly erroneous.

The findings thus challenged appear in paragraph X
of the findings of fact of the District Court (R. 42-45)
as follows:

^/That on July 16, 1947, the defendants were
guilty of actionable negligence in said work of
erecting, setting up and installing said three steel
surge tanks, in that on said day the servants,
agents, and employees of the defendants, in doing
and performing said work, negligently and care~-
lessly permitted red hot rivets to escape and drop
from the place where defendants were erecting,
setting up and installing said three steel surge
tanks, and into and upon the said wood forms,
timbers, scaffolding and lumber of the plaintiff;

that in the operation of so passing, tossing
and catching said red hot rivets as herein set
forth, defendants' said servants, agents and em-
ployees, in a careless, negligent and unskillful
manner so handled said passing, tossing and catch-
mg operations, that many of said red hot rivets
were not caught, and were permitted to and did
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escape and drop as hereinbefore alleged; * * *

that the defendants failed, neglected and omitted

to do and perform their duty in the premises in

that behalf, and carelessly and negligently suf-

fered and permitted red hot rivets to continue to

escape and drop from their said place of opera-

tions and into and upon the said wood forms, tim-

bers, scaffolding and lumber of the plaintiff, and

wholly failed and neglected to handle said passing,

tossing and catching of said red hot rivets in a

careful, skillful, proper and workmanlike manner,

or in any other manner or way, so as to prevent

the dropping and escape of said red hot rivets

from the place of defendants' said operations,

and wholly failed to follow up, reclaim or other-

wise remove from in and about said wood forms,

timbers, scaffolding and lumber all red hot rivets

which had so escaped and dropped from the place

of defendants' said operations; that by reason of

the actionable negligence of the defendants above

named, as herein alleged, red hot rivets were per-

mitted to and did drop and escape from defend-

ants' said place of operations and into and upon

said wood forms, timbers, scaffolding and lumber

of the plaintiff and said wood forms, timbers,

scaffolding and lumber were thereby set on fire

and totally consumed; that the burning of said

wood forms, timber, scaffolding and lumber de-

veloped an intense heat, and by reason thereof,

and in addition to said wood forms, timbers, scaf-

folding and lumber being consumed by fire, as

aforesaid, certain reinforced concrete floors, con-

crete walls and concrete corner haunches in said

Fort Peck Powerhouse were chipped, cracked and
damaged and had to be partially replaced, and all

thereof repaired and reinforced with new con-

crete haunches and thicker concrete walls and
floors; that all of the reinforcing steel in place in

said wood forms was completely destroyed and had
to be replaced with new reinforcing steel;
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and in paragraph XI of said findings (R. 45) as fol-

lows :

''That by reason of the negligence of the de-

fendants, plaintiff suffered damage in the sum of

$11,936.81, which said damages were directly and
approximately caused by the negligent acts and
omissions of the defendants, their agents, servants
and employees as hereinbefore set forth."

II. Each of the following findings of fact made by the

District Court is clearly erroneous, and the evidence is in-

sufficient as a matter of law to support each such finding,

namely

:

1. The findings contained in paragraph VII of said
findings (R. 40) that

''there was available to the defendants a careful
and safe method of handling hot rivets by which
none would or could escape and be dropped or
thrown on to the structures being erected by plain-
tiff

;
that defendants and each of them had knowl-

edge and notice of all of these facts long prior
to July 16, 1947, but said defendants did not avail
themselves of, or make use of, said safe and care-
ful method of handling hot rivets."

2. The findings contained in paragraph X of said
findings (R. 43) that

"it was the duty of the defendants to have handled
said passing, tossing and catching of said red hot
rivets in a careful, skillful, proper and workman-
like manner, so as to prevent, and which would
have prevented, the escape and dropping of said
red hot rivets, or in some other way to have pre-
vented their escape and dropping from the place
of defendants' said work and operations and into
and upon said wood forms, timbers, scaffolding and
lumber of the plaintiff, so that fire would not be
communicated by said red hot rivets to the afore-
said wood forms, timbers, scaffolding and lumber
of the plaintiff; that it was further the duty of the
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defendants to have followed up and reclaimed or

otherwise removed from, in and about said wood
forms, timbers, scaffolding and lumber, all red hot

rivets which had so escaped and dropped so that

fire would not be communicated by said red hot

rivets to the aforesaid wood forms, timbers, scaf-

folding and lumber.''

3. The findings contained in paragraph VII of said

findings (R. 40) that

^*as a result of the method of handling the rivets

as aforesaid many hot rivets were dropped and
thrown from the place where the defendants were
constructing the surge tanks aforesaid to the place

beneath where plaintiff was constructing the struc-

ture aforesaid; that many fires were caused by
the dropping and throwing of the hot rivets as

aforesaid;"

and that

*^ defendants and each of them had knowledge and
notice of all of these facts long prior to July 16,

1947,"

and the similar findings contained in paragraph X of

said findings (R. 43) that

'^the said defendants knew, or by the exercise of

ordinary care should have known, that red hot riv-

ets had been repeatedly dropped and permitted to

escape from their place of operations and into

and upon the wood forms, timbers, scaffolding and
lumber of the plaintiff, and that plaintiff's afore-

said wood forms, timbers, scaffolding and lum-
ber had been repeatedly set on fire by such red hot

rivets."

4. The findings of negligence and breaches of duty

on the part of each appellant and its servants, agents

and employees contained in paragraphs VII and X of

said findings as quoted in point I above, supra, pages

13-15.
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III. The District Court erred in receiving over the ob-
jections of the appellants evidence regarding fires caused
by rivets dropped by an employee or employees of the ap-
pellant Chicago Bridge prior to the occurrence of the fire

which occasioned the appellee's damage and not alleged
to have caused the latter fire.

The opinion of the District Court states that this
evidence was admitted and considered by the Court for
the limited purposes of establishing that

''defendants employed a method of handling riv-
ets which was dangerous, hazardous and negli-
gent

;
that a safe method was available to defend-

ants; that as a result of the method used many
fires of necessity occurred; that defendants had
notice and knowledge of these facts'' (R. 36).

The substance of this evidence and the objections there-
to are stated separately on pages 19-24, infra.

IV. The evidence is insufficient to support the findings
of fact and conclusions of law made by the District Court
that the appellant Fegles is liable for acts and omissions
of the appellant Chicago Bridge, and all such findings are
clearly erroneous, because the appellant Chicago Bridge
was an independent contractor over which the appellant
Fegles neither exercised nor could have exercised such con-
trol as to make the appellant Fegles liable for any such act
or omission.

The findings thus challenged comprise all those quot-
ed in specifications I and II above, supra, pages 13-16,
and also paragraph IX of said findings in so far as it
relates to Fegles (R. 41, 42). The findings themselves
do not distinguish between the appellants as to the
basis of liability but the opinion of the District Court
makes the following statement on this point :

''Defendants' fourth point that the principal
contractor Fegles Construction Company is not
liable for the negligence of the independent con-
tractor Chicago Bridge and Iron Company is not
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well taken—the proof was and defendants admit-

ted that the work performed was dangerous and

hazardous ; that a safe method was available ; that

injury to others was likely unless precautions were

taken; that precautions were not taken. Under

these facts and circumstances defendant Fegles

Construction Company cannot avoid liability
''

(R. 36, 37).

V. The District Court erred in allowing interest on the

damages awarded to the appellee because

—

1. The applicable statute does not authorize the al-

lowance of interest when the amount of damages can

be ascertained only by the decision of a court.

2. The allowance of interest in this case was an

abuse of such discretion, if any, as the applicable stat-

ute allows.

3. The District Court made no finding of fact which

supports the allowance of interest. Only the conclu-

sions of law were amended in this regard (R. 50).

VI. For reasons above stated the District Court erred

in finding generally in favor of the appellee and against

the appellants respectively as set forth in paragraph XIII

of the findings of fact aforesaid and in concluding as a mat-

ter of law that the appellants are respectively liable to the

appellee in any amount whatever as set forth in paragraph

II of the conclusions of law made by the District Court

(R. 46).

VII. For reasons above stated the District Court erred

in directing that judgment be entered in favor of the appel-

lee and against the respective appellants, as set forth in the

final paragraph of the findings of fact and conclusions of

law made by the District Court (R. 46, 47), and in entering

judgment accordingly (R. 51, 52).
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SPECIFICATION OF ERRORS—POINT III.

Statement of the Substance of the Evidence Regarding' the

Dropping of Rivets Not Alleged to Have Caused the Fire

Which Occasioned the Appellee's Damage and the Ob-
jections to Such Evidence.

1. Transcript of record, pages 126 to 131, both inclu-

sive, being part of the testimony of J. A. Webb, construc-
tion superintendent for the appellee:

''Q. I will ask you if, prior to July 16, 1947, there
126 had been occasions when material, waste and hot rivets

had been dropped on your work there from the work
of the Fegles Construction Company and Chicago
Bridge and Iron Company above you!

^^Mr. Erickson: To which the defendants object
as being incompetent, irrelevant and immaterial.

*'* *

I beheve we are going to launch into a series of ques-
tions as to other similar incidents in the past, and the
general rule is you can't establish negligence or es-

127 tabhsh the occurrence of a specific act by proof other
prior acts, because that would result in the endless

129 trial of collateral issues ;
* '^ * I object to any prior

negligence being shown if its purpose is to estabHsh
negligence on the part of Chicago Bridge and Iron as
a result of which this particular fire was started. I
would object to evidence introduced for the purpose
of estabUshing a rivet did actually start a fire. * * *

I am assuming there will be no direct evidence, and I
am assuming this goes to establish circumstances which
wouM allow recovery on circumstantial evidence alone.

130 ^

'
The Court

: Gentlemen, I '11 reserve ruling upon the
matter and permit the question to be answered. * * *

^^Mr. Erickson: I would like to make one further
observation on it. In order for the plaintiff to recover
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of course, the Court understands, as does counsel, that

the amount of negligence in the past has nothing to

do with it. They have to establish there was cause

and effect as a result of the negligence, and that is the

point, of course, we want to be very sure is made
clear.

^'Tlie Court: In other words, you can't guess lia-

bility?

**Mr. Erickson: That's right, and negligence is only

one element, one of the necessary elements to recover.

There are a series of cases, which I will present to the

131 Court, digested in A. L. E. where attempts have been

made to show that a particular locomotive has started

fires in the past. The Courts have held that the tes-

timony is not admissible for the purpose of establish-

ing negligence in the particular case, or that the par-

ticular fire was started. The only thing it was ad-

missible for was to show a dangerous instrumentality

and that a locomotive could start a fire.

*'The Court: This testimony being offered would

be admissible for that purpose in any event, but as

to its admissibility for any other purpose, I will re-

serve my ruling upon the matter, and if you wish to

argue it, you can support it with authorities.

*^Mr. Erickson: Of course, it may be understood

our objection on this ground goes to all of it!

**The Court: Yes, surely, proceed."

^^A. Yes.

^^Q. And you may state whether or not you made a

protest to the superintendent of either Chicago Bridge

and Iron Company or the Fegles Construction Com-
pany in relation to this practice?

** A. I have made verbal protests to Chicago Bridge

and Iron, I believe their superintendent, and some of

their foremen.

**Q. What have you to say as to whether or not

after those protests were made the practice ceased?

**A. The practice did not change."
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2. Transcript, page 138, likewise part of the testimony
of J. A. Webb

:

The witness testified that prior to the time of the fire

he saw both hot and cold rivets drop, and that they were
of the type that were being used in the surge tanks, but
that he would not know on how many occasions he had
seen them.

3. Transcript, pages 150 to 154, both inclusive, likewise
part of the testimony of J. A. Webb;

'^Q. Prior to the 16th day of July, 1947, were you
present when any fire was started by hot rivets from
the work above?

*'A. I have seen a couple.

'^Mr. Erickson: I want to renew the objection that
1 made that goes to all this testimony, but I want to
make it very plain I particularly object to testimony
as to other fires. As to the dropping of rivets in the

151 past, It might be said there is some basis for the
introduction of that in the testimony to show knowl-
edge, but I believe this is clearly inadmissible.
J^Mr. Emigli: That is just exactly the purpose, to
show knowledge of the dropping of rivets, that they
should have known, or in the reasonable exercise of
dihgence should know, from these facts which we will
prove, that the dropping of rivets would ignite mate-
rial below.

^' Mr. Erickson: We are very glad to stipulate that
a hot rivet dropped into inflammable material would
start a fire We had full knowledge of that, and we
will stipulate to that.

!!Tt^^
^'ourt: Does that eliminate your problem^

Mr. Emigh: Do you stipulate your men had no-
tice, or should have in the reasonable exercise of dili-
gence, that rivets would do that^

'^Mr. Erickson: Yes.
-Mr. Emigh: And rivets had been dropped down

there m the past?
"Mr. Erickson: We will not stipulate that rivets
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dropped from our work had started fires in the Mc-

Laughlin Construction Company work. * * *

153 ''Mr. Erickson: We are willing to stipulate it was

a hazardous condition, well known both to plaintiff

and defendant.

''Mr. Emigh: Do you stipulate in the conduct of

the subcontractor, Fegles Construction Company had

knowledge these things were occurring, these rivets

were dropping and starting fires?

"Mr. Erickson: No, we are not willing to stipulate

that.

"The Court: We have already admitted some evi-

154 dence under a reserved ruling—actually that evidence

wasn't admitted under a reserved ruling. You have

shown, both of you, that each of you, each of the par-

ties involved here, have complained to one another

and to the Army, that rivets were dropping, so the

situation is present there, but I'll permit you to go

ahead. * * *

"Mr. Erickson: I must beg permission to take ex-

ception to the Court's remark. We have not agreed

that we have protested because rivets were dropped.

We have not agreed that we made our protest on the

basis of the fact our rivets were actually dropped.

"The Court: I think I did misstate the matter, but

on the other hand, the plaintiff protested rivets were

dropped and the Army called it to your attention.

"Mr Erickson: We don't agree the Army ever

called it to our attention.

"The Court: I mean that is the evidence so far. Put

the evidence in and we will try to answer it. * * *

"A. I have seen several signs and evidence of fires

that were caused from hot rivets, but to say I actu-

ally saw any one fire burst into flame, to say it ignited

on that instant, I would not testify."

4. Transcript, pages 225 and 226, being part of the tes-

timony of Frank Gronski, a general foreman employed by

the appellee:

"Q. You may state whether or not, on or about
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July 16, 1947, yoii had occasion to observe a rivet
which fell upon those premises 1

''A. Yes, the afternoon of the night of this fire,

we had a lire. There was a hot rivet that fell or was
dropped from above and fell on this concrete floor at
the 2111 elevation adjacent to where we were building
these forms, and rolled over against one of these pads
that was setting on the floor. It immediately began
to sort of blaze, and we extinguished that.

''Mr. Erickson: I move the latter part of the an-
swer be stricken on the same grounds as I advanced
yesterday on these other fires.

''The Court: You can't wait, Mr. Erickson, until
you find out what the answer is.

"Mr. Erickson: The difficulty was that the answer
was not responsive to the question. He asked whether
he had seen a rivet drop, and he answered that all the
way through, and right at the tag end, he put on it

started a fire.

"The Court: That is just the end result of what
he had seen. The whole purpose was stated in the
question. Your objection is overruled. * * *

"Q. You extinguished that. Was that the only
incident when you personally saw hot rivets dropped
prior to the fire?

"A. Yes, I believe that was the only time I recall
distinctly. '

'

5. Transcript, pages 239-241, being part of the testi-

mony of the witness George Collins, a carpenter employed
by the appellee

:

On the day of the fire which destroyed the appellee's
forms the witness saw two hot rivets fall upon the
premises where the forms were. One fell about nine
o'clock on a little piece of scrap lumber but when he
got to this rivet it was just smoking and had not
started a fire. One fell about 10:30 on some scrap
lumber and was blazing probably three feet high when
he got to it. Later in the day he saw a hot rivet fall
which did not fall on material.
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None of the employees working above the witness

made any effort to recover the above mentioned rivets

before they did damage.

6. Transcript, pages 249 and 250, being part of the tes-

timony of Oscar Luck, a carpenter employed by the ap-

pellee :

On or about July 15, 1947, the day preceding the

date of the fire which occasioned the appellee's damage,
the witness saw a hot rivet fall on the form and threw
it down below in the water. He did not see anyone
employed by the Chicago Bridge & Iron Company make
any effort to recover the rivet or to put out any fire.

On the 15th day of July he also saw the rivets Mr.
Collins had spoken about and he saw Mr. Collins put

out those rivets.

7. Transcript, pages 343 and 344, being part of the

testimony of Sidney C. McCloud, superintendent for the

Chicago Bridge & Iron Company:

The witness saw his men chase rivets either before or

after the fire date, during the time they were working
at that level. The rivet was dropped on to level 2128
and landed on a scaffold plank. A boy by the name
of Dempsey, who was working seven feet up, came
down and chased it, put it in his can, got it off to the

forge and gave it back to the heater. A fire started on
the plank and he put it out.

Note: The objections quoted in items 1 and 3

above applied to all testimony on the subject of

dropping rivets on occasions previous to the fire

which occasioned the appellee's damage, and all

testimony on the subject of fires caused by such
rivets, and such objections therefore covered the

testimony quoted or summarized in items 2, 4, 5,

6 and 7 above.
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SUMMARY OF THE ARGUMENT.

I. This Court is free to review the challenged findings
of fact because those findings do not involve the credibility
of witnesses.

II. The evidence leaves the cause of the fire conjectural
and is therefore insufficient as a matter of law to support
the findings of the District Court that the fire was caused
by hot rivets dropped by employees of Chicago Bridge.

Under the Montana statutes and decisions, the ap-
pellee had the burden of establishing the cause of the
fire, and excluding other permissible explanations of
the proven facts, by evidence which ordinarily pro-
duces moral certainty or conviction in an unprejudiced
mind.

The only direct evidence which can possibly tend
to prove the cause of the fire consists of the stipulation
that rivet ^^G'' had been heated in a forge, the tes-
timony of one witness that he believed rivet '^F'^ had
been so heated, and the testimony that both rivets were
found on the eleventh day after the fire lying directly
on the concrete floor at elevation 2111 underneath an
overburden of debris. Neither of those rivets could
have started the fire unless it was dropped while it

was hot and unless a Chicago Bridge employee drop-
ped it between 4:30 P. M., when McLaughlin's men quit
work on the day of the fire, and 8:00 P.M., the Chicago
Bridge quitting time on that day. Furthermore, if
either rivet -F- or rivet -G- started the fire, then
the fire must have smoldered between one hour and
three quarters and five hours and one quarter, for it

was not discovered until 9:45 P.M.
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The direct evidence neither requires nor supports

any of the inferences which as above stated are essen-

tial to the appellee's case. On the contrary, such evi-

dence is inconsistent with any of these inferences. Un-

contradicted testimony indicates that all the rivets

which were found in the debris had been stacked on a

scaffold immediately above the burned area a few hours

before the fire. Furthermore, it is inconceivable that

either rivet could have been dropped during the crit-

ical period without being observed and dealt with, or

that a rivet-started blaze could have smoldered for the

required length of time.

III. The findings of the District Court as to the duty of

the appellants and as to breaches of that duty are unsup-

ported by the evidence and clearly erroneous.

The evidence shows that the only additional precau-

tions suggested at the trial were impracticable and that

there was no reason for Chicago Bridge to adopt them.

It also shows that McLaughlin undertook to chase riv-

ets and extinguish rivet-started blazes while its men

were working.

McLaughlin assumed whatever fire hazard was in-

cident to the absence of a protective net.

Chicago Bridge had no absolute duty to prevent the

escape of hot rivets, or to retrieve those that fell, but

only a duty to use reasonable care in those regards

during the hours when McLaughlin's men were not

working.

It was not even proved that a hot rivet started the

fire, much less that there was negligence with respect

to the particular rivet or rivets alleged to have done

so.

IV. The evidence regarding blazes caused by rivets

dropped prior to the occurrence of the fire which occa-
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sioned the appellee's damage cannot be considered as proof
of the cause of the latter fire.

Such evidence was admissible only to show facts that

were stipulated to the extent they were relevant, name-
ly, the existence of a dangerous situation and the ap-
pellants' knowledge of it. The District Court did not
consider such evidence as proof of the cause of the
fire involved in this case but the District Court did
consider it for purposes broader than the authorities

permit.

Such evidence is also completely irrelevant because
none of it relates to times when the Chicago Bridge
riveters were working alone.

V. Fegles is not liable for acts or omissions of Chicago
Bridge because the latter was an independent contractor
over which Fegles neither exercised nor could have exer-
cised the control requisite to liability on the part of Fegles.

VI. The District Court erred in allowing interest on the
damages awarded to the appellee.

1. The applicable statute does not authorize such an
allowance where the amount of damages can be ascer-
tained only by the decision of a court.

2. Such allowance was an abuse of the discretion,

if any, allowed by the applicable statute.

3. The District Court made no finding of fact which
supports such allowance.

VII. For reasons above stated the general finding in
favor of the appellee is clearly erroneous and so are the
consequent conclusions of law and judgment.
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AEGUMENT.

I.

THIS COURT IS FREE TO REVIEW THE CHALLENGED FIND-
INGS OF FACT BECAUSE THOSE FINDINGS DO NOT INVOLVE
THE CREDIBILITY OF WITNESSES.

This appeal does not present the familiar ease where

disputed issues of fact have been resolved by a trial court

on the basis of testimony which only that court is in a

position to evaluate. The record is singularly free of

conflicts of testimony. The evidence, though voluminous

and circumstantial, nevertheless boils down to a few basic

facts about which there is no uncertainty or disagree-

ment. The question for determination is whether these

undisputed facts do or do not justify the inferences that

must be made if the findings of the District Court are to

stand.

Eule 52(a) of the Rules of Civil Procedure for the

United States District Courts (Fed. Rules Civ. Proc,

rule 52(a), 28 U. S. C. A.) contains the following provi-

sion:

^ ^ Findings of fact shall not be set aside unless clearly

erroneous, and due regard shall be given to the op-

portunity of the trial court to judge of the credibility

of the witnesses."

In Pacific Portland Cement Co. v. Food Machinery S
Chemical Corporation, 178 F. (2d) 541, 548 (1949), this

Court quoted the following language from the opinion of

the Supreme Court in United States v. United States Gyp-

sum Co., 333 U. S. 364, 395, 92 Law. Ed. 746, 766, 68 Sup.

Ct. 525, 542 (1948)

:

* *A finding is ^ clearly erroneous ' when although there
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is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm con-
viction that a mistake has been committed."

This Court then went on to say:

''As a corollary to this rule, we may make our own
inferences from undisputed facts or purely docu-
mentary evidence. For, to use the colorful language
of the Court of Appeals for the Third Circuit, the
rule does not operate 'to entrench with like finality
the inferences or conclusions drawn by the trial court
from its fact findings.' Kukn v. Princess Lida of
Stum & Taxis, 3 Cir., 1941, 119 F. (2d) 704, 705."

In Kulin V. Princess Lida of Stum S Taxis, 119 F. (2d)
704, 706, the Court of Appeals for the Third Circuit made
the following statement in addition to the one quoted by
this Court in the Pacific Portland Cement Co. case, namely;

"Where the evidentiary facts are not in conflict or
dispute, the conclusions to be drawn therefrom are
for the appellate court upon review of the trial court's
action."

These citations make it plain that in a case like the
present one, where there is no dispute about any of the es-
sential facts, and the only question is what inferences those
facts permit, the findings of the District Court do not
have the special significance which they have when it is

necessary to weigh conflicting testimony. This Court is in
as good a position as the District Court to determine
which inferences are permissible and which are not. When
that has been done we believe this Court, like the Supreme
Court in the Gypsum case, will be "left with the definite
and firm conviction that a mistake has been committed."
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II.

THE EVIDENCE LEAVES THE CAUSE OF THE FIRE CONJEC-

TURAL AND IS THEREFORE INSUFFICIENT AS A MATTER
OF LAW TO SUPPORT THE FINDINGS OF FACT MADE BY THE
DISTRICT COURT THAT THE FIRE WAS CAUSED BY HOT
RIVETS DROPPED BY EMPLOYEES OF CHICAGO BRIDGE.

1. Since the Evidence Regarding Causation Is Entirely

Circumstantial the Appellee Had the Burden of Exclud-

ing Possible Explanations Other Than Its Own.

The complaint alleges that the fire was caused by hot

rivets negligently dropped by the appellants (R. 8-11),

but since Fegles did no riveting (R. 95), these allegations

were for all practical purposes limited to Chicago Bridge

(R. 68).

The extent of the burden of proof and the sufficiency

of the evidence to discharge that burden are matters of

Montana law. Erie Railroad Co. v. Tompkins, 304 U. S.

64, 71 et seq., 82 Law Ed. 1188, 1190 et seq., 58 Sup. Ct.

817, 819 et seq. (1937) ; Stoner v. New York Life Insurance

Company, 311 U. S. 464, 467, 85 Law Ed. 284, 287, 61 Sup.

Ct. 336, 338 (1940). This Court resolved a similar ques-

tion under Montana law in Equitable Life Assurance So-

ciety y. Irelan, 123 F. (2d) 462, 464 (1941).

The Revised Codes of Montana, 1947, contain the follow-

ing relevant provisions

:

Section 93-1501-1: ^^The party holding the affirma-

tive of the issue must produce the evidence to prove it

;

therefore, the burden of proof lies on the party who
would be defeated if no evidence were given on either

side.''

Section 93-301-13: '^The evidence is deemed satis-

factory which ordinarily produces moral certainty or
conviction in an unprejudiced mind. Such evidence
alone will justify a verdict. Evidence less than this is

denominated slight evidence.''
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There is no direct evidence of tlie cause of the fire in-

volved in this case. The appellee's case depends on infer-

ences sought to be drawn from circumstantial evidence (R.

31, 70, 71). Section 93-1301-4 of the Revised Codes of Mon-
tana, 1947, reads as follows

:

*^An inference must be founded:

1. On a fact legally proved ; and
2. On such a deduction from that fact as is

warranted by a consideration of the usual pro-
pensities or passions of men, the particular pro-
pensities or passions of the person whose act is in
question, the course of business, or the course of
nature."

In Winnicott v. Orman, 39 Mont. 339, 349, 102 Pac. 570,

574 (1909), the Supreme Court of Montana quoted with
approval the following language from its opinion in Shaw
v. New Year Gold Mines Co., 31 Mont. 138, 146, 77 Pac. 515,
516-517 (1904)

:

^^The burden of proof is upon plaintiff and is not
satisfied if the conclusion to be reached from the testi-
mony offered is merely a matter of conjecture. If such
conclusion be equally consonant with the truth of the
allegations and with some other theory or theories in-
consistent therewith, it becomes a mere conjecture and
the rule of the burden of the proof is not satisfied. * * *

If the conclusion to be reached from the testimony is
equally consonant with some theory inconsistent with
either of the issues to be proven it does not tend to
prove them, within the meaning of the rule above an-
nounced. The use of the word ^tend' does not contem-
plate conjecture. It contemplates that the testimony
has a tendency to prove the allegations of the complaint
and not some other theory inconsistent therewith.''

Again, in Fisher v. Butte Electric Railway Co., 72 Mont
594, 605, 235 Pac. 330, 333 (1925), the Supreme Court of
Montana made the statement that

''* * * the circumstances must not only tend to prove
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the efficient proximate cause relied upon, but must tend

equally to exclude any other. '

'

Similar language was used in Park v. Grady, 62 Mont.

246, 252, 204 Pac. 382, 384, in Norton v. Great Northern Ry.

Co,, et al, 85 Mont. 270, 291, 278 Pac. 521, 528 (1929), in

Mellon V. Kelly, 99 Mont. 10, 21, 41 P. (2d) 49, 52 (1935),

in Farnum v. Montana-Dakota Potver Co,, 99 Mont. 297,

229, 230, 43 P. (2d) 640, 643-644 (1935) and in Kirgan v.

Kirgan, 123 Mont. 34, 37, 207 P. (2d) 557, 559 (1949).

We appreciate that the appellee need not prove its alle-

gations beyond a reasonable doubt, as is required in a

criminal case, but merely by the preponderance of the evi-

dence. Nevertheless, under the Montana law, the evidence

cannot be preponderantly in favor of the truth of an allega-

tion unless such evidence meets the statutory standard of

producing *^ moral certainty or conviction in an unpreju-

diced mind,'' as the Supreme Court of Montana was careful

to mention in Gilmore, et al. v. Ostronich, 48 Mont. 305, 309,

137 Pac. 378, 379 (1913), quoted in Exchange State Bank of

Glendive v. Occident Elevator Co., 95 Mont. 78, 87, 24 P.

(2d) 126, 129, 90 A. L. R. 740 (1933). That is obviously

the only way in which the word ^^tend'' as used in the

Montana cases can be interpreted consistently with Section

93-301-13 of the Revised Codes of Montana, 1947, quoted,

supra, page 30.

The application of the authorities to the present case is

clear. If the circumstances which have been proved admit

of several explanations, the appellee must exclude explana-

tions other than its own by establishing that its explanation

is the correct one. If some other explanation is just as

reasonable as the appellee's, or even more so, then the fire

will remain an unsolved mystery, as we contend it is. Lia-

bility cannot be imposed on the basis of mere probabilities,

much less on the basis of conjecture, but only where there

is moral certainty or conviction. The District Court sitting
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without a jury had no greater latitude in this regard than a
jury and, as the Supreme Court of Montana remarked in
Olsen V. Montana Ore Purchasing Co., 35 Mont 400 411
89 Pac. 731, 734 (1907), "jurors are not allowed to return
verdicts based upon suspicions, conjectures or probabilities
however strong and convincing they may be."

2. The Evidence Is Insufficient to Support the Findings
of the District Court That the Fire Was Caused by Hot
Rivets Dropped by Employees of Chicago Bridge.

A. The Facts That Were Proved Neither Require Nor Support the
Conclusion That the Fire Was Caused by Any Rivet So Dropped.

For the purposes of argument we shall assume that rivets
"F" and "G" were both heated in a forge. Does the
single fact that these rivets were found lying directly on
the concrete floor underneath the overburden of debris re-
quire or support the conclusion that some employee or em-
ployees of Chicago Bridge started the fire which damaged
McLaughlm's property by dropping rivet "F" or rivet"G" or both of them? That can be true only if the follow-
ing inferences are justified:

it \Jtl.
"'"^"^ "^" "" ""'* "^" ^^' ^™PP^^ ^^'^"^

2. That rivet "F" or rivet "G" was dropped be-ween 4:30 P. M. on the day of the fire, when Mc-Laughhn s men quit work, and 8:00 P. M., which wasthe Chicago Bridge quitting time on that day
3. Ihat either rivet "F" or rivet "G" started a

fire which sn^oldered between one hour and three'

d"cove"ed " ^"" '"' "'"' '^"^^*^'- ^^^-^ " --«

Let us test the reasonableness of each of these three in-
ferences.
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a. The Inference That Rivet "F" or Rivet "G" Was Dropped While

It Was Hot.

Even if rivet ^*F'' and rivet ^^G'' had both been heated

in a forge it by no means follows that either rivet was

hot when it fell. Eivets may be rejected either because

they are too hot or because they are too cool (R. 255, 257).

McLaughlin's superintendent Webb distinguished rivet

*'C" from the other six rivets which were found in the

debris, and testified that it had been overheated (R. 256).

The fact that Webb was not certain whether rivet ''F''

had even been heated in a forge (R. 142) makes it probable

that this particular rivet was underheated. The appearance

of the remaining five rivets, including rivet ''G", is entirely

consistent with the view that they, too, may have been un-

derheated (see exhibit 16, R. 140, rivets '^A", ^^B'', ^'D'',

*'E" and '"G")- On the other hand, heated rivets cool very

rapidly (R. 350), and even a rivet which had the proper tem-

perature when the heater tossed it to the sticker may for one

reason or another have become too cool for use before it

was placed in the proper hole, and may have been rejected

on that account. For example, the pneumatic gun with

which the rivets were driven (R. 303) may have temporar-

ily failed to function and may thus have forced the sticker

to discard an otherwise usable rivet.

The fact that the concrete was cracked or ^'spalled'' be-

low rivets '^F" and '^G" (R. 145, 206) does not indicate

that they were hot when they fell. There was also spalling

where no rivets were found (R. 173). Furthermore, Webb

himself testified that rivets which had supposedly burned

their way through a canvas tarpaulin and a half-inch ply-

wood form could not have retained enough heat to spall

concrete (R. 210). The spalling is fully explained by the
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intense heat of the tire and the cold water that was used
to extinguish it (R. 174).

MeCloud testified positively that on the afternoon of the
day when the tire occurred he observed a stack of possibly
eight or nine rivets lying on a scaffold directly above
McLaughlin's forms (R. 308, 309, 335, 336). This testi-

mony was not contradicted and cannot be disregarded. In-
deed, the District Court took McCloud's statement to be
true, but referred in its opinion to ^^the utter stupidity
and actual impossibility of stacking hot rivets on the wood
platform'' (R. 32). The argument appears to be some-
thing like this: Rivets ^'F" and ^G" had been heated in
a forge; hot rivets are not stacked on a wooden scaffold;
therefore rivets ^^F" and ^^G" were not among the rivets
McCloud saw on the scaffold. That, however, is a non
sequitur. We assume for purposes of argument that rivets
^^F" and ^^G" had both been heated in the forge (supra,
page 33; R. 141, 142). The testimony shows that these
rivets could have been found unusable after they were
heated and could have been stuck into a hole to cool
(R. 172, 257). If so, they could have been removed from
the hole and stacked on the scaffold after they had cooled.
The fact that McCloud saw the rivets on the scaffold has
to be taken into account. We know they were not stacked
there while they were hot. Nothing in the record or in
common sense suggests that new, unused rivets were
stacked on a scaffold, at a distance from the forge, in a
place where they could be of no use to anyone (R.'302).
The only possible explanation of the stack of rivets on
the scaffold is that they were stacked after they had cooled
and if that is true, rivets -F" and -G" could have been
part of the stack.

It was developed by cross-examination that McCloud did
not see to it that the pile of rivets which he saw on the
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scaffold was removed (R. 336, 337). The scaffold on which

the rivets lay was approximately seven feet above elevation

2128 where McLaughlin's tarpaulin-covered ceiling form

was located (E. 309, 335). The next scaffold above that

was approximately five feet higher, or twelve feet above

the ceiling form (R. 300). Exhibit 5 (R. 83) clearly shows

two levels of scaffolding on fire. McCloud testified with-

out contradiction that the ceiling form had already fallen

in when he arrived at the scene of the fire about 10;00

o'clock, only fifteen minutes after the fire was discovered,

and that even after he arrived there was some delay be-

fore any water was played on the fire. He also testified

—

again without contradiction—that while he and his men

were fighting the fire they pulled away some of the planks

of the scaffold on which the rivets had been piled that

same afternoon, but he saw no rivets there when the planks

were removed, and there was enough hose pressure to

knock the rivets off* the scaffold without regard to the other

efforts to put out the fire (R. 321-324). These rivets must

either have fallen from a burning scaffold plank or they

must have been washed off the scaffold by the hose pres-

sure. In either event, they would have dropped to the

floor below. The water used in extinguishing the fire could

not have compacted the fine ashes and charcoal sufficiently

to stop the fall of a rivet while the water was still flowing.

Webb himself testified that a rivet as heavy as rivet *'F"

or rivet *'G" might penetrate through completely con-

sumed wood ashes to solid material (R. 179).

It was not necessary for the District Court to speculate

as to how seven rivets found their way into the debris left

by the fire, nor is it necessary for this Court to speculate

about that matter. The appellee had the burden of counter-

acting the direct, undisputed evidence indicating that the

rivets which were found in the debris were the same ones
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which had been stacked on the scaffold before the fire,

yet the appellee adduced no evidence which tends in any
way to support a contrary conclusion. The appellants'
evidence points logically to an explanation which accounts
for all the rivets that were on the scaffold and all those that
were found in the debris. We submit that this explanation
should be accepted and that it is fatal to the appellee's case.

b. The Inference That Eivet "F" or Rivet "G" Was Dropped Between
4:30 and 8:00 P. M. on the Day of the Fire.

The appellants contend, as we have just stated, that un-
contradicted testimony indicates that all the rivets which
were found in the debris fell from a scaffold while the fire
was burning. Even if that were not true, it would not
follow that rivets "F" and "G" were dropped before
the outbreak of the fire. The Chicago Bridge riveters were
working during the ten days which intervened between the
date of the fire and the discovery of the rivets (E. 165).
The record does not show whether or not they dropped
any hot rivets into the burned area during that time, but
undeniably they may have done so, and if they did 'then
rivets "F" and "G" may have been among the rivets
which they heated and dropped after the fire.

The two critical rivets might have been found lying
directly on the concrete floor even if they were dropped
after the fire. The debris was only about a foot deep on
the average and appellee's witnesses estimated the depths
at from ten to fourteen inches (R. 172, 173, 219). This de-
bris may or may not have been compacted by something
other than water during the ten days which elapsed before
Its removal (R. 221, 223, 224), but there is no evidence that
It was impenetrable, or even that it was difficult to penetrate
at points where there were no scaffold planks or other heavy
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debris. Certainly there is no evidence that red hot rivets

weighing from two to three pounds (R. 156, 179) and

dropped from seventeen to thirty feet or more might not

have penetrated the fine debris. After the fire, the Chicago

Bridge scaffolds were at elevation 2128, seventeen feet

above the concrete floor, and there were other scaffolds

seven and twelve feet respectively above elevation 2128

(E. 299, 300). As the riveting progressed during the ten

days after the fire higher scaffolds were doubtless required.

Even if a falling rivet encountered resistance from debris,

so that it did not immediately penetrate all the way to the

concrete, subsequent occurrences could easily account for

its presence on the floor ten days later. Webb testified that

when the debris was finally removed *'the big timber, plank-

ing and large debris that was on top of the burn was re-

moved more or less roughly'' before the fine debris was dis-

turbed (R. 139). The removal of these planks and timbers

must have left openings through which rivets '*F" and '*G''

could have slipped down to the floor if they were not already

there. Still another possibility is that McLaughlin's work-

men gave these rivets the final push to the floor while they

were tramping about removing the planks and other heavy

debris (R. 221, 223, 224).

Aside from all these considerations, it does not appear

that the porch area was closed, watched or supervised in

any way during the ten days and eleven nights following

the fire, or that anyone who may have wished to walk

around in the debris, or even to search in it, was prevented

from doing so. When one thinks of all that might have hap-

pened quite legitimately during those days and nights one

finds it difficult to see much significance in the fact that

rivets ^'F" and ^^G" were found resting directly on the

concrete. Even in detective stories it is customary for any-

one who seeks to prove anything by the location of an
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object to make sure he can show that the location of that
object has not been changed.

The inference, essential to the appellee's case, that either
rivet "F" or rivet "G" was dropped between 4:30 and
8 :00 P. M. on the day of the fire would be just as impos-
sible if those rivets fell on a subsequent day as it would
be in the more likely contingency that they fell from a
scafl^old while the fire was burning. Still another reason
why that inference cannot be made is that neither rivet
could have been dropped while it was hot without being
observed. One of appellee's witnesses testified that both
the heater who passed a rivet and the sticker whose busi-
ness it was to catch it would be bound to see the rivet fall
if the sticker missed it (R. 251, 252). The porch area was
entirely covered by the plywood ceiling form and that
in turn was covered by tarpaulins (E. 134, 135, 191). If a
hot rivet had been dropped between 4 :30 P. M. and 8 :00
P. M. from a scaffold overhanging McLaughlin's forms,
that rivet could not possibly have fallen anywhere except
on McLaughlin's tarpaulins, in plain sight of both the
heater and the sticker. If such a rivet started a blaze in
the canvas, or in the plywood immediately below the canvas,
both these men must have seen the blaze. Even if the rivet
happened to strike the canvas at a point above one of the
three beam forms, so that it would have to drop a short
distance after burning through the canvas before striking
the plywood bottom of the beam form, still the heater and
the sticker must have seen it penetrate the canvas and
disappear.

It requires a truly violent stretch of the imagination to
suppose that men who see a rivet which has been heated

a temperature of at least 1950 degrees lying on a canvas
tarpaulin on top of some wooden forms, or penetrating the
canvas and disappearing into the forms below, will simply
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do nothing about it. Even Webb made no such assumption

as that. In fact, he did not think it necessary to caution

McCloud, the Chicago Bridge superintendent, or any other

Chicago Bridge employee, to take precautions against fire

during the time Webb 's men were not working, even though

he said 'Hhey had very little concern of us or anyone else

in the area.'' Webb testified that '4f they knew our

workmen were below, they would probably depend upon us

and our workmen to put out any hot rivets or hot fires

that started, but * * * when they knew * * * we were not

below, I assumed if they did drop a hot rivet, why they

might chase it" (E. 186).

c. The Inference That Either Rivet "F" or Rivet "G" Started a Fire

Which Smoldered Between One Hour and Three Quarters and Five

Hours and One Quarter Before It Was Discovered.

Webb testified that if either rivet ^'F'' or rivet ^^G"

started the fire, then the fire would have started in the

half-inch plywood ceiling form at elevation 2128, since

the rivet could not have fallen to the concrete floor seven-

teen feet below without first burning through that form.

Webb also testified that if the rivet had burned through

the ceiling form it would have ignited the form (R. 191,

192). There was nothing for the rivet to ignite after it

struck the floor, for the whole area had been thoroughly

cleaned (R. 133, 134), and the appellee has not suggested

that the fire started anywhere except in the ceiling form

(R. 191).

McLaughlin's counsel asked Webb whether or not, if

rivet **F'' fell on the sill which supported one of the posts,

and burned away the sill, the rivet might then have rolled

to the point where it was found. Webb merely replied: ^'I

believe a rivet could rolP' (R. 200). One wonders what

could have given the rivet the impetus tliat would cause it to
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roll a foot or more (E. 178) after it had burned away a sill

even in the unlikely contingency that it missed the joist
overhead and struck the sill below it (Exhibit 13, R. 132,
199). Surely the suggestion that anything of this sort
took place is carrying conjecture to the nth degree.

If a hot rivet started the fire, that must have occurred
as Webb admitted, before or shortly after the Chicago
Bridge crew quit work (E. 192). On the appellee's theory
of the case, therefore, the fire nmst have smoldered from
about eight o'clock or earlier until it was discovered about
9:45 (E. 137, 192, 266, 267). Actually, the iire must almost
certainly have smoldered longer than an hour and three
quarters if it was started as the appellee claimed. McCloud,
the Chicago Bridge superintendent, testified that his men
usually began picking up tools and quenching forges about
7:45, so that they could leave by eight o'clock, and although
he could not say of his own knowledge that they proceededm this way on the evening of the fire, it seems most im-
probable that they did not (E. 300, 301). For aught that
can be determined, moreover, the rivet which is claimed to
have started the fire may have been dropped as early as
4:30 P. M., and the earlier that rivet is assumed to have
fallen the more improbable it becomes that the blaze which
it admittedly must have ignited on its way to the floor
could have left remnants that smoldered in the plywood
until 9:45 P. M.-perhaps as much as five and a quarter
Hours after the rivet supposedly fell.

If a hot rivet did start the fire, then it must have burned
a hole through the canvas tarpaulin, as Webb testified
R. 192), or else it could not have come into contact with

the plywood below and it could not have ignited that ply-wood There must have been a hole in the canvas approxi-
mately as long as the rivet, and as wide as the bolt or thehead of the rivet, for it is improbable that the rivet would
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strike the canvas vertically and burn its way through with-

out falling on its side. In any event, the hole in the canvas

must have been large enough to admit air and, if so, the

air would have fanned the flame which was admittedly

ionited at least temporarily in the plywood (R. 191). The

p'^resence of air would also have made it unlikely that fire

would smolder for a long time in the charred edges of the

hole supposedly left by the rivet in its passage through

the plywood.

McCloud, the Chicago Bridge superintendent, testified

that in the course of some thirty-five years of experience

in steel plate construction work (R. 298) he had seen

*^ quite a few" small fires started by rivets and that in

each instance there was an immediate fire when the rivet

struck any inflammable material, such as grass, paper,

rubbish or dry boards (R. 328, 329). He testified that a

rivet heated for use to a temperature of 1950 degrees

would cool very little in being passed a distance of twenty

feet and in falling an additional fourteen or fifteen feet

(R. 329). He also testified that it would not be possible

for a rivet heated to that temperature to fall on a piece

of oiled wood, or on dry wood, and lie there for a matter

of seconds and then start a fire, because the flash point

or ignition point of such material would be so much lower

than the temperature of the rivet, even after allowance

for the slight cooling above mentioned, that the material

would immediately flash into flame (R. 329, 330).

McCloud testified that he had never seen a hot rivet

start a fire by the smoldering process, rather than by a

quick flash-up, when the rivet landed on inflammable ma-

terials such as grass, paper, rubbish or dry boards (R.

330). He explained that the temperature of a heated rivet

is so high as to cause an immediate flame when it falls on

combustible material, but that it then loses temperature
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quite rapidly, and there is no fuel in a rivet to feed a
smoldering fire. True, he did say that if a rivet burned
all the way through combustible material, such as ply-

wood, it would char the plywood and the latter might or
might not smolder (K. 350, 351). He did not say that it

would smolder, or even that it might smolder, for any
length of time, nmch less for an hour and three quarters
or longer, without bursting into flame again.

Webb testified that when a rivet heated to the tempera-
ture required for driving it hits inflammable material, the
rivet lies on the material until it heats the material to such
a degree that the material will burst into flame, and that
in the case of a piece of wood the time required to pro-
duce flame would be two or three or four minutes, depend-
ing on the wood, its dryness, etc. (E. 176, 177). He ad-
mitted that he had testified in his pre-trial deposition
that in the cases where he had himself seen rivets start
fires, each rivet had ignited the material into which it

fell within ^^ perhaps a matter of seconds to a moment or
two" (R. 181, 182). Webb also expressed the opinion that
It was ^^ highly possible'' that rivets could start fires that
might smolder for a very long period of time before they
burst into flame (E. 200, 201) but that opinion is entitled
to very little weight in view of its inconsistency with his
own previous testimony and with all the other evidence
about actual happenings. Webb admitted that he could
not recall any specific fire that started in any specific time
(R. 182).

If the fire smoldered from eight o'clock or earlier until
9:45, it is odd indeed that none of the several people who
were m the vicinity during that time noticed any sign of it.
Both the Chicago Bridge heater and the Chicago' Bridge
sticker would have seen a hot rivet fall if such a rivet fell
between 4:30 and 8:00 P. M. (R. 251, 252). Webb returned
to the power house about the time the Chicago Bridge crew
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quit work. He did not go up to the room where the fire

occurred, but he stayed perhaps fifteen or twenty minutes,

and he noticed nothing unusual (R. 135, 183, 184). About

8 :20 P. M. a government inspector named Fillerup walked

past the opening from the form area into the power house,

near the stairs mentioned below, and he observed neither

smoke nor flame (R. 351, 352). Finally, the watchman

Funk was at the same level as the floor of the porch area

between about 8:30 and 8:45 P. M., and although he did

not enter the porch area itself, he nevertheless swept all

the way down the stairs which start downward about 33

feet from the opening into the form area, as shown in

exhibit 11, and he too noticed neither smoke nor flame (R.

266-271).

There is no disagreement that if rivet ^'F'' or rivet *'G''

fell while it was hot it must have ignited the plywood ceil-

ing form at least temporarily. There is also no disagree-

ment that if the canvas or the plywood were only tem-

porarily ignited the edges of any hole through which the

rivet might have burned would have been charred. The

question is whether it is reasonable to infer that rem-

nants of an initial blaze would have smoldered in the

canvas or the plywood, without again bursting into flame,

for an interval varying from an hour and three quarters

to five hours and one quarter, according to the time when

one assumes a hot rivet to have been dropped. There

was no testimony to support the suggestion in the opinion

of the District Court (R. 33) that the fire smoldered in

the oiled plywood ceiling form. We submit that if a rivet

heated to a temperature of 1,950 or 2,000 degrees had

burned through the half-inch oiled plywood ceiling form

there would not only have been an immediate blaze, but

that blaze would have continued to burn, and the fire would

have spread very quickly. It is preposterous to suppose

that such a rivet burned a hole in the ceiling form and fell
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to the floor below but left charred edges which smoldered
for a long time before bursting into flame.

B. The Record Discloses Other Possible Causes of the Fire Which the
Evidence Fails to Exclude.

The opinion of the District Court entirely ignores the
evidence that there were men working in the form area
who smoked (R. 31, 32). This statement is not a mere
inference from the fact that neither McLaughlin nor Chi-
cago Bridge had any rule against smoking (R. 209; 330).
Three McLaughlin employees—Gronski (R. 228), ColUns
(R. 240) and Funk (R. 269)-all testified that they smoked.
Funk was at least as high in the power house as the level
of the concrete floor of the form area between 8:30 and
8:45 P. M. on the day of the fire, for he testified that he
swept a flight of stairs which started at that level from the
top of the stairs on down (R. 266-271; see exhibit 11).

In addition to all this specific testimony there is the
total lack of evidence that anybody was excluded from the
power house area either during working hours or at other
tmies. Any number of people might have walked aroundm the vicinity of the form area on the day or the evening
of the fire and any one of them might have dropped a
lighted cigarette or a match that could have started the
fire. The manner in which a discarded cigarette burns
makes it much more likely that a fire could have been
slowly Ignited by such a cigarette, and could have
smoldered for a considerable period of time, than would
be true m the case of a rivet heated to a temperature of
l,9o0 or 2,000 degrees. On the other hand, a lighted cigar-
ette or match might also have been dropped just a few
minutes before the fire was discovered, and might very
promptly have started a fire in the inflammable materials
that were present in the form area, particularly in the
oiied plywood ceiling form.
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There was considerable testimony about the possibility

of spontaneous combustion (R. 119, 120, 125, 164, 165,

207, 208). Webb's testimony that spontaneous combus-

tion was '^very unlikely'' in oiled forms covered with

canvas (R. 164, 165) inferentially admits that it was pos-

sible. Certainly the evidence does not eliminate the pos-

sibility from consideration.

The mere fact of an unexplained fire at an important

Government dam site such as Fort Peck suggests the pos-

sibiUty of arson. It does not appear what precautions,

if any, were taken to guard the power house after working

hours except that McLaughlin hired Funk as a watch-

man, primarily to prevent pilfering rather than to prevent

fire \r. 184, 185). There is no testimony that the em-

ployees of the various contractors were screened in any

way to prevent subversive persons from working on the

power house. Perhaps these and other precautions were

taken—we simply do not know. In these circumstances,

the possibility of arson remains in the case.

The possibilities we have been discussing are not merely

straw men like the atomic blast to which the District Court

alluded (R. 32). They are suggested by the evidence and

are not inconsistent with it. If the record supported the

inference that a hot rivet caused the fire, that would doubt-

less suffice to exclude such possibilities as arson, spon-

taneous combustion, or a lighted cigarette or a discarded

match, but we have seen that no such inference is per-

missible. The appellee has therefore failed to satisfy the

burden of excluding other possible causes of the fire as

required by the authorities previously cited. See the argu-

ment, supra, pages 31-33.
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C. Since the Appellee Failed to Satisfy Its Burden of Proof, It
Follows That the Evidence Is Insufficient to Sustain the Findings
of the District Court as to the Cause of the Fire, and That Those
Findings Are Clearly Erroneous.

The foregoing analysis makes it clear that the mere find-
ing of two rivets on the concrete floor of the form area
underneath the debris left by the fire does not justify any
of the inferences which must be made in order to establish
that these rivets started the fire. Even though both rivets
had been heated in a forge, it by no means follows that
they were still hot when they fell, much less that they fell
before the Chicago Bridge riveters quit work. They may
have fallen while the fire was burning, or even on some
subsequent day, and in either case there could be a num-
ber of reasonable explanations of their presence on the
concrete floor ten days later. A complete explanation of
the finding of seven rivets in the debris is that as many
rivets or more were stacked on a wooden scaffold immedi-
ately above the burned area on the afternoon of the day
when the fire occurred (R. 308, 309, 335, 336). The rivets
could not have fallen before the Chicago Bridge riveters quit
work without being observed by at least the heater and the
sticker and even McLaughlin's superintendent Webb ad-
mitted the unlikelihood that the Chicago Bridge men would
fail to chase rivets which might fall when McLaughlin's
men were not working below them (R. 186). It is quite in-
credible, moreover, that the blazes which these rivets must
have started if they caused the subsequent fire left rem-
nants which smoldered in oiled plywood until the fire was
discovered at 9:45 P. M.-that is to say, from one hour
and three quarters to five hours and one quarter after
each hot rivet was supposedly dropped.

In Shaw v. New Year Gold Mines Co., 31 Mont 138 147
148, 77 Pac. 515, 516-517 (1904), cited supra, page 31 a
miner had been killed by an explosion when his drill struck
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a charge, and it was proved that a powder charge had been

placed on a previous shift, but had not been set off, and

that the deceased had not been warned about the charge.

The Supreme Court of Montana said that it was possible

that this particular charge had caused the explosion, but

that it was also possible that the explosion was caused by

a piece of dynamite dislodged from a loaded hole by other

blasts, and mixed with the waste which the deceased was

cleaning up, or that it resulted from some negUgence on

the part of the deceased. In these circumstances, the

Court held that the evidence was insufficient to take the

case to the jury.

The evidence was again held insufficient for the jury in

Monsofi v. LaFrance Copper Co., 39 Mont. 50, 62, 101 Pac.

243, 247 (1909), although it appeared that an employee of

a mining company was found dead, with his face cut and

bruised, at a place in an elevator shaft which the elevator

cage had passed. The Supreme Court of Montana pointed

out that the facts were as consistent with the theory that

the deceased died a natural death, and then fell into the

elevator shaft, as with the view that he fell out of the

elevator cage or the view that he was caught and crushed

between the cage and the wall of the shaft.

Again, in Fisher v. Butte Electric Railway Co., 72 Mont.

594, 605, 235 Pac. 330, 332-333 (1925), cited supra, page

31, the question was whether a street car motorman had

kept a sufficient look-out. The plaintiff testified that as

he was crossing the tracks he saw the oncoming car about

300 yards away, that his foot became caught in the tracks,

so that he fell and was unconscious for a time, and that

when he regained conciousness the car was only a few feet

away. The Supreme Court of Montana held that it could

not be inferred that the plaintiff was in a position where

the motorman could have seen him had the motorman been

keeping a proper look-out.
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The authorities we have cited show that the appellee
would necessarily fail even if the inferences required to
support Its case were equally as permissible as the other
inferences which the evidence suggests. Actually, the in-
ferences for which the appellee contends are not only
much less probable than other inferences which the evi-
dence permits, but they are so improbable that they are not
permissible at all. In those circumstances it becomes
unnecessary to discuss the degree to which the evidence
must "tend" to exclude other possible explanations. We
do not seek to overstate the appellee's burden of proof
There is no need of that. The evidence in this record
simply does not tend to support the appellee's theory at
all, much less to exclude any other theory.

In Standard Drug Store v. A. E. Wood d Co., 227 Mich
333, 338, 198 N. W. 960, 961 (1924), a tenant sought to
escape liability for rent on the ground that the demised
premises had been rendered untenantable by a fire caused
hy the negligence of the landlord. Thus the defendant
rather than the plaintiif had the burden of proof There
was evidence that a small vessel labeled "sulphuric acid"
had been in the burned area, that some of its contents had
been spilled and covered with sawdust, that there was
snow on the roof of the building and a hole in the roof
that the temperature just before the fire was at the freez-
ing point or above, and that no one had been in the build-
ing for twenty-seven hours before the fire. The defendant 's
theory was that melted snow had come through the hole in
the roof and had run across the floor to the acid and
sawdust and caused a chemical reaction which started the
fire. The Supreme Court of Michigan, in holding that the
case should not have been allowed to go to the jury on
that evidence, made the following comment:

"A defense should not only have a theory, but as
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well be supported by evidence of probative value. It

will not do to say, if the roof leaked, if acids or

chemicals ignitable by fusion with water were in the

room at a distance from the leak, if water leaked from

the roof and came into contact with some acid or

chemical, the fire might have originated in that way,

for this strings together too many inferences resting

upon conjectural possibilities to rise to the dignity of

evidence.

^'Defendant's theory of the origin of the fire, under

the most favorable view of the evidence tendered,

never advanced beyond a mere conjecture and did not

come within hailing distance of probability."

That, we submit, is a very accurate characterization of the

evidence on which the appellee relies in the present case.

The conjectural character of the evidence is illustrated

by the generality of the findings of the District Court. The

formal findings are as sweeping and indefinite as the alle-

gations of the complaint—in fact, paragraph X of the

findings (R. 42-45) follows paragraph 9 of the complaint

(R. 8-11) almost verbatim. The opinion of the District

Court states that ^Hhe only logical explanation is that

rivets 'F' and 'G' found their way to the place where they

were discovered at the time the fire started,'' and not

later, and that 'Hhere is no other explanation of the fire"

than that it was started by ^^a rivet" and *Hhe only rea-

sonable and logical answer is that the fire was thus started"

(R. 32, 33, 34). Even if these statements are treated as

supplementary findings they still leave a host of questions

unanswered. Did only one rivet start the fire and, if so,

which one was it? Did each of two rivets start fires which

coalesced after long smoldering? Where did the fire or

fires start? Did the fire start in a canvas tarpaulin, or in

the ceiling form proper, or in one of the beam forms, or

did it start somewhere else? When did the guilty rivet

fall? Did it fall shortly after 4:30 P. M. or did it fall just
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before the riveters quit for the evening? None of these
points is covered in the tindings or in the opinion of the
District Court, and for an excellent reason, namely, that
no evidence was produced at the trial which would enable
anyone to hazard a guess as to the answers, much less to
answer these questions with that "moral certainty or con-
viction" which the Montana statutes require. See Re-
vised Codes of Montana, 1947, section 93-301-13, and cases
cited s^qyra, pages 30-33. We do not say that a specific
finding on each of the above questions is necessarily re-
quired, but rather that the evidence must be sufficient to
enable the District Court to answer such questions, or else
the general findings of the Court rest only on conjecture.
If it would be conjecture to supply any of these basic
details, as clearly it would be, how can the conclusion that
the fire was started by red hot rivets dropped by the ap-
pellants stand on any better footing? It is still impossible
for the whole to be greater than the sum of its parts.

The evidence in this case deals largely with possibiHties,
most of them extremely remote. Very little of the evi-
dence concerns probabilities. If the record contains some
puzzlmg facts, and if it is difficult to reconstruct an ex-
planation that accounts for everything, those difficulties do
not help the appellee. Unexplained fires do occur from
time to time. The appellee has presented a theory as to
the cause of this particular fire and nothing more We
paraphrase the remark of the Court in Standard Drug
Store V. A. E. Wood S Co., 227 Mich. 333, 338, 198 N W
960, 961, cited supra, page 49, by saying that a partv
should not only have a theory" but must support it "by

evidence of probative value." There is a line between
justifiable inference and unjustifiable guesswork This
case, we submit, is well beyond the line on the guesswork
side.
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III.

THE FINDINGS OF FACT MADE BY THE DISTRICT COURT AS

TO THE DUTY OF THE APPELLANTS AND AS TO BREACHES

OF THAT DUTY ARE CLEARLY ERRONEOUS AND THE EVI-

DENCE IS INSUFFICIENT AS A MATTER OF LAW TO SUPPORT

THEM.

1. The Findings as to the Availability of a Safe Method

of Handling Rivets and the Duty of the Appellants With

Respect Thereto Are Clearly Erroneous.

The District Court found in substance that long before

the fire the appellants knew of a safe method of handling

hot rivets whereby none would or could escape but that the

appellants failed to use the method thus available (R. 40).

The District Court did not specify any one method as the

safe one nor did it find that the appellants had a duty to

use a particular method. The District Court did find,

however, that it was the duty of the appellants to prevent

any rivets from falling upon the appellee's property and

to recover any rivets which might fall there (E. 43).

McCloud testified that the method of passing rivets which

Chicago Bridge used at Fort Peck was the regular, usual

method used by all people in the steel erection business for

passing rivets from the forge to the sticker for actual

placement in work of this type (R. 307). That testimony

was not contradicted. On the contrary, it was implicitly

confirmed even by McLaughlin's witnesses who claimed that

additional precautions should have been taken (R. 99, 100,

106, 107, 109, 110, 255-259). All the witnesses agreed,

moreover, that an occasional rivet is bound to escape when

rivets are passed from the heater to the sticker in the

customary way (R. 110, 259).

Only two other procedures were seriously suggested at

the trial, namely, the placing of a net below the riveters
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and the use of a pneumatic tube. The evidence clearly
shows that a pneumatic tube was not practicable. McCloud
testified that Chicago Bridge did use such a tube on the
tunnel linings at Fort Peck, but it was impractical, and its
use was discontinued. He also testified that such tubes
were used in certain phases of shipbuilding and in the steel
industry but not, as a general practice, in the type of con-
struction in which Chicago Bridge was engaged on the
surge tanks and that he had never seen a tube used in that
type of construction (R. 303, 339). The "steel industry"
of course, is not the same thing as the erection of a steel
tank as part of a construction project. McCIoud's ref-
erence to the steel industry is not inconsistent with his
statement that the pneumatic tube method is not used gen-
erally in the type of construction in which Chicago Brido'e
was engaged or with his statement that it was impracticable
for Chicago Bridge to use that method at Fort Peck.
The evidence also shows that a net was impracticable.

Nicholson, the Cxovernment representative, testified that
nets had been used on various types of construction work
that he thought a safety net could have been placed over
the area where McLaughlin's men were working and
that such a net would tend to increase safety, but he ad-
mitted that there would have been a certain amount of
hazard under any circumstances where two contractors
were working in such close proximity, and that as far as
he knew neither he nor anyone acting at his request had
ever asked Chicago Bridge to put a safety net in the aream question. He also admitted that a net at elevation 2128
which was approximately the level of McLaughlin's ceil-
ing form, would have interfered with McLaughlin, and that
a net even five feet higher might have interfered, although
he thought that might have been managed (R 99 loO 107
108, 110). McCIoud testified that a net would hive /nter
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fered with the operations of both McLaughlin and Chicago

Bridge (R. 340), and that on the day of the fire Chicago

Bridge was riveting from elevation 2140 down to approx-

imately elevation 2128, which was practically the same level

as the top of McLaughlin's forms (R. 331, 332). McCloud's

statement as to where his men were riveting on the day of

the fire is positive and was not contradicted. This testi-

mony alone established the impracticability of using a net

on that day. It is true that after the fire, and after further

conferences, Chicago Bridge provided a net and McLaughlin

spread it, and then there was no further trouble that

McCloud could recall. The record, however, does not show

where Chicago Bridge was riveting at the time the net

was spread, or what were the circumstances bearing on its

practicability at one time as compared with another, so that

no conclusion as to what might have been done on the day

of the fire can be drawn from the testimony about subse-

quent procedure (R. 341-343).

The appellee attempted to assimilate the case to that of

two landowners, each entitled to the exclusive possession

of his own property (R. 69, 70). The evidence, however,

fails to show that McLaughlin had a right to the exclusive

possession of any particular area. The record shows rather

a case of two contractors working in such circumstances

that mutual accommodation was necessary and every one

who had occasion to do so came and went as he pleased

(R. 91, 92, 105-107, 111, 112, 121, 122, 259-261). It was

admitted, for example, that there were openings into the

porch area which others than McLaughlin might lawfully

use (R. 88-90). It was also admitted that the Chicago

Bridge riveters would not have been trespassers had they

chased a rivet into McLaughlin's working area (R. 91)

—

indeed, it was said that such was their duty (R. 9, 43)

—

and it was even suggested that Chicago Bridge had no
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need of a scaffold at elevation 2128 because its men could
liave walked on McLaughlin's forms at that location
(R. 168). There was no claim, moreover, that the Chicago
Bridge scaffold did not rightfully overhang the area where
McLaughlin's men were working (E. 84, 85, 89, 97 98 123
169) even though that made the dropping of occasional
rivets inevitable (R. 110, 259).

In O'Neil et al. v. Christian et al, 60 Mont. 460 466-467
199 Pae. 706, 707-708 (1921), the Supreme Court' of Mon-
tana held that it was error to instruct a jury, in an action
for the destruction of hay stacks by a fire allegedly caused
by sparks from the engine of a threshing machine, that
"plamtiffs had a right to assume that defendants had ex-
ercised reasonable means and efforts to have the engine in
a reasonably safe condition, combining the greatest safety
with practical use." In commenting on this instruction,
the Court said:

''The measure of defendants' duty was to exercise

Ll"''''^^-r''
to provide an engine in a reasonably

safe condition and t^ exercise ordinary care to main-
tain It m hat condition. • » * But it was gross error

af .tJ -'^^ ^"^"^ '^'* ^" ^"^^"^ i^ a^reasonablv
safe condition means one which combines the greatestsafety with practical use. Only a machine mechanically
perfect coud meet this requirement. The giving 3this instruction was tantamount to directing a verdictfor the plaintiffs. It took from the jury alf quistions

tL-^JTrnJ^''^'^
'-' ^eterminationUlSr^r

Surely sparks from a threshing machine engine placed tothe windward of a haystack were just as dangerous to thehaystack as were hot rivets to McLaughlin's forms In
act, the sparks were more dangerous, for there was far

would bT ^fT^^'"^ ' '^^ '" ^ ^^^^^-"^ *- therenould be m wooden forms. The theory that Chicago Bridge
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had an absolute duty to prevent the fall of rivets by spread-

ing a net is substantially equivalent to the instruction that

an engine must be mechanically perfect which the Supreme

Court of Montana rejected in the O'Neil case. In fact, the

parallel between the two cases is remarkable, except that

in the present case liability would not necessarily follow,

even if Chicago Bridge did have a duty to spread a net, for

the evidence fails to show that a hot rivet caused the fire

to which this case relates.

Another reason why Chicago Bridge had no duty to

spread a net to protect McLaughlin's work is that Mc-

Laughlin assumed whatever fire hazard resulted from the

absence of such a net. Both McLaughlin and Chicago

Bridge had protested against being required to work simul-

taneously, and Chicago Bridge had asked permission to

defer its operations, but the District Engineer insisted that

the work must proceed (R. 109, 111, 112). Webb testified

that he ''was fully aware of the danger and aware of the

fact that an occasional rivet would be dropped on any job,

but * * * we had certain work to perform,'' and that

''there wasn't any way out of it" except for McLaughlin

and Chicago Bridge to work at the same time (R. 260). In

those circumstances Chicago Bridge was not an intruder

and neither contractor had any priority over the other. If

either of them was to blame, it was McLaughlin, for Mc-

Laughlin was supposed to finish before Chicago Bridge

began, but McLaughlin had fallen behind schedule (R. 92-

94). Part of the evidence to that effect (R. 94) was re-

ceived for the limited purpose of showing a basis for an

agreement between the parties as to their respective op-

erations but, of course, an assumption of risk involves an

expressed or implied agreement.

The rule that one who exposes himself to a known risk

assumes that risk has been recognized in Montana in situ-
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ations outside the relationship of master and servant. In
O'Neil, et al. v. Christian, et al., 60 Mont. 460, 466, 199
Pac. 706, 707 (1921), cited, supra, page 55, a farmer had
expressly assumed the risk of placing the engine of the
threshing machine to the windward of his haystacks, and
the Supreme Court of Montana held that he could not
recover damages attributable to the location of the engine.
In Lake v. Emigh, 118 Mont. 325, 331, 167 P. (2d) 575, 578
(1946), it was held that a tenant who used laundry facilities
provided by her landlord assumed the risk of the known
weakness of the ladder which was among those facilities
The decision of the Court on this point, was reaffirmed in
Lake V. Emigh, 121 Mont. 87, 91, W P. (2d) 550, 555
(1948), even though recovery was allowed by a divided
court on other grounds.

The government did not suggest that a net be spread
(R 107) and so far as appears McLaughlin did not request
It (R. 91, 92, 105-107, 109, 111, 112, 260, 312, 331, 340)
In fact, McLaughlin did not even protest in writing against
the dropping of rivets (R. 161). McLaughlin simply took
care of such hot rivets as happened to fall in its working
area while its men were there and relied on Chicago Bridge
to use reasonable care in that regard at other times (R
186 225 242-245, 250). The risk of tire was greater when
McLaughlin's men quit work on July 16 than it had been
at any earlier time because the form area which previously
had been open at the top was then roofed with oiled ply-wood and covered with tarpaulins (R. 134, 135 191) in
spite of that fact, Webb took no additional precautions
had no wat<3hman patrol the premises, and gave no special
warning to any Chicago Bridge employee (R. 185 186)He contmued to assume, as he had assumed before, that
the Chicago Bridge men would chase any hot rivets which
might fall (R. 186). The idea that Chicago Bridge was
obligated to spread a net over McLaughlin's work is obvi-
ously an afterthought.
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We submit that Chicago Bridge had no absolute duty

to prevent the escape of all rivets but only a duty to exer-

cise reasonable care with respect to each individual rivet

that was passed. The heater owed a duty to pass each

rivet to the catcher with care and the catcher owed a

duty to use due care to see that he caught it. If perchance

a rivet escaped in spite of such care, the duty to try to re-

cover it and extinguish any blaze it might start was one

that could be assigned by mutual arrangement, and we

submit that such an arrangement in fact existed. We do

not deny that the Chicago Bridge riveters had a duty to

use reasonable care to recover hot rivets which might fall

into McLaughlin's forms during the hours when Mc-

Laughlin's men were not working, nor that they had a

duty to use similar care to extinguish any blazes which

such rivets might start, but we do deny that Chicago

Bridge stood toward McLaughlin in the relation of an

insurer against the risk of fire from hot rivets. We say

also that is wholly irrelevant in this case what duty, if

any, the Chicago Bridge riveters may have had as to

recovery of rivets during the hours when McLaughlin's

men were working, for no damage is claimed as a result

of any breach of the duty that is alleged to have existed

during those hours.

We believe it cannot be successfully disputed that if the

Chicago Bridge riveters recovered all rivets which they

dropped during the hours when McLaughlin's men were

not working below them, and if they extinguished all

blazes which those rivets may have started, then they and

their employer would have fulfilled every legal duty which

rested upon them. Any other view would be simply an-

other way of saying that Chicago Bridge was an insurer

that no hot rivet would cause a fire and that, as we have

seen, is not the law.
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2. The Findings of Negligence and Breaches of Duty Are
Clearly Erroneous.

The District Court found that "many" hot rivets were
dropped and "many" fires were started thereby (R. 40)
and, again, that red hot rivets were "repeatedly" dropped
and appellee's "wood forms, timbers, scaffolding and lum-
ber" were "repeatedly" set on fire by such rivets (R. 43),
and that all this was or should have been known to the
appellants (E. 40, 43). Actually, the number of specific
cases which the record contains is small, particularly in
proportion to the total number of rivets that were driven
by Chicago Bridge, which was estimated at "close to
200,000" (R. 302). We do not care to belabor this point.
We merely observe that there is no evidence that anything
more than a pile of shavings or a small piece of lumber
was ever set on fire before the occurrence of the confla-
gration for which McLaughhn sued and then only at times
when McLaughlin's men were working. The finding that
McLaughlin's "wood forms, timbers, scaffolding and lum-
ber" had been "repeatedly" set on fire is, like the famous
report of Mark Twain's death, "greatly exaggerated."
It IS likewise wholly irrelevant because there is no finding
that any damage resulted from any such fires.

The District Court also found that the appellants could
have used but did not use a safe method of handling rivets
(R. 40, 43) and that the appellants handled red hot rivets
neghgently and thereby caused the fire of which the appel-
lee complains (R. 42-45). We have already pointed out
that the mere fact that a hot rivet was dropped does not
of Itself establish negligence or a breach of duty and that
these matters can be shown only with respect to the
handhng of some particular rivet or rivets on some specific
occasion. See the argument, supra, pages 55-58. There
IS, of course, no such evidence, for the very conclusion that
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the fire was caused by a hot rivet rests only on inferences

sought to be drawn from the finding of rivets ''F" and

**G" in certain positions. We have shown that there is

no basis for any inference that either rivet was dropped

while hot between 4 :30 and 8 :00 P. M. on the day of the

fire and that neither rivet could have caused the fire unless

it was so dropped. See the argument, supra, pages 37-40.

There is therefore no basis for speculation, and no occa-

sion to speculate, as to whether or not anyone was negli-

gent in dropping rivet ''F'^ or rivet ''Gr" or in dealing

with whatever situation might have existed if either rivet

had been dropped.

We submit that there is a complete failure of proof that

any employee of Chicagio Bridge negligently dropped

either rivet *'F'' or rivet '^G", or was negligent as re-

gards any blaze which either of those rivets may be sup-

posed to have started if it was dropped, and that without

such proof the findings of the District Court regarding

negligence and breach of duty have no foundation in the

evidence.

IV.

THE EVIDENCE REGARDINa BLAZES CAUSED BY RIVETS
DROPPED PRIOR TO THE OCCURRENCE OF THE FIRE WHICH
OCCASIONED THE APPELLEE'S DAMAGE CANNOT BE CON-

SIDERED AS PROOF OF THE CAUSE OF THE LATTER FIRE.

Over the objections of the appellants the District Court

received a considerable amount of evidence that at various

times Chicago Bridge riveters dropped hot rivets into the

area where McLaughlin's men were working and that some

of these rivets started blazes which were extinguished.

The substance of this evidence and the objections thereto

are set forth in more detail in connection with the specifi-

cation of errors, supra, pages 19-24, but the evidence

itself boils down to the brief statement we have just made.
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The District Court received and considered the chal-
lenged evidence solely to establish that the appellants
(actually only Chicago Bridge) used a dangerous, hazard-
ous and negligent method of handling rivets, whereas a
safe method was available, and that as a result of the
method used many fires of necessity occurred, all to the
knowledge of appellants (R. 36). Such evidence, therefore,
was neither received nor considered as proof that the fire
to which this lawsuit relates was caused by any rivet
dropped while hot by any employee of Chicago Bridge.

It is elementary that a party cannot prove his ad-
versary's negligence on a specific occasion by proving that
such adversary was negligent on some other occasion,
bee 20 American Jurisprudence 282, 283. For example in
Higley V. Gilmer, et al, 3 Mont. 90, 106-107 (1878) 'an
action for damages resulting from injuries sustained when
a stagecoach was overturned, the Supreme Court of the
Territory of Montana made the following statement:

"Although under the authorities it seems it was im-proper to allow evidence to be introduced of the turn-ing over of the coach of appellants by the driver atother times than the one when the injury occurred forthe purpose of showing negligence on the part of thidriver at the time the coach was turned over and respondent injured, yet I am of the opinion that tWsevidence was so carefully limited by the ins ructions

.Vir r^\'\^^ ^^' ^'"^y ^«"ld not have u ed it toestablish that fact. They were told definitely andckarly that this evidence could not be used to showthe neghgence of the driver at the time the respondentwas injured, but might be used to show the bad£acter of the road and the necessity for a good driver. -'

This decision was reversed by the Supreme Court of theUnited States, 110 U. S. 47, 28 Law. Ed. 62, 3 Sup. Ct 471under the name Gilmer and Another v. Higley but thp'appeal did not involve the point for which we'cUe the cale



62

Eigley v. Gilmer, et al, incidentally, was the case which

established the Montana rule that contributory negligence

is an affirmative defense and, despite the reversal above

mentioned, it has been cited repeatedly in support of that

proposition.

The rule of evidence announced in Eigley v. Gilmer^ et

al, has been applied in a number of later cases. See, for

example, Pullen v. City of Butte, 45 Mont. 46, 54, 121 Pac.

878, 880 (1912), and Robinson v. F, W. Woolworth Co.,

80 Mont. 431, 448, 261 Pac. 253, 259 (1927).

In the present case, the hazard of fire from hot rivets

and knowledge of that hazard on the part of Chicago Bridge

were stipulated (R. 151, 153). It was not stipulated that

Fegles knew that rivets were dropping and starting fires

(R. 153), but if knowledge of the basic fire hazard was

material, such knowledge had been amply proved by the

evidence of Fegles' participation with Chicago Bridge

in protests against proceeding with the work on account of

the identical hazard (R. 92, 111, 112). In these circum-

stances there could be no reason for receiving pages of

testimony about the dropping of rivets on other occasions

or about the blazes which such rivets caused and what was

done about them.

The opinion of the District Court shows that the Court

did consider the testimony about happenings on other

occasions for purposes broader than the authorities per-

mit. Such evidence was considered for the purpose of es-

tablishing, not only that the method of handling rivets

which Chicago Bridge used was dangerous and hazardous,

hut also that it was negligent (R. 36)—a wholly irrelevant

consideration, under the authorities, unless related to the

specific fire in question—and also for the purpose of estab-

lishing that a safe method was available to the knowledge

of appellants (R. 36)—a fact, if it be a fact, which could

not possibly follow from proof that hot rivets were
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dropped and that they started fires which McLaughlin's
own men extinguished.

The evidence that rivets were dropped and blazes started
on other occasions does not tend to prove any matter in
issue in this lawsuit. It does not tend to prove that one hot
rivet or several hot rivets started the fire which damaged
the appellee. It does not tend to prove that any hot rivet
which may conceivably have started that particular fire
was dropped carelessly or that there was any carelessness
about recovering such a rivet or about extinguishing any
blaze It may have started. The irrelevance of such evidence
of course, is the real reason why it is admissible only for
the limited purpose above stated. It simplv has nothing
to do with the case and the record ought not to have been
extended and confused by its admission. That is particu-
larly true where, as in this case, the evidence related en-
tirely to occasions when McLaughlin's men were working
and could and did chase the rivets that were dropped. Even
the appellee's own witness Webb admitted that he had
never found a rivet which he knew had been dropped while
tile Chicago Bridge men were working alone (E. 187).

^^ifiV^Tf^l^
™^ ^^^^^^ ^OR ACTS OR OMISSIONS OF CHICAGO

We have noted in the Statement of the Case (supra,
page 3), and it will appear from a reading of the find
;ngs .(E. 40-45), that the District Court did not dis-
tinguish between the appellants in its formal findings butniade the same findings with respect to both appelllnts.
Ihat was an obvious error, for the appellee did not even
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claim that any employee of Fegles dropped a hot rivet or

was otherwise negligent (R. 68, 127, 152), and such evi-

dence as there is about those matters relates entirely to

Chicago Bridge.

The opinion of the District Court shows that the decision

of that Court as to Fegles was based on the theory that

Fegles was liable for the supposed negUgence of Chicago

Bridge because of the dangerous character of the work

of riveting the surge tanks and because, as the Court found,

available precautions were not taken (R. 36, 37). Since

there has thus far been no suggestion that Chicago Bridge

was not an independent contractor, or that Fegles did not

use reasonable care in selecting Chicago Bridge, but only

that Fegles is liable in spite of those facts, we deem it

unnecessary to take up the time of this Court with dis-

cussion of these matters.

That the riveting operations involved in this case were

hazardous is not disputed (R. 151, 153). They were not,

however, so hazardous that they could not be delegated

to a subcontractor selected with due care. In Neyman v.

Pincus, 82 Mont. 467, 484, 267 Pac. 805, 809 (1928), the

Supreme Court of Montana stated that if ''the thing con-

tracted to be done is not in itself a nuisance, nor will neces-

sarily result in a nuisance if precautionary measures are

used,'' then one who selects an independent contractor

carefully will not be liable if injury results, ''not from the

fact that the work is done, but from the wrongful and

negligent manner in which it is done by the contractor or

his servants.'' Again, in Shope v. City of Billings, 85 Mont.

302, 309, 278 Pac. 826, 827 (1929), the same court recog-

nized that a municipality is liable for the acts of a con-

tractor only "where the contract directly requires the

performance of a work intrinsically dangerous, however

skilfully performed."
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No non-delegable duty has been established here. The
most that can be shown to be inevitable was the dropping
of rivets (R. 109, 110, 151, 259). It was not shown that
damaging fires could not be prevented by due care, but
rather that they were prevented in the only instances
where hot rivets were actually proved to have fallen into
McLaughlin's working area (R. 225, 242-245, 250) Fur-
thermore, even if there were any liability on the part of
Chicago Bridge, that liability, to paraphrase the language
of the Supreme Court of Montana in l^eymcm v. Pinciis
supra, page 64, did not result from the fact that the work
required by the subcontract between Fegles and Chicago
Bridge was done, but rather from the manner in which it
was done. Riveting is a common method of construction
and It would be startling indeed if it were held that every
contractor who sublets a riveting job remains liable for
negligence, if any, on the part of his subcontractor

VI.

THE DISTRICT COURT ERRED IN ALLOWING INTEREST OWTHE DAMAGES AWARDED TO THE APPELLEE
1. The Applicable Statute Does Not Authorize the Allow-

ance of Interest Where the Amount of Damages Can Be
Ascertained Only by the Decision of a Court.

The propriety of the allowance of interest in this case
clepends on Section 17-205 of the Revised Codes of Mon-
tana, 1947, which reads as follows

:

;'In an action for the breach of an obligation notansmg from contract, and in every case of o^p ession

tr ofTheTur?/"^^^-^^^
™^^ '^ ^--' - tS^ discre-'

We concede that the District Court was entitled to exer-
cise the discretion which the statute in terms gives to ajury.
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Section 17-204 of the Revised Codes of Montana, 1947,

provides that ''every person who is entitled to recover

damages certain, or capable of being made certain by

calculation, and the right to recover which is vested in him

upon a particular day, is entitled also to recover interest

thereon from that day, except during such time as the

debtor is prevented by law, or by the act of the creditor,

from paying the debt." This section, when read in con-

junction with section 17-205, is obviously limited to obliga-

tions arising from express or implied contracts and is obvi-

ously inapplicable to tort claims.

In the case of Daly v. Swift & Co,, 90 Mont. 52, 67, 300

Pac. 265, 269 (1931), the Supreme Court of Montana laid

down the rule that interest is to be awarded only ''when

the amount which will discharge defendant's liability is

ascertained or is ascertainable so that payment or tender

could have been made at the time it should have been

made." In the Daly case, the Court refused to allow a

recovery of interest on an award of damages for wrongful

death because the damage was "not susceptible of definite

or accurate computation." The Court remarked that the

amount of the damages is ascertainable in "those cases

where damages are sought for injury to, or destruction

of, property." That statement was clearly intended only

as an illustration, not as a dogmatic statement that the

amount of damage to property is necessarily and always as-

certained or ascertainable with such certainty as to justify

the award of interest. No other interpretation of the

Court's language is consistent with the reasoning of the

Court or with the basic principle which the opinion an-

nounces.

In the present case the amount of damages was both

unascertained and unascertainable before the District

Court made its decision. The plaintiff claimed that its
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damage amounted to $19,580.47 (R. 13) but the District
Court awarded only $11,936.81 (R. 52). The latter sum
was evidently made up as follows (R. 274, 275; exhibit 27)

:

Labor for repairing and replacing fire dam-
^^^^ $ 5,383.11

10% of labor for insurance (social security,
unemployment compensation, public lia-

bility and property damage) 538.31
Material utilized 2 551*76
Equipment rental 1^432*89

^"b-^^tal
I 9,906.07

20.5% of above sub-total for overhead
charges of all kinds, supervision and other
^^P^nse 2,030.74

$11,936.81

Even McLaughlin did not know what work it would have
to do on account of the fire until it received instructions
from the District Engineer in a letter dated July 28, 1947
(exhibit 12; R. 104). Furthermore, McLaughlin did not
know the actual cost of making good the fire damage until
the work of doing so was completed on September 4, 1947
(R. 294) and until the necessary computations had been
made. These computations, as will be observed, not only
included direct outlays, such as labor and materials,
but also involved the use of certain percentages that werJ
based on McLaughlin's operating expenses on the Fort
Peck job as a whole, as distinguished from the work of
repairing the fire damage (R. 275, 276).

McLaughlin's total claim of $19,580.47 included $7,643.66
for damages allegedly resulting from delay which the
District Court disallowed (R. 276, 277; exhibit 27, sheet
18). McLaughlin's claim, therefore, was whollv unliqui-
dated. It required the decision of the District

"^

Court to
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fix the amount of the claim—a decision which in fact re-

duced it by nearly forty per cent. In those circumstances,

the amount which would discharge the appellants' lia-

bility, assuming for the moment that there was a liability,

was neither ascertained nor ascertainable at any time be-

fore the District Court made its decision, and neither pay-

ment nor tender thereof could have been made at the time

of the fire, which was the time when the liability arose, if

it arose at all. See Daly v. Sivift & Co., 90 Mont. 52, 67,

300 Pac. 265, 269, supra, page 66.

American Surety Co. of New York v. Cove Irrigation

District, 54 F. (2d) 197, 199 (1931), was an action on the

theory of quantum meruit for the reasonable value of serv-

ices. There was no controversy as to the fact that services

were rendered but there was a major issue as to the value

of the services. This Court refused to allow interest from

the date of the services, quoting the Daly case with ap-

proval, and adding:

^' Where the suit prosecuted is for a demand based

upon reasonable value of services, the question of

what such reasonable value is, is one which is only

arrived at by considering the evidence given at the

trial. The alleged debtor disputing the claim, or the

amount thereof, is entitled to show that the demand

is not for a reasonable amount. In such a case, we
would say that the plaintiff's demand was not, prior to

suit, as the statute states, 'certain, or capable of being

made certain by calculation.'
"

Eskestrand v. Wunder, et al, 94 Mont. 57, 67, 20 P. (2d)

622, 625 (1933), was an action to foreclose a mechanic's

lien in which the plaintiff claimed $2,111.14 but admitted

at the trial that he was entitled to only |1,444.49. The

Supreme Court of Montana held that in these circumstances

* interest should have been allowed only on the amount

found by the court to be justly due * * * and is allowable
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only from the date of the decision rendered." The opinion
points out that it was not shown that the defendant had
any means of knowing what was justly due the plaintiff,
which is certainly true as between McLaughlin and the
present appellants, and that "the correct rule is that
interest is not allowable until the exact amount due is
ascertained (or ascertainable by mathematical computa-
tion), so that payment or tender could have been made
at the proper time," whereas in the Eskestrand case "it
took the judgment of the court to decide."

Both the American Surety Co. case and the Eskestrmd
case, supra, page 68, involved section 17-204 of the Revised
Code of Montana, 1947, which applies to contractual liabil-
ities, as noted above, and section 17-204 specifically refers
to "damages certain, or capable of being made certain by
calculation." The Supreme Court of Montana has, how-
ever, read the same requirement into section 17-205 as will
be seen from the language above quoted from the Daly case
90 Mont. 52, 67, 300 Pac. 265, 269, supra, page 66. The
American Surety Co. case and the Eskestraml case, there-
tore, are as good precedents under section 17-205 as thev
are under section 17-204.

In GUmore v. Mulvihill, et al., 109 Mont. 601 614 98
P. (2d) 335, 337, 341 (1940), the plaintiff sued to recover
the sum of 1285 which he had paid under an executory
contract whereby he had agreed to buy ewes from the
defendant and also claimed damages for the breach ofsuch contract. The jury found all the issues for the plain-
iff and assessed his damages at $114, plus interest from
the date of the breach of contract, but the verdict made nomen ion of the plaintiff's payment. The Supreme Courtof Montana held that if the plaintiff was entitled to dam-
ages, he was also entitled to the return of his payment andincreased the judgment accordingly. The Supreme Court
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allowed interest on the payment from the date it was made

but allowed interest on the damages only from the date

of the entry of the judgment in the trial court.

Galhreath v. Armstrong, 121 Mont. 387, 393-394, 193 P.

(2d) 630, 633, 634 (1948), was a suit for conversion of

personal property for which a Montana statute gives the

injured party the option of recovering the value of the

property at the time of its conversion, with interest from

that time, or the highest market value of the property

between the conversion and the verdict, without interest,

provided the action has been prosecuted with reasonable

diligence. Revised Codes of Montana, 1935, section 8689;

Revised Codes of Montana, 1947, section 17-404. The

plaintiff had elected the first option, but the jury also

awarded special damages for the time and money spent in

pursuit of the property, and on those damages the Supreme

Court of Montana held that no interest was allowable

before the entry of a judgment. The special damages in

the Galhreath case were similar in character to the dam-

ages which the District Court has awarded in the present

case and the same rule as to interest should apply in both

cases.

2. The Allowance of Interest in This Case Was an Abuse

of the Discretion, if Any, Which the Applicable Statute

Allows.

Even if, as we deny, the District Court had discretion

to allow interest in a case where the amount of damages

was not ascertained before the trial, and where such

amount could be ascertained only by the decision of the

Court, still we contend that such an award in the circum-

stances of this case was an abuse of discretion.

To this day, no one knows the cause of the fire which

damaged McLaughlin's property, and if the findings of the
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District Court regarding causation can stand at all, as we
contend they cannot, still it must be conceded that the case
was at least a very doubtful one. Had there been no doubt
of the cause of the fire, but a serious doubt whether either
of the appellants was negligent, we believe it would still
have been improper to allow interest. In those circum-
stances, however, the appellants, or at least one of them,
would have been in the position of knowing that some act or
omission on its part had caused damage to the appellee.
Here there was uncertainty even on that score. At the
trial, the question of causation was in dispute, the question
of negligence was in dispute, and there was the question of
Fegles' liability for the conduct of Chicago Bridge, and
after all that was settled the amount of damages had still
to be determined. None of these questions could be deter-
mined until the District Court had heard all the evidence
and certainly it cannot be said that the appellants were
withholding from the appellee a sum of money which they
clearly and obviously owed to the appellee. Only where
that IS the case is it fair and just to allow interest on the
amount ultimately awarded.

Unless negligence on the part of Chicago Bridge caused
the fire, there could be no right to interest, because there
could be no right even to principal. The dispute was real
not groundless, and on that account it was an abuse of
discretion to award interest retroactively to the date of the
hre. In such a situation sound discretion would not allow
interest prior to the determination of the controversy, even
It the power to make such an allowance existed, as we
Delieve we have demonstrated it does not.
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3. The District Court Made No Finding of Fact Which

Supports the Allowance of Interest.

The District Court amended its conclusions of law to

cover the allowance of interest (R. 46, 50) but made no

change in the findings of fact which had been filed before

the appellee raised that question (R. 49, 50). As we have

seen, the right to interest does not necessarily follow from

findings of fact which, if supported by the evidence, would

establish liabiHty for the damages themselves. The Mon-

tana statute makes the allowance of interest in a case of

this kind discretionary (Revised Codes of Montana, 1947,

section 17-205, quoted, supra, page 66) and has been inter-

preted by the Supreme Court of that State to permit such

an allowance only when the amount of damages is ascer-

tained or ascertainable at the time payment or tender

thereof should have been made. See the authorities cited,

supra, pages 66-70.

Rule 52(a) of the Rules of Civil Procedure for the United

States District Courts (Fed. Rules Civ. Proc, rule 52(a),

28 U. S. C. A.), contains the following provision:

''In all actions tried upon the facts without a jury or

with an advisory jury, the court shall find the facts

specially and state separately its conclusions of law

thereon and direct the entry of the appropriate judg-

ment; * * *."

The Courts of Appeals have repeatedly held that this rule

requires a finding as to every matter of fact which is neces-

sary to support an essential conclusion of law. See, for

example, the decisions of this Court in Paramount Pest

Control Service v. Brewer, et al, 170 F. (2d) 553, 554

(1948), and Great Northern Ry, Co. v. Melton, 193 F. (2d)

729, 733-734 (1951).

In this case, there should have been a finding as to

whether or not the amount of damages was ascertained or
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ascertainable at the time the alleged liability arose. The
authorities we have cited, however, establish that a finding
in favor of the appellee on that question would have been
clearly erroneous. In those circumstances, the want of a
finding of fact need not prevent this Court from determin-
ing that the allowance of interest was unauthorized.

VII.

THE DISTRICT COURT ERRED IN FINDING GENERATTV twFAVOR OF THE APPELLEE AND IN ITS CoSuENT rowCLUSIONS OF LAW AND JUDGMENT.
^""SEQUENT CON-

This point requires no separate argument. We believe
we have demonstrated that specific findings of fact essential
to any hability on the part of either appellant are clearly
erroneous. If so, it necessarily follows that the general
finding m favor of the appellee (R. 46), the conclusion of
law as to habihty (R. 46), the direction that judgment be
entered for the appellee (R. 46, 47) and the judgment itself
(K. 51 52) are hkewise clearly erroneous and should be
set aside.

CONCLUSION.

The appellee's case rests entirely on the fact that two
rivets which may be assumed to have been heated in a for<^ewere found on the concrete floor below the Chicago Bridge
scaffolds, underneath an overburden of debris, on the
eleventh day after the occurrence of the fire which those
rivets allegedly caused. The presence of all the rivets thatwere found m the debris is fully explained by undisputed
testimony that as many rivets or more which must havebeen heated and rejected were stacked on one of the sameChicago Bridge scaffolds a few hours before the outbreak
f he fire. These rivets could not have started the fireunless they were dropped while hot between 4:30 and 8-00
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P. M. on the day when the fire occurred. It is incredible,

however, that they could have been dropped during that

time without being observed and retrieved, and it is equally

incredible that they could have started a blaze which

smoldered in inflammable oiled plywood between one hour

and three quarters and five hours and one quarter. Thus

the proven facts do not tend to establish the appellee's

theory to the moral certainty or conviction required by

Montana law, much less to exclude other permissible ex-

planations, and the record makes it utterly unreasonable to

suppose that the fire was started by a hot rivet. It follows

that the findings of fact made by the District Court are

clearly erroneous and for that reason, as well as for the

other errors assigned in this brief, the judgment of the

District Court should be reversed and the action brought by

the appellee should be dismissed.

Respectfully submitted,

Leif Erickson,

Walker B. Davis,

Richard A. Barton,

Attorneys for Appellants,



No. 13231

IN THE

®^t CHourt ofApp^B
^av% mntii (Exvtttit

FEGLES CONSTRUCTION COMPANY LIMITED
a corporation, and CHICAGO BRIDGE & IRON
COMPANY, a corporation,

'Appellants,

vs.

McLaughlin construction company,
a corporation,

Appellee.

Appeal From the United States District Court for the
District of Montana.

Smf 0f Kw^iin
J. F. EMIGH filed
47 North Main Street,

Butte, Montana
Jy^| 2 3 1952

JOHN MERRIOTT KLINE
First National Bank Building PAUL P. O'BRIEN

,

Glasgow, Montana CLERK

ATTORNEYS FOR APPELLEE

.*=5«

I





SUBJECT INDEX

Page

Statement of jurisdiction
2

Statement of the case
2

Statement of issues and evidence; 2
(a) Evidence of negligence and cause of fire 6
(b) The fire did result from hot rivets dropped

on appellee's property by appellant 11
(c) Fegles Construction Company, Limited, as

prime contractor, was liable for the negli-
gence of Chicago Bridge & Iron Company,
sub-contractor '

^g
(d) Appellee, McLaughlin Construction Com-

pany not guilty of contributory negligence.. 22
(e) Evidence fails to show negligence on the

part of appellee, McLaughlin Construcrion
Company

25
Summary of argument

28
Argument and authorities

; ^q
(a) Negligence

^q
(b) Cause of fire

33
(c) Proof by circumstanrial evidence sufficient.. 42
(d) Evidence of prior fires competent 45
(e) Fegles Construction Company prime con-

tractor liable
47

(f) Contributory negligence as defense not
available

^g
(g) Evidence fails to show contributory neg-

ligence °
^j

(h) Interest properiy allowed 53



TABLE OF AUTHORITIES CITED

Cases.

Amann v. City of Tacoma, 16 P. (2d) 601 48

American Surety Company of New York v. Cove

Irr. Dis. 54 F. (2d) 197 60

Baltimore & Potomac R. Co. v. Cumberland, 176

U. S. 232 ; 20 S. Ct. 38, 44 Law Ed. 447 52

Bourke v. Butte Electric & Power Co. et al, 33

Mont. 267, 83 P. 474 40

Burns v. Eminger, 84 Mont. 397, 276 P. 437 55, 56

Caledonia Ins. Co. v. Northern Pac. R. Co. 32

Mont. 46, 79 P. 544 55,60

Daly vs. Swift, 90 Mont. 52, 300 P. 265 56, 57, 61

Daniels v. Bi-Metallic Con. Mnfg. Co. 56 Mont.

284, 184 P. 836 - 53

Dewell vs. Northern Pac. R. Co., 54 Mont. 350,

170 P. 753 55

Diamond v. Northern Pac. R. Co., 6 Mont. 580,

13 P. 367 47, 53

Eskestrand v. Wunder et al, 94 Mont. 57, 20 P.

(2d) 622 61

Ewing vs. William L. Foley, 115 Tex. 222, 280 S. W.

499, 44 A. L. R. 627 58

Galbreath v. Armstrong, 121 Mont. 387, 193, P.

(2d) 630 62

Gilligan v. Denver & Rio Grande R. R. Co., 136

P. 958 39

II



Gilmore v. Mulvihill et al, 109 Mont. 601 98 P
(2d) 335

'

,,
ol

Grand Trunk R. R. Co. v. Richardson et al, 91 U S
454, 23 Law Ed. 356

'
'

4j

Harding vs. Johnson Inc Mont., 7 St Reo
172, -. P. (2d)

P;

43

Harrington v. H. D. Lee Mercantile Co. 97 Mont
40, 33 P. (2d) 553

'

43

Hefferhn v. Karlman, 29 Mont. 139, 74 P. 201 54

Hollenback v. Dingwell, 16 Mont. 335, 40 P. 863.... 51

Jacobs vs. USA, 290 U. S. 13, 78 Law Ed. 142 54
set- 26

'^J,^5,
Johnson V. Herring, 89 Mont. 420, 300 P. 535.... 42

Lake & Co. v. Mont. Horse Product Co. 109 Mont
434, 97 P. (2d) 590

'

54

Missoula Trust & Savings Bank v. Northern Pac
Ry. 76 Mont. 201, 245 P. 949 47

Neary v. The Northern P. Ry. Co. 41 Mont. 480
111 P. 226 '

^3

Necedah Mnfg. Corp. v. Juneau County, 206 Wis
316, 237 NW 277

'

59

Nilson v. City of Kalispell, 47 Mont. 416 132 P
''''

: : 52

Nord V. Boston & Mont. Con. Copper & Silver Co
33 Mont. 464, 84 P. 1116

'

53

North Bend Lumber Co. v. City of Seattle 199
P-9S8 '

5j

HI



Northern v. Boston Cons. Copper etc., Mining Co.

190 Fed. 722, 111 C. C. A. 450 41

Norton v. Great Northern Ry. Co., et al, 85 Mont.

270, 278 P. 521 42

Olds V. Von Der Hellen, 263 P. 907 3 3

Phelps et al. vs. Great Northern Ry. Co. 66 Mont.

198, 213 P. 610 56

Prosser v. Montana Cent. Ry. Co. 17 Mont. 372,

43 P. 81..^ 41, S3

Pullen V. City of Butte, 45 Mont. 46, 121 P. 878.... 46

Pure Oil Co. v. Chicago M. & St. P. Ry. Co. 56

Mont. 266, 185 P. 150 44

Robinson v. Woolworth Co. 80 Mont. 431, 260

P. 253 46

Seaboard Airline R. R. Co. vs. U. S., 261 US 299,

67 Law Ed. 664, 42 S. Ct. 354 59

Shope V. City of Billings, 85 Mont. 302, 278 P. 826.. 49

Spokane International Ry. Co. v. U. S. 72 Fed. (2d)

440 47

Stewart v. Pittsburg & Mont. Cop. Co. 42 Mont.

200, 111 P. 723 53

Texas Pacific R. R. Co. v. Behmeyer, 189 U. S.

468, 47 Law Ed. 905 41

Ulmen v. Schwieger, 92 Mont. 331, 12 P. (2d) 856.. 49

William V. Hample, 62 Mont. 594, 205 P. 829 53

Wright V. City of Butte, 64 Mont. 362, 210 P. 78....55, 56

IV



SiatufeSi

Revised Codes of Montana, 1935
Section 8689 .^• —•" -...i..- oZ

Revised Codes of Montana, 1947;
Section 17-204

54 ^^

Section 17-205
.54^ ^6, 57,61

Section 17-404.... .^
oZ

Section 19-103
^7

Section 93-1301-7
33 3^

Section 93-2001-1
33

Textbooks.

American Jurisprudence, Volume 15, pages 586
^^[

^

'

57
American Jurisprudence, Volume 27, page 517 43
American Jurisprudence, Volume 38, page 743 39, 40
American Jurisprudence, Volume 38, page 881 50

Corpus Juris, Volume 45, pages 1241, 1242, 1243.... 41

Corpus Juris, Volume 45, page 1246 45

Corpus Juris, Volume 45, page 945 49
Corpus Juris, Volume 45, page 972, 974 53

Corpus Juris, Secundum, Volume 65, page 1099.... 44

Montana Pacific Digest,

See Volume 29, Negligence, Section 2, (Citing many
Montana cases) 30

V



APPENDIX INDEX

Ap. Page

Proof by circumstantial evidence 1

Fegles Construction Company prime contractor

liable - S

Defense of contributory negligence not available

in this case 9

Memorandum opinion of Honorable W. D. Mur-

ray, Judge of the District Court for the District

of Montana 14

TABLE OF AUTHORITIES CITED

Cases. Ap. Page

Barcus v. Galbreath, .... Mont , 207 P. (2d) 557.. 8

Cincinnati R. R. Co. v. South Fork Coal Co. 139

F. 528 14

Cities Service Gas Co. v. Eggers 98 P. (2d) 114.... 5

Eickhoff V. Beard-Laney, 141 A. L. R. 1010 6

Exchange Sj;ate Bank v. Occident Elev. Co. 95

Mont. 78, 24 P. (2d) 126 8

Gilmore v. Ostronich, 48 Mont. 305, 137 P. 378 7

Ironside v. Ironside, 108 P. (2d) 1114 5

J. J. Mayou Mnfg. Co. v. Consumers Oil & Ref. Co.

146 P. (2d) 738 10

LeRoy Fibre Co. v. C. M. & St. P. Ry. 232 US 340.. 14

Missoula Trust & Savings Bank v. Northern Pac.

Ry. 76 Mont. 201, 245 P. 949 1

vi



Midland Valley R. Co. v. Barton, 129 P. (2d) 1007..2, 3

Paine v. Gamble Stores Inc. & O'Brien Merc Co
279 N. W. 257, 1 16 A. L. R. 407 .'.

;. g

Texts. Ap. Page
American Jurisprudence, Volume 20, page 1043.... S

American Jurisprudence, Volume 22, page 653 2
American Jurisprudence, Volume 27, page 517 9
Corpus Juris, Volume 51, page 1392 4
Fifth Dec. Digest, Key No. 482 (2) 4

VII





No. 13231

IN THE

Initpb Butts

^^«t (EBuvt of AppmlB
War % Nintfj Oltrnttt

FEGLES CONSTRUCTION COMPANY LIMITED

mMpTw"' """^ CHICAGO BRIDGE & IRON
^UMl^AJNY, a corporation,

Appellants,
vs.

McLaughlin construction company
a corporation,

'

Appellee,

Appeal From the United States District Court for the
District of Montana.

Honorable W. D. Murray, Judge Presiding

BRIEF OF APPELLEE
May it please the Court:

STATEMENT OF JURISDICTION
With the Statement of Jurisdiction, pages 1-2 Appel-

lants Brief, we have no contention.

STATEMENT OF THE CASE
With Appellants' Statement of the Case, as a general

proposition appellee finds no fault, except that it is re-



spectfully submitted that throughout such statement

appellants have lost sight of one fact which renders a

large part of the discussion and argument pointless, viz.

:

That from competent and persuasive evidence the trial

court did make findings of fact, findings of fact sup-

ported by evidence, findings of fact upon which the- ap-

pellants are asking this court to substitute its judgment

for that of the trial judge. This we respectfully submit

is not the function of this court.

In passing however, let the court not be mislead by

the statement in appellants' Brief that "the appellant,

Fegles Construction Company Limited had a separate

contract with the United States." (App. Br. p. 3) True,

appellant Fegles Construction Company Limited was

the "prime contractor" but it must be borne in mind that

all work done by appellant Chicago Bridge & Iron Com-

pany was as a sub-contractor under the so called "sepa-

rate contract" between Fegles Construction Company

Limited and the United States. (App. Br. p. 3)

STATEMENT OF ISSUES AND EVIDENCE

At the risk of tiring the court by a lengthy statement,

we feel, out of duty to our client, impelled to make a

somewhat more complete statement of the issues and

the evidence than appeared in appellants' brief.

The McLaughlin Construction Company, appellee,

recovered from the appellant, Fegles Construction Com-

pany, Limited, a corporation, and appellant Chicago

Bridge & Iron Company, a corporation, damages for loss

to appellee by fire, of various reinforcing steel, v/ood

forms, timbers, scaffolding, lumber and other materials

and time lost in repairing and replacing materials



destroyed by fire at the Fort Peck Dam resulting from
a fire occurrmg on the 16th day of July, 1947, by ap-
pellee alleged to have been caused by the negligence of
the appellant, Chicago Bridge & Iron Company, in
droppmg hot rivets onto the materials and work of the
appellee.

The Complaint charges Fegles Construction Com-
pany, Limited, as prime contractor and the Chicago
Bridge & Iron Company as sub-contractor, alleging
certam contracts between the parties by way of a sub-
contract from the Fegles Construction ' Company
Limited, whereby the Chicago Bridge & Iron Company
undertook to set in place and install three large steel
surge tanks at the Fort Peck Dam under the supervision
and direction of the appellant, Fegles Construction Com-
pany, Limited. Appellee seeks to hold appellant Fegles
Construction Company, Limited, on the theory that it
was the prime contractor; that at all times it had super-
vision of the work; that the work was of an inherently
and intrinsically dangerous and hazardous character;
(accent ours) that it was the duty of the Fegles Con-
struction Company, Limited, to see that the work was
carried on safely and with due regard to the rights of
other persons engaged in contracts on the Fort Peck
Dam that the work was actually performed under the
general direction of the Fegles Construction Company
Limited; that the Fegles Construction Company, as
prime contractor, could not delegate its duty to see that
the work was done safely and with due regard to the
rights of others, inasmuch as the work was in its very
nature inherently and intrinsically hazardous and such
duty could not, be under such circumstances, delegated.

Appellants, by way of answer to appellee's complaint,



each separately denied generally that the appellant, Chi-

cago Bridge & Iron Company, was negligent as charged

in the Complaint and particularly in permitting hot rivets

to drop upon work and materials of appellee; that the

fire complained of resulted from hot rivets dropped by

the appellant, Chicago Bridge & Iron Company, and

that damages were of the amount alleged in the com-

plaint. (Tr. pp 19-23)

As an affirmative allegation in its answer by way of

defense, the Fegles Construction Company, Limited,

(Paragraph 13, Tr. pp 16-17) alleges that the appellant,

Chicago Bridge & Iron Company, was an independent

contractor and had no relationship with appellant, Fegles

Construction Company, Limited, except that of a sub-

contractor accountable only for the furnishing and in-

stallation of the certain surge tanks and other structures

so that the same, when completed, would comply with

the requirements of the sub-contract mentioned in Para-

graph V of the Complaint ;
(Tr. pp. 14-16) , and that said

Appellant, Chicago Bridge & Iron Company, was not

at any of such times the agent, servant or employee of

said appellant, Fegles Construction Company, Limited

;

that Fegles Construction Company, Limited, did not

at any time have or exercise any direction or control over

the acts or omissions of the appellant, Chicago Bridge

& Iron Company, in or about the performance of the

work or the means or method employed by said appel-

lant, Chicago Bridge & Iron Company, in the per-

formanceof the work. (Tr. pp. 16-17)

In a second defense, the Fegles Construction Com-

pany, (Tr. pp. 17-18) , attempts to avoid liability by a de-

fense amounting to a charge of contributory negligence

on the part of appellee, alleging inter aha that the dam-



ages, if any, sustained by appellee resulting from the fireoccumng at the Fort Peck Powerhouse on July 16
1947, were occasioned solely by the carelessness andneghgence of appellee in that appellee and its respective
agents servants and employees, well knowing that theoiled forms, timbers and other materials installed by
appellee as described in its complaint, were highly in-flammable and combustible, did not at and preceding
he time of said fire exercise reasonable care and caudon

to prevent the same; that appellee well knowing that agreat fire ha2ard existed, negligently permitted com-
bustible material and trash, including broken timberdry burlap and other materials to accumulate in andaround said forms, timber and scaffolding and that
appellee used faulty electrical devices and electric

oWd'h n
"''''"^'"' "^°™ '' '' ^"^g^d -- em-ployed by appellee to patrol said property, to detect, re-port and put out fires which might occur, was requiredby appeUee to pile and sort lumber, wet down concreteand to perform many other duties which made it im-

possible for him to properiy patrol the said premises and
to detect and report fires, and that said watchman didnot patrol the premises where such forms, scaffoldingand etc were ocated and did not discover said fire unt^l
It was beyond control, and further, that appellee gen-
era ly did not exercise reasonable care and caution atand preceding the time of said fire to prevent said fireor to control the same; and that if appellee had used
reasonable care and caution, such fire would not have
occurred.

The appellant, Chicago Bridge & Iron Companv, after
a general denial of the complaint, (Tr. pp. 19-2^) Lv itssecond defense, sets up facts amounting to the defense of



contributory negligence in substantially the same lan-

guage as the appellant, Fegles Construction Company,

Limited.

The affirmative matters contained in the Answers of

each of the appellants are put in issue by appropriate Re-

plies filed by appellee, (Tr. pp. 24-25).

EVIDENCE OF NEGLIGENCE AND CAUSE OF

FIRE.

The evidence clearly shows that the employees of the

Chicago Bridge & Iron Company had, on numerous oc-

casions prior to the time of the fire on July 16, 1947,

negligently permitted red hot rivets to fall upon the

work, working space and materials of appellee. (Tr.

p. 126, p. 131; tr. p. 138; tr. p. 150; tr. p. 167; tr. pp.

185-186; tr. pp. 238-239; tr. p. 242; tr. p. 243; tr. p.

250; tr. p. 253-254; tr. p. 344;)

Which on occasions had started fires. (Tr. pp. 150-

151; tr. p. 154; tr. p. 344; tr. p. 239)

No effort was made by employees of the appellant

Chicago Bridge & Iron Company to retrieve or follow

up rivets dropped by employees. (Tr. p. 241) except

possibly on one occasion. (Tr. p. 257).

Employees of Chicago Bridge & Iron Company knew

hot rivets were being lost. (Tr. pp. 225-226 ; tr. p. 344)

.

Appellee's foreman made protest to superintendent

of appellant, Chicago Bridge & Iron Company about the

dropping of material, waste and hot rivets on appellee's

work, (Tr. pp. 126-131) and the practice did not change

(Tr. p. 131) and both appellants, Fegles Construction

Company, Limited, and Chicago Bridge & Iron Com-



pany^ prior to July 16, 1947, called the attention of MrH. H. Nicholson, Chief of Construction Division De-
partment of Army, Corps of Engineers, to the dang'erous
condition that existed to the McLaughlin Construction
Company working below them. (Tr. pp. 111-112).

Both parties were very much aware of the dangerous
condition. (Tr. p. 261)

s
»

The planking on the scaffolding of the Chicako Bridge
& iron Company staging was not tight. There was room
between the planking for rivets and bolts to fall through
^

•
P-

, '\J'^^
planking was not tight against the

surge tank. (Tr. pp. 108-109) There was no kickboard
outside to prevent anything from being kicked off of the
outside. (Tr. p. 109) This was called to the attention
of the contractor. (Tr. p. 109) Mr. Nicholson tried to
get the nyetmg crews not to work on the same shifts
above McLaughlin's men. (Tr. p. 109) The planking
on the staging was not fastened to the brackets (Tr
p. 346)

.

They were laid on metal brackets and nailed
together, but could be moved sidewavs at the convenience
ot the workmen. (Tr. p. 335)

Mr. McCloud, superintendent for the Chicago Bridc>e
& Iron Company tesdfied he "had been told rivets were
dropping in other words, that they were careless up
there, also had seen a rivet drop and start a fire. (Tr

\^r \m '^^^^ "^^"^'"^^^ the men regarding that."

McCIoud did not see that the employees complied
with his requests and objections in reladon to safety
practices. (Tr. p. 337) He left this up to the "pusher"and the men. (Tr. p. 337)

^

In the exercise of due care on the part of the Appel-



lants carrying on construction operation, the Chicago

Bridge & Iron Company could have employed nets to

prevent tools, waste and rivets being dropped by the

employees from falling on the work of the McLaughlin

Construction Company. (Tr. pp. 99-100) Such prac-

tice is used by the structural iron workers on other jobs

in the business and the safety net could have been lo-

cated over this area. (Tr. p. 100) The erection of nets

and various other devices would tend to increase safety.

Usual construction practices require the placing of nets

outside the scaffolding in a situation where there is a

hazardous condition existing to workmen below and

where there is a possibility of falling objects from work-

m.en above. (Tr. p. 107)

It is clear from this evidence that at the time most

of the work was going on it was at a level above level

2128 ; that it was possible that some means of protection

could have been afforded the workmen by nets or ex-

tending the scaffolding out vv^ider at this higher level

above the McLaughlin v/ork. (Tr. p. 108) While a

construction of a net at 2128 v/ould have interfered v/ith

McLaughlin (Tr. p. 55) , there was no riveting being done

on level 2128 on July 16, 1947; riveting was above (Tr.

p. 332), however, five feet above, some type of net could

be provided that would permit an opening to pour con-

crete through and still carpenters could have worked be-

low. (Tr. p. 108) Five feet would be normally enough

room to work on constructing forms. (Tr. p. 108)

Some time prior to the fire, according to appellants,

Chicago Bridge & Iron Company's men were working

seven feet above level 2128. (Tr. 344) Apparently a

net could have been used at level 2135 to 2140 where

Chicago Bridge & Iron Company men were working.

8



(Tnp 331). None was. The scaffolding of ChicagoBndge & Iron Company where men were rfveting at hemne of the fire was above the premises assigned to the

i^x. 4- f^ltfs E.X. 6) They were on levels 2135 and 2140

the Chicago Bridge & Iron Company over level 2128

McLaughhn Construction work. (Tr. p. 123 :Tr p 198)Chicago Bridge & Iron Company men were abouttwenty feet above McLaughlin (Tr. p. 243). Chicago
Bridge & Iron Company had about twenty men working
above McLaughlin on the day of the fire. (Tr. p. 33 1

)

Mr. Nicholson, the Government Engineer, testified on
cross-examination that while an occasional rivet will getaway from the passer, "it is the problem of the firm doing
the rivetmg, to so organize the work in that area at a

TnT- ''T ZT '''''^" P'-ec^^tions of passing rivetson the inside of the tanks, something that way that could
eliminate hot rivets

_

dropping down on other workmen.

orl^r- 1

' rT ""''"'^ '''^ ^°'"^'^g below anotherordmanly for that reason." (Tr. p. 110) It is clearfrom all of the evidence that the work had progressed tosuch a stage on July 16, 1947, that the Chicago Bridge

r"
Company could have installed nets to prevent hot

rivets and other debris from falling upon the McLaugh-hn Construction Company's working space, men, a^nd
materials. The riveting was being done about fourteen

Jut izt^riTi 'ztf
''' ^'^'^^''-'^ -- -

When the work of McLaughlin Construction Companywas resumed m July after the fire, safety nets were
installed and thereafter there was no more troub fTom



rivets dropping on the work below. (Tr. pp. 342-343)

These nets were provided by the Chicago Bridge & Iron

Company and brackets welded on to attach the nets to

by them. The nets were attached to the brackets by

the McLaughlin Construction Company. (Tr. pp.

342-343)

The Chicago Bridge & Iron Company did employ nets

inside of the surge tanks to protect its own employees,

prior to July 16, 1947. (Tr. p. 342)

It was admitted by Mr. McCloud, superintendent for

the Chicago Bridge & Iron Company, that a system of

passing rivets by the use of a pneumatic hose could be

used (and was used in the steel industry) and when such

a system is used there is no danger of dropping rivets.

(Tr. p. 339) Mr. McCloud did lamely excuse the Chi-

cago Bridge & Iron Company's failure to use such a

method by the assertion that "it didn't work out for

them", without further explaining why it didn't work

out for the Chicago Bridge & Iron Company. (Tr. p.

339) The evidence also shows that there had been talk

at the conferences of using barricades to protect the

workmen of McLaughlin Construction Company. Why

such barricades were not used, does not appear. (Tr.

p. 340)

McCloud, superintendent for Chicago Bridge & Iron

Company, said there was nothing different about the

job in question than in others in regard to keeping care-

less men ; that it was not a common thing for as high as

three or four rivets to be dropped in one day by his men.

(Tr. p. 337) It is apparent, however, from the record

that as high as three or more rivets were dropped on

successive days. (Tr. pp. 242-243 ; Tr. p. 254) and no

10



warning was given to the men working below when rivets
were dropped, (Tr. pp. 245-246) denoting a high degree of
carelessness and a callous disregard on the part of the
employees of Chicago Bridge & Iron Company, for the
safety of others. (Tr. pp. 242-245 ; Tr. p. 254) It was
stipulated parties well knew the condition was haz-
ardous. (Tr. p. 261)

The carelessness of Chicago Bridge & Iron Company's
employees is demonstrated by the fact that they piled
up these two pound rivets loose on the platform and not
in a bucket, directly over where the McLaughlin men
were working. (Tr. p. 309; Tr. p. 347) In fact, Mc-
Cloud did not know whether there were buckets to re-
ceive rivets up there or not, on the day of the fire fTr
p. 309) ^

THE FIRE OF JULY 16, 1947, DID RESULT FROMONE OR MORE HOT RIVETS DROPPED ON
APPELLEE'S PROPERTY BY APPELLANT
CHICAGO BRIDGE & IRON COMPANY.
From the evidence above cited and in parts quoted it

is clearly apparent that hot rivets falling upon the forms
timbers and material of appellee from the job of the Chi-
cago Bridge & Iron Company would, Ind did, start
fires. Further citation is unnecessary. These facts are
practically confessed. (Tr. p. 151 ; Tr. p. 153)

On July 16, 1947, McLaughlin Construction Com-
pany employees ceased work at 4:30 P. M. and left the
job. (Tr. p. 132) The work was inspected by the wit-
ness, Webb, to see if the forms were ready to pour con-
crete. He inspected the construction of the forms the
cleanliness of them, the cleanliness of the concrete with-

11



in the forms and the surrounding area, and found every-
thing in a very clean condition. The forms had no debris
inside. They had been blown clear. The floor of the
room had been swept. The ceilings had been blown out.

The recesses where beams would be placed had been
blown out. After the forms had been blown out, they
had been covervd with large fire resistant canvas tarps
to prevent dirt and debris falling into them. (Tr pp
133-134-135; Tr. p. 227; Tr. pp. 239-240; tr. p. 161*; tr*

p. 162; tr. p. 163; tr. pp. 164-165; tr. pp. 2Z^-236-2?>1)

When the clean-up work was completed, there were no
rivets in the form room. (Tr. p. 235) The rubbish was
removed from the room "around the corner to 'B' Ex-
hibit 11, four or five feet away from the doorway." (Tr.

pp. 236-238) This pile of rubbish was roughly a foot
high and three feet long. (Tr. p. 236) It was piled in

part of the area utilized by McLaughlin Construction
Company. (Tr. p. 237) In this connection, it is to be
noted that this pile of rubbish did not burn in the fire,

(Tr. p. 248) and no damage had been done in the room
where the scrap was piled. (Tr. p. 248) There were no
oil soaked rags or other similar material in the form
room. (Tr. p. 124; tr. pp, 226-227) There was no elec-

trical equipment or wiring in the form room. (Tr. pp.
126; tr. p. 182 ; tr. p. 205 ; tr. p. 223 ; tr. p 226; tr. p. 229;
tr. p. 237; tr. p. 240). There was only one conduit. (Tr.

pp. 215-216 and the wire in it was not energized. (Tr. p.

217) There was no material around the form room that
would cause spontaneous combustion. (Tr. p. 125) The
fire could not have been started by spontaneous combus-
tion in these areas which were to be concrete beams later,

under the circumstances, with the lining of the forms
oiled and with canvas dropped over them. (Tr. p. 208)

12



The forms were not oiled at level 2111. They weremade and oiled below on the ground and hoisted up and
installed. (Tr. p. 240)

The Chicago Bridge & Iron Company crew stopped
nvetmg between 7:45 and 8:00 P. M. on the day of the
lire. Ihe fire was discovered around 8:15 P M or a
httle after. (Tr. p. 263) When the fire was discovered
It was flaming pretty high. (Tr. p. 263) There is no
evidence as to how long the fire had been smoldering or
burning before it was found.

We have referred frequently to the "Form room "

% this we mean the forms on the porch of the power-
house which had been erected by the McLaughlin Con-
struction Company for the purpose of pouring concrete
to complete a wall of a room which would form a part
ot the powerhouse when completed. A complete de-
scription of the installation may be found between pages
1 1 5 to 120 inclusive of the Transcript.

This was a three sided room built on the powerhouse
the concrete wall of the power house already erected con-
stituting the fourth side. The length of the room was
appraximately 44 feet, the width of the room, approxi-
mately 16 feet, 9 inches, reducing to approximately 8
feet m width at each end for a distance of some 3 feet
with an over all height of approximately some 17 feet
This room, when completed, would have a small entranc^
at each end leading to corridors and porch portions of
the powerhouse. The room, consisting of forms for
pouring concrete was roughly a three sided box with
double wal s consisting of timbers, planking, form board
and oiled plywood

; these walls were supported by appro-
priate timbers and planking with spaces between the

13



oiled plywood and form board, the spaces where the

concrete would be poured. Over the top of this room

were extended many beams, caps, etc. to support the

ceiUng of this room, which when cement was poured

thereon, would constitute a cement floor above. The

floor of this room was approximately at 2111, and the

roof or top a little below level 2128. Across the top of

the room were depressions in the floor or ceiling referred

to as recesses which ultimately, when filled with concrete,

and upon removal of the forms, would constitute con-

crete reinforced beams to support the roof of the room

in question, being the floor of the space above. These

recesses were lined with oiled plyboard restmg on caps

and held in place with timbers on the sides, and the roof

of the room consisted of plyboard resting on caps. The

forms and timbers and planks supporting the forms and

posts, caps, footings and so forth within the room to

support the roof constituted a very large amount of m-

flamable material.

When the forms had been completed on the 16th day

of July, 1947, a number of fire resistant canvas tarps

had been spread over the top which hung down loosely

around the sides, but did not wholly seal the top but let

some little air in, though there would be no material

circulation of air.

Exhibit 13 shows the general construction of the roof

and its supports; commencing at the floor and pro-

ceeding upward, we have first sills upon which were

placed wedges to adjust the height of the roof above. Then

in turn, came posts marked "B" on Exhibit 13 ;
then caps

resting upon the posts which are marked "F" on Exhibit

13 ; then in turn joist which would support the plywood

floor of the space above which are in turn marked "C"

;

14



then the plywood floor on top of the joist. Recesses
were provided to receive concrete which when hardened
would constitute beams to support the ceiling or floor
above, marked '^H" on Exhibit 13, and over all was
stretched the tarpaulin frequently mentioned in the
evidence.

^

It is apparent, and the testimony discloses, that hot
rivets falling from above would first have to burn through
the fire resistant canvas, then through a layer of plywood.
If there were no cap or joist immediately beneath the
plywood, the rivet would then drop to the floow below,
either upon a sill or upon the bare concrete. If the rivet
dropped immediately over a cap, it would have to burn
through the cap. Rivets were heated to a degree of heat
from 1950 degrees to 2000 degrees (Tr. p. 307).

A rivet falling on the fire resistant canvas would
not be likely to blaze or flame. (Tr. 202) Upon fall-
ing on the plywood after passing through the canvas, it

might cause a temporary flame, then burn through the
plywood and fall below. (Tr. p. 348) It might burn
through the plywood or in some cases it might not. (Tr.
p. 348) Or the hot rivet upon falling upon a board might
just smoke and smolder. (Tr. p. 243)

In fact in experiments made by Mr. McCloud after
the flame died out the board smoldered for a time fTr
p. 348)

'

^ •

Mr. McCloud, superintendent of the Chicago Bridge
& Iron Company, upon cross-examination, admitted
that: "In burning through combustible material, such
as plywood, it chars the edges, flashes into flame, and
you immediately have the high heat, which is higher than
the heat of the substance being burned, so it chars your

IS



edges If it went on through, it might or might not

smolder." (Tr. pp. 350-351) Mr. Webb, foreman for

the McLaughUn Construction Company, testified that,

from his experience, as to rivets starting fire, they might

smolder for a very long period of time before they burst

into flame. (Tr. pp. 200-201)

In passing, it might be pertinent to point out that the

rivets in question averaged about 4 inches in length,

were about V/s inch in diameter and each weighed ap-

proximately 2 pounds. (Tr. p. 157)

The witness, R. L. Anderson, office manager for the

McLaughlin Construction Company, in July 1947, tes-

tified at length as to the removal of debris from the room

in which the fire occurred, when the debris was removed,

at the direction of the Army engineers on July 27,

1947. His testimony may be found at pages 219 to 224

in the Transcript and details minutely the manner in

which the debris was removed and the finding of various

rivets, particularly rivets lettered "F" and "G" com-

prising a part of plaintiff's Exhibit 16-A, B, C, D, E, I"

and G. (Tr. p. 140) The removal of the debris was by

a crew under the charge of the witness Webb.( Tr.^ p.

220) This debris consisted of heavy charred material,

and ash ranging in size from an egg to small particles.

It was pretty well compacted after the charred scaffold

planks had been moved. In order to remove these planks

workmen had to tramp around over the ashes and small

particles. The charred material was about a foot deep.

The witness took notes as the work progressed, of the

rivets and where they were found, which notes were

transcribed later in a typewritten form the following day.

In removing the debris, they started working from the
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entry way to the porch and worked into the room, using
shovels and forks. The charred material had been
tramped upon and wetted down, which facilitated the
compaction of the same. Rivet "F", plaintiff's Exhibit
16 was found about eleven (11) feet from the South
wall of the room and about eight (8) feet from the power-
house wall, by Sig Mahlum; the rivet lettered "G" Ex
hibit 16, was found about five (5) feet south of the main
powerhouse wall, near the passage way and about three
(3) feet out from the wall. Both of these rivets were
found on the concrete. Ash and charcoal was the only
thmg over the rivets on the floor. (Tr. p. 174) 4bove
each of these rivets there was approximately a foot of
debris. No electrical wiring was found in "the debris
(Tr. pp. 220-224) Mr. Webb testified substantially
the same as Mr. Anderson, as to the finding of the
rivets. In describing the removal of the charcoal
and ash, he testified

: "The workmen started at the edge
of the bum and cleaned it off a fraction of an inch at a
time to be very careful if they would find a rivet thev
wouldn't disturb it." (Tr. p. 173) And, he testified it was
very apparent to him that the two rivets lettered "F"
and "G", plaintiff's Exhibit 16, had reached the floor
before debris had fallen on top of them. (Tr. p 140)
The other rivets, not including Exhibits 16 "F" and "G"
were found in the debris as they dug through it and be-
fore tne floor level. (Tr. p. 141) He testified that in
his opmion Exhibit 16 "F" had been heated in a forge
( Ir. pp 142-143) He was present when pictures were
taKen of the rivets and took some of the pictures him-
self. He idenified plaintiff's Exhibit 17 as a picture
which he took and had developed, which was taken
when the rivet was uncovered. Plaintiff's Exhibits 18
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18A, 19, 19A, 20 and 20A are photographs and enlarge-

ments thereof of rivets and the places where the rivets

were found. Exhibits 17 to 20 and 17A to 20A refer to

rivets "F" and "G" which were pointed out by the wit-

ness (Tr. pp. 146-147) The witness pointed out spall-

ing on the concrete floor and explained that this was

caused by the action of heat and that the heat had been

so intense as to cause the concrete to heat and spall.

(Tr. p. 145)

The rivets in plaintiff's Exhibit 16, with the exception

of "F" and "G", had fallen after the fire had occurred.

When a rivet was found care was taken not to move it,

until it had been uncovered and a picture taken of it.

(Tr p 227) (Tr. p. 196) It was stipulated by the appel-

lants that the rivets "F" and "G", as indicated on the

Exhibit, which was 15, were found under the circum-

stances detailed by the witnesses Webb and Anderson.

(Tr. p. 227)

The witness McCloud testified loose rivets were piled

on the staging where the Chicago Bridge & Iron Com-

pany men worked. (Tr. p. 309) That these rivets were

just stacked up like cordwood. (Tr. p. 336) There

were about eight or nine of them. He did not count

them. (Tr. p. 336)

It also appears from the evidence that the fire caused

more damage near the top of the forms than below. (See

Plaintiff's Exhibit 6) Mr. McCloud, the superintendent

of the Chicago Bridge & Iron Company, testified they

furnished buckets for rejects. (Tr. p. 308) But he

didn't know whether there were buckets up there or not.

(Tr. p. 308)
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FEGLES CONSTRUCTION COMPANY, LIMITED
AS PRIME CONTRACTOR, WAS LIABLE FORTHE NEGLIGENCE OF CHICAGO BRIDGE &
IRON COMPANY, SUB-CONTRACTOR

^

Paragraphs I, IV, V, and that portion of Paragraph
VI of appellee's Complaint in relation to the Prime Con-
tract of the appellant, Fegles Construction Company,
Limited, a corporation, and the sub-contract by it let
to the Chicago Bridge & Iron Company, are admitted
in the Answers of the said two appellants. The contract
between the United States and appellee, McLaughlin
Construction Company, was admitted in evidence as
Exhibit Number 1, (Tr. p. 73) and it was agreed by
counsel m open Court and stipulated between the parties
that Article 8 of appellee's Exhibit 1, appearing on page
4, is a standard clause and was a standard clause on the
Government contracts at the Fort Peck Dam and ap-
peared in the prime contract of Fegles Construction
Company, Limited. Also that the same was true of
Article 10 appearing on the same page; that the same
is true of Article 13 on page 5 of said Exhibit and of
paragraph GC-7, sub-title contractors appearing on page
numbered II-3.

Article 8 above referred to reads as follows

:

"Article 8. Superintendence by Contractor —The
Contractor shall give his personal superintendence
to the work or have a competent foreman or super-
intendent, satisfactory to the Contracting Officer
on the work at all times during progress, with au-
thority to act for him."

Article 10 reads as follows:

'^rticle 10. Permits and responsibility for work
Ihe contractor shall obtain all required licenses'
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and permits. He shall be responsible for all dam-

ages to persons that occur as a result of his tault

or negligence in connection with the prosecution ot

the work. Except for "Government property ,
as

defined in Article 27 (Liability for Government-

owned Property), the responsibility for which is

as stated in said Article, the contractor shall be

responsible for all loss or destruction of, or damage

to property that occurs as a result of his fault or

negligence in connection with the prosecution ot

the work, and shall be responsible for all materials

delivered and work performed until completion and

final acceptance. Upon completion of the contract

the work shall be delivered complete and un-

damaged."

Article 13 reads as follows:

"Article 13. Other contracts:—The Government

may award other contracts for additional work, and

the Contractor shall fully cooperate with such other

Contractors and carefully fit his own work to that

provided under other contracts as may be directed

by the Contracting Officer. The Contractor shall

not commit or permit any act which ivtll interfere

with the perjormance of work by any other Contrac-

tor." (accent ours)

Paragraph GC-7, Page II-3, reads as follows

:

"GC-7 SUBCONTRACTORS. The Contractor

shall within ten (10) days, or within such time as

determined by the Contracting Officer, after the

date of this contract, notify the Contracting Otticer

in writing of the names of all subcontractors pro-

posed for the work, the extent of the work to be done

by each, and the general terms and conditions ot

each proposed subcontract. If, for sufficient rea-

son, at any time during the progress of the work,

the Contracting officer determines that any sub-
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contractor is incompetent or undesirable, he will
notify the Contractor accordingly and immediate
steps will be taken for cancellation of such subcon-
tract. Subletting by subcontractors shall be subject
to the same regulations. Nothing contained in this
contract shal create any contractural relation be-tween any sub-contractor and the Government."

In July, at the time of the fire, Fegles Construction
Company, Limited, was doing part of the work on the
surge tower proper, as distinguished from the surge tank
(
1

r. p. 80) At the time of the fire the surge tank proper
was being installed by Chicago Bridge & Iron Company
as sub-contractor of Fegles Construction Company
Limited (Tr. p. 81) however, the government looked to
l-egles Construction Company, Limited, for full super-
vision of the work of that portion of the contract sublet
to Chicago Bridge & Iron Company. (Tr. pp. 86-87)
The government looked to the Fegles Construction Com-
pany, Limited, to see that the contract was performed
in a safe manner. (Tr. pp. 86-87) In connection with
the work done under the prime contract, the Fegles Con-
struction Company, Limited, had a superintendent in
charge continuously where the work was being done.
(Tr. p. 87) That from sometime prior to the fire Fegles
Construction Company, Limited, and Chicago Bridge
& Iron Company, called Mr. Nicholson's attention to the
dangerous condition that existed with the McLaughlin
Construction Company working below them. The gov-
ernment, through Mr. Nicholson, had numerous con-
ferences trying to settle the conflicts. There were some
letters written and Chicago Bridge & Iron Company
through Fegles Construction Company, Limited, asked
permission not to commence work on May 1st, in ac-
cordance with the terms of the contract. (Tr. p. 112).
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WAS THE APPELLEE, McLAUGHLIN CON-

STRUCTION COMPANY, GUILTY OF CON-

TRIBUTORY NEGLIGENCE AS ALLEGED IN

THE AFFIRMATIVE DEFENSES OF THE TWO
APPELLANTS OR AT ALL, SO AS TO BE

BARRED FROM RECOVERY?

Primarily, it is the contention of appellee, that under

the circumstances, the defense of contributory negligence

is not applicable, inasmuch as it is a rule of personal con-

duct and not of conduct and relauon to ones property.

In the second place, it is the contention of appellee there

is absolutely no evidence in this case under any theory,

which would support the defense of contributory negli-

gence if the rule of contributory negligence applied, and

that defense was available to the appellants, or either

thereof.

At the time of the fire portions of levels 2111 and

2128 occupied by McLaughUn Construction Company

were in the exclusive possession of McLaughlin Con-

struction Company, subject only to the right of inspec-

tion and supervision by officers and employees of the

government. (Tr. p. 79)

Mr Nicholson testified: "There were certain work-

ing areas surrounding the powerhouse which had been

assigned to McLaughUn by the corps of engineers. 1 here

were additional areas that had been assigned to them

for construction purposes and the area which you re-

ferred to on the porch of the powerhouse, the 2111 to the

2128 level, was a construction area assigned to McLaug-

lin Construction Company for placing concrete. ( 1
r.

p. 79)

As to that particular area, they had exclusive right
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of possession, subject to the right of the officers of the
government of the United States for inspection (Tr
pp. 79-80 and Tr. pp. 87 and 88) Mr. Nicholson testi-
fied that the boundaries of the area which the McLaugh-
hn Construction Company had been given exclusive
possession of, were "The Porch area you refer to was,-
on exact dimensions, I don't recall—possibly 40 by'lS
feet inside, on the upstream pordon of the powerhouse
and was. Oh, you might say, sort of detached from the
main portion of the power house. That was built on
later from the ground level up and keyed and doweled
into the main porrion of the power house. It does not
support the surge tanks. It is a building feature of the
powerhouse, so, when you refer to the porch area, that
js the area I consider the porch area." That is the por-
lon Mr. Nicholson was speaking of when he said the
McLaughlin Construction Company had exclusive pos-
session and rights. (Tr. p. 88)

Mr. Nicholson further tesrified "I don't believe there
was a conflict there between the scaffolding necessary for
the surge tank and the McLaughlin form floor " fTr
p. 90) ^

'•

Mr. Nicholson further testified, "There was passage-
ways there. However, when jurisdiction was given to
one contractor in an area, it was the understanding of
the other contractors at least, that if occasion of tres-
pass was necessary through that area, it should be very
limited, and that they shouldn't use those areas as traffic-
ways unless necessary, and that should be under the
terms of the contract, to not conflict with the contractor
who had so-called exclusive jurisdiction in that area."

Mr. Nicholson also testified, that as to the particular
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premises where the surge tank was being constructed, the

contractor there would have, subject to his inspection,

exclusive use of those particular premises, the same as

McLaughlin Construction Company would have as to its

premises. (Tr. p. 85)

It was not only proven that the erection and construc-

tion of the surge towers and tanks was a hazardous un-

dertaking, (Tr. p. 313) testimony of the appellant's wit-

ness, McCloud, (Tr. p. 341) but it was stipulated in open

court by counsel for the appellants. (Tr. p. 153) It

was conceded by attorneys for the appellants that rivets

necessarily would fall. (Tr. p. 318) The following

colloquy will serve without further citation, to establish

full knowledge of the hazardous business being carried

on by the appellants.

COURT: "Of course, what you are talking about

here, it was dangerous to people working below. There

is no question of anyone being injured here."

MR. ERICKSON : "It was also dangerous to prop-

erty and he understood that, too."

COURT: "He understood that, of course, too, that

there may also be a fire hazard, but what he was con-

scious of, the defendants were conscious of, too; and his

responsibility and the responsibility of the defendants is

a little different, too."

MR ERICKSON : "I believe the record is abundant

to 'show that both parties were very much aware and

knew of the dangerous conditions."

COURT: "And that this is a hazardous occupation

of tossing red hot rivets around."

MR. ERICKSON : "And the degree of duty on each

24



one IS contingent upon the knowledge they had. I want
to be sure the record is clear that the plaintiff is aware
as well as the defendants, of all the dangerous circum-
stances." (Tr. pp. 261-262)

IRRESPECTIVE OF THE LEGAL PROPOSI

J^^rH^J^^^^
CONTRIBUTORY NEGLIGENCE

IS NOT A MATTER OF DEFENSE IN THIS
CASE, THE EVIDENCE WHOLLY FAILS TOSHOW NEGLIGENCE ON THE PART OFAPPELLEE, McLaughlin construction
COMPANY, AND FURTHER THAT THE FIRFWHICH DID OCCUR, DID NOT OCCUR BYREASON OF IT COMMITTING OR OMITTINGAN ACT IN VIOLATION OF ANY DUTY INTHE PREMISES.

^
The defense of contributory negligence set up in the

answers of the respective appellants, being substantially
the same, alleged that the fire of July 16, 1947 and
damage to appellee resulting therefrom, if any, were
occasioned solely by the carelessness and negligence of
appellee m that appellee and its respective agents, serv-
ants and employees, well knowing that the oiled forms
timbers and other materials installed by appellee in the
location described in the complaint, were highly inflam-
mable and combusrible, did not, at and preceding the
time of said fire, exercise reasonable care and caurion to
prevent the same; in that (I) appellee negligently per-
mitted combustible material and trash, including broken
lumber, dry buHao and other material to accumulate in
and around said forms, timbers and scaffolding- — the
evidence above cited, and quoted in part, cleariy es-
tablishes the work space of appellee was thoroughly
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cleaned out by 4 :30 o'clock P. M. the day of the fire and

the only rubbish which did exist in that vicinity was a

small pile placed out in the corridor which did not burn

(See evidence above cited) (2) That apRcllee installed

and used faulty electrical devises and electrical wiring;

— there is not one word of evidence from which the

court might draw the inference that any electrical ap-

plicances or electrical wiring had been used m and about

the premises where the fire occured on the 16th of July,

1947 or at any other time, and that if there were any

such' electrical fixtures, there is certainly no evidence

that they were faulty, nor that the fire resulted from any

such electrical fixtures or appliances. (3) Ihattne

watchman employed by appellee to patrol said property

and to detect, report and put out fires, was required by

appellee to pile and sort lumber, wet down concrete and

perform many other duties which made it impossible for

said watchman to properly patrol said premises to detect

and report any fires which might occur, and that said

watchman, required by appellee to perform other duties,

did not patrol the premises where said forms, scaffolding

and timbers were located and did not detect said fire

until it was beyond control

.

The evidence clearly shows the watchman was not

hired to patrol the area and to discover fires in other

words, he was not a fire watchman, he was hired pri-

marily to watch against pilferage. His job was after

the employees were gone, to look over the shop buildings,

to see that the locks were locked and to be present there

in case anyone decided they needed a keg of nails or a

truck full of lumber. Mr. Funk, the watchman, worked

sometimes cleaning lumber and sometimes wetting down

concrete floors, if, McLaughlin Construction Company
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was curing concrete. He did not have any particular
duty to watch for fire. (Tr. p. 185)

Mr. Webb did not give the watchman any directions on
the day of the fire to make a trip or regular trips up to
the form area. (Tr. p. 270) The watchman was em-
ployed primarily to prevent pilferage of material and
equipment, gasoline, etc. which was stored in the power-
house area and the area designated for use by the Mc-
Laughlin Construcrion Company, for storage. There
was no material amount of pilferageable equipment on
levels 2128 and 2111. Anyone removing something from
level 2111, would have to take it either over the side of
the building or down through the stairway and passages.
To take it over the side of the building would require the
use of equipment to lower it. (Tr. pp. 203-204) Mr.
Webb testified that he didn't deem it necessary to go to
Mr. McCloud or any other employee of the Chicago
Bridge & Iron Company, at the close of work, July 16,
1947, to caurion them to use every precaurion to pre-
vent fire during the period he was not there. He stated
he did^not deem it necessary, because from his point of
view, "they might drop rivets when our people were
there. Rivetors are naturally concerned with driving
rivets, they have very little concern of us or anyone in
the area

;
but if they knew our workmen were below, they

would probably depend upon us and our workmen to
put out any fires that started from hot rivets, but it was
my natural assumption that they knew we were off shift.
We were not below. I assumed that if thev did drop a
hot rivet, why they might chase it." (Tr. pp. 186-187)
There is absolutely no evidence that any person was in
the form area after the Chicago Bridge & Iron Com-
pany's employees quit work about 8:00 o'clock on
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the night of July 16, 1947, until the fire. The only man

who had been placed near that area was the watchman,

Cornelius P. Funk;—that he swept from the top of the

stairs near the porch area down; that was his work, to

keep them clean; the stairs in question, according to ap-

pellee's Exhibit 1, on the large blueprint, were about 25

to 30 feet from the form room. (Tr. p. 269) He was

not in the porch area where the fire was that night at

all. (Tr. p. 271)

And finally, it is alleged that appellee generally, did

not exercise reasonable care and caution at and pre-

ceding the time of said fire to prevent the said fire or

control the same. If appellee and its respective agents,'

servants and employees had used reasonable care and

caution said fire would not have occurred.

There is no evidence to support this claim, and the

burden of proof is on the appellants to establish con-

tributory negligence; there is no such evidence to cite in

connection with this allegation.

SUMMARY OF ARGUMENT

I Contrary to statement of Appellants the findings

of fact, made by the court, in some measure involve the

credibility of witnesses, and further involve the court s

exercise of its sound discretion in the matter of drawing

deductions, directed by law, from the failure of the ap-

pellants to produce at the trial, a great number of wit-

nesses, employees of the Chicago Bridge & Iron Com-

pany, who were in the position, if their testimony was

not unfavorable to appellants, to disprove the very facts

and circumstances appellees evidence clearly proved,

giving rise to the inferences that the fire was caused by

negligence of appellants as charged, such witnesses were
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not called nor was their absence in any way explained
or justified. It was the function and duty of the trial
court not only to determine the credibility of witnesses
testifying but to consider presumptions and inferences
arising from all of the facts and circumstances in the
case including the presumption against appellants aris-
ing from their failure to produce evidence readily avail-
able to them if favorable.

II. Cause of fire was not conjectural; a stronger case
of circumstantial evidence would be difficult to find.

The fire could have smoldered less than one-half
of one hour. Evidence, believed by the court, and which
the court had the right to believe, established the fire
was discovered at 8:15 P. M. or shortly thereafter, only
fifteen minutes after the Chicago Bridge & Iron Com-
pany employees left the premises. (Tr. p. 269)

Further, the court had the right to take judicial
notice, as it did, (Tr. p. 33) of facts of common knowl-
edge of mankind, one of these being that fires may

flTme
^°"'' °' ^^^' ^^"'^ ^^^""'^ breaking into

From the testimony of the witness, J. A. Webb, from
his demeanor on the stand, from his conduct and manner
of answering questions as well as from the courts own
observation of Exhibit 16-F, it was peculiarlv within the
court s discretion to determine, as it did, (Tr p 32) thn
nvet. Plaintiffs Exhibit 16-F, had been heated in "*a
forge.

III. It was the duty of both appellants and of earh
appellant to see that the work carried on by appellant,
Chicago Bridge & Iron Company, was done In a careful
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and prudent manner, taking into consideration the

hazardous and dangerous nature of the work.

IV Evidence regarding fires caused by rivets dropped

prior to the fire in question, was competent for the pur-

pose to which it was confined by the court, viz: for the

purpose of estabUshing "that defendants employed a

method of handling rivets which was dangerous, haz-

ardous and negligem; that a safe method was available

to defendants ; that as a result of the method used many

fires of necessity occurred; that defendants had notice

and knowledge of these facts" (Tr. p. 36)

.

V The work being inherently and intrinsically haz-

ardous and dangerous, the appellant, Fegles Construc-

tion Company, Limited, prime contractor, could not

delegate the duty imposed upon it by its contract with

the government and by law, to see that the work con-

tracted to be performed was done carefully and without

injury to others.

It was the very failure of the prime contractor to

exercise such proper and sufficient control of the sub-

contractor as the circumstances required that rendered

Fegles Construction Company, Limited, liable.

VI The allowances of interest upon the amount of

damages found by the court, was not abuse of discretion

and was fully authorized under the law.

ARGUMENT AND AUTHORITIES

NEGLIGENCE AND CAUSE OF FIRE:

We will discuss the points above enumerated in order

In which order first comes the question of negligence of

the Chicago Bridge & Iron Company in dropping heated
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rivets upon the work-place, forms and materials of ap-
pellee, and second, did the fire in question result from
such negligence.

From the evidence above quoted, it appears that the
practice of dropping red hot rivets upon the area oc-
cupied by appellee's employees and upon their forms,
timbers and material, was so common as to constitute
not only negligence but a most reprehensible course of
conduct amounting to nothing short of wilful and wan-
ton disregard of the safety of the workmen and the
property of appellee.

It appears from the evidence of appellants' lone wit-
ness, McCloud, that a method of handling the rivets
which was perfectly safe, that is, by a pneumatic tube,
was known to appellants, but they did not employ it;
again while possibly a net could not be employed to pro-
tect appellee's workmen and property when the Chi-
cago Bridge & Iron Company riveters were working at
level 2128, it could be employed when they were five (5)
feet higher and at the time of the fire, according to Mr.
McCloud's own testimony, they were riveting at level
"35" (2135) and level ^W (2140), or at least seven (7)
to twelve (12) feet above level 2128, the top of appellee's
forms, and yet no net was used, until after the fire; and
when used, no further trouble occurred; a net was 'used
by appellant, Chicago Bridge & Iron Company, to pro-
tect its own men, (Tr. pp. 340-342), but not to protect
the McLaughlin men and property, (Tr. p. 341) with
possibly one or tv/o exceptions, the Chicago Bridge &
Iron Companv made no efforts to retrieve the hot rivets
which they had carelessly dropped below and which had
started fires, and workmen cared very little regarding
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the others working on the powerhouse. Mr. McCloud,

superintendent of the Chicago Bridge & Iron Company

himself described the dropping of rivets as carelessness

—he should know whether or not his men were careless

when they dropped rivets, he was the only witness on

the job the appellants produced; and he said the drop-

ping of rivets was carelessness. It is pertinent to re-

mark here and to call the Court's attention to the fact

that of all the employees of the Chicago Bridge & Iron

Company who were actually doing the heating, passing,

bucking and riveting on this job, not one was called to

testify that no hot rivets were dropped during the hours

in question or as to any efforts exerted by them to either

prevent the dropping of rivets or to retrieve the rivets

which had been dropped. Nor was any explanation

made by the appellants why such witnesses were not

called.

If these men had been careful in their work and if

they had not negligently showered the workmen and

property below with hot rivets, their testimony would

have been the very best possible evidence in behalf of

the appellants. It was not produced. Instead of such

evidence, we find only the witness McCloud, who was

admittedly not present after 5 :00 o'clock on the day of

the fire, testifying that he told the men to be careful but

did not see that they followed his orders. He says his

men were careless when they dropped rivets. He was

offered as a witness to prove that the work was con-

ducted in a careful manner. His testimony is at best

secondary evidence as to the manner in which the work

was done, because, while he gave instructions, he did not

see that these instructions were followed; he was not

present a great deal of the time and apparently did not
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know what was happening except what "he heard."

The presumption is "That higher evidence would be
adverse from inferior being produced", (Section 93-
1301-7, RCM 1947, and cases there cited.)

Therefore the presumption is, that if the employees of
the Chicago Bridge & Iron Company, who actually did
the work of riveting had been called, their testimony
would have been adverse to the appellants.

Also:

"evidence is to be estimated not only by its own
mtrmsic weight, but also according to the evidence
which it IS m the power of one side to produce, and
ot the other to contradict; and therefore * * *
if weaker and less satisfactory evidence is offered
when It appears that stronger and more satisfactory^
was withm the power of the party, the evidence of-
tered should be viewed with distrust " 93-2001-1
RCM, 1947,
And see Olds v. Von Der Hellen, 263 P. 907.

CAUSE OF FIRE:

That the fire resulted from the heated rivets dropped
by the employees of the Chicago Bridge & Iron Company
is proven by the following facts : Mr. McCloud, super-
mtendent for Chicago Bridge & Iron Company tesrified
in part as follows

:

"Q. You have stated that as an experienced steel
man, and having observed a number of fires started
by rivets, that a rivet dropping on plywood to which
had been applied an oil with paraffin base would
tlash at the point where it would be (334) droDoed
IS that correct.? A. Yes, sir.

'

Q. Did you ever see a rivet placed on plywood with
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a paraffin base, that was oiled with a paraffin base

oil? A. Yes, sir.

Q. When was that?

A. We made some tests, (accent ours)

Q In those tests you made did that flash up and

burn? A. Yes, sir, in each instance.

Q. Did it burn on through?

A. No, sir, not in all cases.

Q. Did you find some go through?

A. In some cases, yes.

Q. When it went out did it leave the plank smol-

dering?

A. No, sir, it left the plank charred.

Q Did you examine, or anybody else in your

presence examine to see whether or not underneath

that char there was live coals ?

A. We did from time to time. I believe there is

a report on this test someplace, (accent ours)

Q Now, is that supposed to be a similar board to

this one? A. We tried to make it similar.

Q. And sometimes it didn't flash up, just smol-

dered?

A. No, in each case it flashed up. (335)

Q And the flash went out in some cases and it

smoldered, didn't it? A. No, sir.

Q. It burned on through?

A There was an immediate flash on all our tests,

even where we had used colder rivets that would be

normally driven, and time was kept on the lengtti

of time that elapsed that it would smolder, (accent

ours)

Q But the thing is, that when the rivet dropped

on to the plywood, the fire went out, so far as flame
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is concerned, that is correct, isn't it, and did in
your experiments, didn't it?

A. Not in each case. There was an immediate
tlashup when the rivet dropped on this.

Q. That's right.

A. Further smoldering for any period of time
wasn t. The record of the test is here some place
(accent ours) ^

Court: Ask him the question again. Just answer
the question.

(Question read back by reporter as follows:
But the thing IS, that when the rivet dropped on

to the plywood, the fire went out, so far as flame is
concerned, that is correct, isn't it, and did in your
experiments, didn't it.?")

^

A. Yes, sir.

Q. Did you make any tests on the form-board?
A. We used plywood that was oiled— (interl
rupted.) [336) ***** ^ ^^^

Q. And that is true of your testimony as to other
objects upon which a rivet might fall, there are someyou have never seen that would be combustible, butyou still say It would cause a flash?
A. Yes, sir. (337)

?'iU^^^
I presume, in your opinion, if it causeda ;iash and passed through the object, the flashmight die down as it did in your experiments theire might go out, and the rivet drop^hrough 'andleave it smoldering, it that true.? *****

A._ I answered the same question before and I

that. The temperature of a rivet is real high andfalling on combusrible material, you would im-mediately get a flame. (338)

Q. That's right.

A. Then the temperature of the rivet loses quite
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rapidly and there is nothing in a rivet to feed a

smoldering fire. You have no fuel m your rivet.

Your rivet is cooled below a stage where it can set

any further fire. In burning through combustible

material, such as plywood, it chars the edges, flashes

into flame, and you immediately have the high heat,

which is higher than the heat of the substance being

burned, so it chars your edges. If it went on

through, it might or might not smolder.

Q. Might or might not? A. That's correct."

(Tr. pp. 347-351)

The witness three times mentioned the tests made and

spoke of time kept on smoldering and examinations for

live coals from time to time: stated "the record on the

test is here someplace", but appellants failed to produce

it. Again the presumption mentioned in Section 93-

1301-7 RCM, 1947, prevails.

(6) "That higher evidence would be adverse from in-

ferior being produced."

Mr. Webb, superintendent for the McLaughlin Con-

struction Company agreed with this testimony and tes-

tified further that such plywood might smolder for a

long period of time. Mr. Webb further testified that

the canvas coverings were of fire resistant or flash proof

canvas and would not flame up while the heated rivets

were buring through. That red hot rivets would start

a fire under the circumstances described, is agreed; that

a fire did start under such circumstances, is beyond

doubt; that no other logical explanation of the fire is

established by the evidence is beyond doubt. The evi-

dence further establishes that the premises where the fire

occurred were immaculately clean when the forms were

covered with canvas at 4:30 o'clock P. M., the day of
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the fire; that rivets which had been heated in a forge
were found beneath all of the debris is a circumstance
establishing that such rivets had reached the floor before
the burning debris fell; that the burned forms and tim-
bers showed a greater degree of burning at the top, where
a rivet would strike in falling, than below. That spon-
taneous combustion would not have occurred.

Plaintiff's Exhibit 4, a photograph taken July 17
1947, after the fire, shows the burned forms, also it shows'
three rooms immediately below the burned forms simi-
lar to the room which was being constructed, which had
been built by appellee and no history of fire, or fires ap-
peared in relation to their construction; not until' red
hot rivets commenced falling from the work above is
there any evidence of a fire.

Not only is the proof of negligence overwhelming, but
the proof that the fire was caused by the heated rivets
IS far more than a preponderance of evidence It
amounts to proof to a moral certainty.

Ztr T,"^'
.'neglect', 'negligence', 'negligent' and

negligently' import a want of such attention to thena ure and consequences of the act or omission as aprudem man ordmarily bestows in acting in his

gr'aph'lT'™ ^^^ ''^^ ^^'^^ ^^-^0^' P--

In relation to their own affairs, the appellants to pro-
tect their own workmen and property did use one of the
safety methods testified to by Mr. McCloud. They did
use a net, but omitted to give this matter the same at-
tention m relation to the duty which they owed to ap-
pellee; not only did they fail to use a net, such as they
used with their own men, but they failed to use a pneu-
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matic rivet passer which would have prevented acci-

dents.

NegUgence is likewise defined as "The doing or omit-

ting to do an act in violation of a legal duty or obhga-

tion
" (See Montana Pacific Digest, Volume 29, Neg-

ligence, Sec. 2. Citing many Montana cases)

The appellants failure to provide means for catching

rivets when dropped was equally as negligent as the act

of dropping the rivets.

"It is said that while respondent niight, perhaps,

have claimed protection as against active negligence

vet that he could not do so as against what is

[ermed passive negligence.. That is, mere ac s of

omission as contradistinguished from acts of com-

mission. We cannot yield assent to the contention

Nor can we conceive any good reason for the sup

posed distinction. Where the law imposes the duty

^of ordinary care, it does not and cannot distinguish

between negligence arising from negative acts of

ommlssion or positive acts of commission The

only question that the law concerns itself with

under^uch circumstances is: Do the acts com-

plained of constitute want of oramary care, and, it

so, was the alleged negligence which is the vyant of

ordinary care the proximate cause of the ^jiiry in

issue? Where the acts complained of are m tact

willful or wanton, they as a general rue are at-

firmative, and as such are actionable m favor o a

bare Ucensee, and, indeed, may be so m fajor of a

trespasser. Palmer v. Railroad, supra. We think

that, where the law fixes want of ordinary care as

the test of liability, it becomes wholly immaterial

whether the warn of ordinary care arises from acts

of omission or from acts of commission. 1 hat is

the law does not inquire whether the negligence

was what is denominated active rather than passive
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—^positive rather than negative."
Gilligan v Denver and Rio Grande Railroad Com-
pany (Utah 1913) 136 Pac. p. 958-961.

This rule would be equally applicable to the failure
of appellants to retrieve rivets which the workmen had
dropped, this would be particularly true in the absence
of appellee's workmen.

"In accordance with the basic principle upon which
the duty to use care is predicated, one knowingly
dealmg with an agency which may cause harm to
others unless care is exercised, must answer for the
results which follow from a negligent failure to
exercise such care. Liability in this situation may
be predicated upon the principle hereinbefore
stated that one must take care so to use his own
property as not to injure others."
38 Am Jr. Pru. Negligence, Sec. 85 p. 743, Citing
Matthews v. St. Louis and San Francisco Railroad
Company 165 U. S. p. 1, 41 L. ed 611, 17 S. Ct. 243.

It was admitted that the work under progress was
hazardous and that the handling of red hot rivets as
described in the testimony was a dangerous operation.

"A higher degree of care is required in dealing with
a dangerous agency than in the ordinary affairs of
ite or business which involves little or no risk The
law exacts of one who puts a force in motion that
he shall control it with a skill and care proportioned
to the danger created and with appliance which
in view of the circumstances, are reasonably safe'
A§ the hazard from the use, or threatened use of
dangerous instrumentalities increases in
ail branches of the law, the responsibility of the
person employing them becomes stricter and in ex-
treme cases, may be the equivalent of insurance of
safety. Accordingly, it is well settled that one who
has in his possession or under his control an in-
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strumentality exceptionally dangerous m character

is bound to take exceptional precautions to prevent

an injury being done thereby. In other words, the

essential requirement of due care under the cir-

cumstances necessarily implies that the care re-

quired to prevent injury to others in usmg a dan-

gerous instrumentality is a great or high degree,

if not the greatest or highest degree, of precaution.

38 Am. Jur. Negligence Sec. 85, P. 743-744.

Also see:

Bourke v. Butte Electric & Power Co. et al.

33 Montana 267, 83 Pac. p. 474.

Where the Supreme Court of Montana says:

'What would be care in handling a force of little

danger might not be care in handling a force of

great danger, and might be negligence m handling

such a force. As the danger increases, so the degree

of care increases, which is required of persons who

are handUng the force. The degree of care required

is porportionate to the danger of the force, and,

where a force of highest danger is handled, a very

high degree of care is required in handhng said

force, to the end that no other person rightfully

minding his own business and not trespassing may

be hurt by the force."

We respectfully submit that the duty of the Chicago

Bridge & Iron Company and Fegles Construction Com-

pany, Limited, to protect the workmen and property of

McLaughlin Construction Company, imposed the exer-

cise of the highest degree of care and here the evidence

is clear that not only was no such care exercised, but

a wilful disregard of the rights and safety of the Mc-

Laughlin Construction Company's employees and the

property of the McLaughlin Construction Company is

exhibited throughout the testimony.

40



Nor IS it a defense available to that appellant, or to
either appellant, that the work done by it was done in
the usual or customary manner, if in fact it was done in
such a way as to endanger the property of another. (To
sanction such a rule would be to sanction the taking of
private property without just compensation) (Com-
ment ours.)

45 Corpus Juris Negligence 1241, 1242 1243
Prosser v. Montana Cent. Ry. Co. 17 Mont. 372,

43 Fac 81.
'

Grand Trunk RR. Co. v. Richardson et al, 91 U S
454 23 L. Ed. 356.

'^^j^^s Pacific RR. Co. v. Behmeyer, 189 U. S. 468,

^°/an%V:^T^°'' ^°^' *^°PP^r ^tc. Mining Co.,
190 Fed. 722, 111 C. C. A. 450.

_

In view of the record, there is no reasonable explana-
tion for the cause of the fire except heated rivets dropped
by the appellants' workmen.

Counsel on cross-examination dwelt on the habits of
workmen smoking and that the watchman smoked but
other than to establish there were no rules against smok-
ing and the employees smoked, there was not one iota of
evidence to the effect that any one particular employee
or any of the employees, did actually smoke on the job
on the day of the fire or in the evening of that day, or
that there was any smoking in proximity to the burned
area at any time, much less to prove pipe ashes had been
dropped or a cigarette thrown away in or near such
area, or that employees who smoked were in fact carele^^s
in this regard, or that any previous fires had occurred
by reason of such a negligent practice.
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It is but the effort to establish an unknown cause,

when there was a known probable cause thousands of

times more potentially able and likely to cause ignition

of inflammable materials.

PROOF BY CIRCUMSTANTIAL EVIDENCE
SUFFICIENT

Circumstantial evidence in this case is ample to es-

tablish the fire in question resulted from hot rivets

dropped by appellants' employees.

The rule in Montana is

—

" 'While negligence may be proved by indirect or

circumstantial evidence, the circumstances, if any

thus proved, must not only tend to prove negligence

and that such negligence was a proximate cause ot

the injury, but they must equally ^tend to exclude

any other reasonable conclusians.'
"

Norton v. Great Northern Ry. Co. 85 Mont. 270,

278, P. 521, 528.

"However, the rule of absolute exclusion, prevailing

in criminal cases, does not apply to civil actions

and it is sufficient to make out a prima facie case it

the plaintiff can show that the injury is more

naturally attributed to the negligence alleged than

to any other cause which the evidence might also

tend to establish.

(Andree v. Anaconda C. Min. Co. 47 Mont. 554

133 P. 1090; Freeman v. Chicago, etc. Ry. Co. 52

Mont 1, 154 P. 912)"

Johnson v. Herring, 89 Mont. 420; 300

P. 535-536.

Where there are not any witnesses to the accident—

"the facts constitutiong negligence may be estab-

lished by circumstantial evidence, if such evidence
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tends more strongly to establish the theory of the
plaintitt than an inconsistent one. Fusselman v
Yellowstone Valley L. & I. Co., 53 Mont. 254, 163

u
^^^'

^^l:"^^^- ^9^^^' ^20; Childers v. Des-
champs, 87 Mont. SOS 290 P. 261."

Harrington v. H. D. Lee Mercantile Co.
97 Mont. 40, ZZ Pac. (2d) IS3 at 559.

The origin of a fire may be established by inferences
drawn from slight circumstantial evidence. Harding
V. Johnson Inc. in which case the Court said:

"In a case such as this where defendant allowed
gasolme to escape into the garage of plaintiff, we
are impressed with the statement of the court in
Standard Oil Co. of New York v. R. L Pitcher Co
If^. ^f^- f^' v/

^°"ows: -It was not necessary
that the plaintiffs show that a static spark was ac-
tually produced; hut it was sufficient if conditions
and circumstances were shown from which the in-
ference could he reasonably drawn that a static
spark was produced * * » » *

Circumstances and conditions having been shown
which if the testimony in regard to them were be-
lieved by the jury, would furnish ground for a rea-
sonable inference that the gasoline vapor was ig-nitedby an electric spark generated ai claimed by
the plaintiffs, it cannot be said that the jury were
forced to base their conclusions upon inferencesdrawn from other inferences, instead of proven
facts. (accent ours)

Harding vs. Johnson Inc. M 7 St
Rep. 172 at 178 P 2d
(Mont. May 1952. Unreported'as'yet)

The above case quotes with approval Pure Oil Co v
Chicago M. & St. P. Ry. Co. where we find the following
language

—

''

43



"The origin of jire has generally been held suffi-

ciently established by inferences drawn from slight

circumstantial evidence." Union Pac. Ry. Co v.

DeBush, 12 Colo. 294, 20 Pac. 752 3 L. R. A. 350,

13 Am. St. Rep. 221 ; Beggs v. C. W. & MR. Co

75 Wis 444 44 N. W. 633 ; Abrams v. Seattle & M.

Ry Co 27 Wash. 507; 68 Pac. 78 and numerous

cases therein cited and reviewed. This is likewise

the effect of the holding in Marron v. Great JNor-

thern Ry. Co., 46 Mont. 593, 129 Pac. 1055. (ac-

cent ours)

Pure Oil Co. V. Chicago M. & St. P. Ry. Co.

56 M. 266, 185 P. 150 at 152.

The general question of proving the starting or the

communicating of a fire by circumstantial evidence is

treated in 65 C. J. S., Negligence, Section 244, page 1099

and the text writer states as follows

:

"In an action to recover damages alleged to have

resulted from defendant's negligence m starting,

feeding, controlling, or communicating a fire, a

preponderance of the evidence is necessary to es-

tablish that defendant originated, caused, or com-

municated the fire. Direct evidence is not es-

sential to establish the origin or cause of the tire,

and the proof may be circumstantial. The law does

not require demonstration, or an absolute certainty,

or proof beyond a reasonable doubt. It is not neces-

sary to exclude every other possible cause, but it is

sufficient to establish by a fair preponderance that

the fire was originated, caused, or communicated by

defendant. If the circumstances proved are incon-

sistent with any theory other than that defendant

or his negligence was responsible for the tire and

there is an absence of evidence tending to point to

any other agency causing it, the jury may be war-

ranted in finding for plaintiff."
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We wish to call the Court's attention that in each
of the cases relied upon by appellants, the court pointed
out that the facts proven, which plaintiff relied upon to
raise an inference of negligence, equally tended to form
a basis of another inference favorable to the defendant-
in other words in each of these cases the evidence pointed
to two reasonable hypotheses, one of negligence and one
inconsistent with negligence.

For further authorities quoted at length see Appendix
f'roof by Circumstantial Evidence."

EVIDENCE OF PRIOR FIRES CAUSED BY HOT
RIVETS DROPPED BY APPELLANT CHI-
CAGO BRIDGE & IRON COMPANY WAS
COMPETENT. '

During the progress of the trial, appellee offered, and
the Court admitted under reserved ruling, evidence of
prior fires caused by rivets dropped by the Chicago
Bridge & Iron Company on previous occasions This
was very emphatically objected to by counsel for ap-
pellant on the theory that it was not competent for any
purpose.

That it was competent for a number of purposes for
which offered, seems clear from the following authority:

"Where the dangerous or safe character of the place
method ox appliance, which is alleged to have
caused the accident or injury, is in issue, evidence
is admissible in a proper case that other similar ac-
cidents or injuries, actual or potential have there-
tofore or at the same time, or thereafter, resulted
at or from such place, method or appliance (ac-
cent ours) ^

45 Corpus Jur. Negligence, Sec. 811, Page 1246
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In an action against the City for injuries claimed to

have been caused by irregularities in a sidewalk tripping

and throwing plaintiff, evidence that other persons had

stumbled at that point was admissible, both as showmg

a dangerous character of the place, and as bearmg on

the question of notice. Pullen v. City of Butte, 45 Mont.

46, 121 Pac. 878.

It is proper, to permit witnesses for plaintiff to testify

as to the slippery condition of a floor and the slipping

and falling of other persons thereon, and on account

thereof, on other days than the day of the accident com-

plained of. None of the instances testified to being too

remote in time and all being late in the same summer.

The question as to remoteness in time being within the

discretion of the trial court. Robinson v. Woolworth

Company, 80 Mont. 431, 260 Pac. 253-259.

The Supreme Court of Montana lays down the rule

that in actions for damages against a Railroad Company

resulting from sparks of fire emitted or scattered by

one of defendants engines, it is competent for plamtitt

to show that about the time when the fire took place

sparks were scattered by an engine or engines of de-

fendent, without identifying such engine to be the one

which occasioned the fire in question :
The Court saying

:

"Evidence of this character is admitted for two

purposes: First, to show the cause of the injury;

second, to show negligence in the construction or

working of the particular engine which caused the

damage."

And the Court further quoted Shearman & Redfield

on Negligence as follows

:

Evidence that sparks and burning coals were fre-
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quently dropped by engines passing on the same
road, upon previous occasions, is relevant and com-
petent to show habitual negligence, and to make it
probable that the plaintiff's injury proceeded from
tne same quarter.

Diamond v. Northern Pac R Co
6 Mont. 580, 587, 13 Pac. ^67.

This seems to be the almost universal rule.

Missoula Trust & Savings Bank v. Northern
Pac. Ry. 76 Mont. 201, 245. P. 949.
Spokane International Ry. Co v U S
12 Fed. 2d. 440.

•
v. u. s.

As it will be seen from the foregoing authorities which
may be multiplied a hundred fold, that in a proper case
similar occurrences before and after the accident may be
shown, as bearing on notice, as bearing on a dangerous
method of doing an act, and bearing upon knowledge of
the defendant and upon a course of negligent conduct
ot the defendant.

We respectfully submit the court did not err in ad-
mitting the evidence in this case relating to prior fires
which was admissible to prove habitual carelessness, the
likely cause of the fire, the hazardous nature of the
undertaking, notice of the Fegles Construction Company
Limited, of the hazardous nature of the work and like-
wise of the manner in which the work was being done for
which, it, the Fegles Construction Company, Limited
as pnme contractor, was responsible.

'

FEGLES CONSTRUCTION COMPANY PRIMF
CONTRACTOR LIABLE
By contract and by law the primary duty to see that

the work done by the Chicago Bridge & Iron Company
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was done in a careful manner and without unduly en-

dangering the property of other contractors on the proj-

ect, rested upon the prime contractor, which contracted

with the Government to perform that specific work m-

volving the use of dangerous instrumentalities in dan-

gerous situations in relation to work of others.

"Generally speaking, where the act which causes the

injury is one which the contractor is employed to

perform, and the injury results from the act of per-

formance, and not from the manner of performance

;

or where the contractor is employed to do an act

unlawful in itself; or where the injury is due to

defective plans or methods pursuant to which the

work is done; or where the work is inherently or

intrinsically dangerous in itself, and will neces-

sarily or probably result in injury to third persons,

unless measures are adopted by which such conse-

quences may be prevented; and in other like cases

—a party will not be permitted to evade responsi-

bility by placing an independent contractor m
charge of the work."

Amann v. City of Tacoma, 16 Pac. 2d. pp. 601,

607 Citing many coses.

"WORK INHERENTLY DANGEROUS.— An

employer is liable for injuries caused by the failure

of an independent contractor to exercise due care

with respect to the performance of work which is

inherently or intrinsically dangerous.

27 Am. Jur. Independent Contractor. Sec. 39,

Page 517.

"The general rule is that an employer is not liable

for the wrongful or negligent acts of an independent

contractor. To this general rule there are well-

recognized exceptions. One exception is where the

work to be done is intrinsically dangerous or haz-

ardous. This exception was pointed out in tshope
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V. City of Billings, 85 Mont. 302, 278 P 826" (ar
cent ours)

'

^

VJ^fwcI-
^^i'^^ieger, 92 Mont. 331 12 Pac.

(2d) 856, 859.

"But the rule that the municipality is not liable for
the negligence or wrongful acts of a contractor inthe execution of the work to be performed 'does notapply where the contract directly requires the -per-

ZT^'T-fu i "" """'^ intrinsically dangerous, how-
ever skillfully pertormed. In such a case the party
authorizing the work is justly regarded as the al
t' "^

^l^,^"^^f/
resulting from it, whether hedoes work himself or lets it out by contract.' U

Dil on on Municipal Corporations, Sth Edition,
Section 1772), 43 C. J. 947."

'

Shope V. City of Billings, 85 M. 302, 278 P. 826.
For further quotations see Appendix, Liability for

iNeghgence of Independent Contractor.

CONTRIBUTORY NEGLIGENCE AS DEFENSENOT AVAILABLE IN THIS CASE
'^''^'^'''^

".
; . it is generally held that the rule which re-

quires one to exercise ordinary care to protect him-
self from the results of the negligence of others is
subjec to the exception that, as a person is en-
titled to use his own premises for any lawful pur-
pose, his failure to protect them from the negligence
of another will not be contributory negligence "

Negligence 45 C. J. 945.

"The rule which requires one to make a reasonable
ettort to protect his person from the known negli-
gence of another is a rule of personal conduct, andm the nature of things cannot be extended to theuse of property. Inasmuch as a person is entitled
to use his own premises for any lawful purpose his
failure to protect it, or at any rate his failure to
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guard it continuously, against the negligence of an-

other, is not contributory negligence. One owns

real estate for the use he may make of it. He is not

bound to use his property in anticipation of a sit-

uation arising which, because of the negligence of

someone else, known to or suspected by him, may

or may not cause him injury. At least, up to the

point where one has become morally certain that

the negligence of another will injure his property,

he may make any proper and customary use of his

property in total disregard of the negligence of that

other, whether such negligence is known to him

or not."

38 Am. Jur. Negligence, Sec. 200, p. 881.

"Counsel for appellant also calls our attention to

a quotation from Cyc, found inthe recent case of

Ranier Heat & P. Co. v. Seattle, 133 Wash. 95

193 Pac 233, as follows: 'The general rule is that

every person has a right to presume that every other

person will perform his duty and obey the law, and,

in the absence of reasonable ground to think other-

wise, it is not negligence to assume that he is not

exposed to danger which can come to him only

from violation of law or duty to such other person.

Hence, failure to anticipate defendant s negligence

does not amount to contributory negligence, even

though he places his property in an exposed or

hazardous position.' 29 Cyc. 516.

The italicized portion of this quotation may be cor-

rect as applied to individual conduct, such as is in-

volved in a personal injury suit. Indeed, the text

shows that subject was under consideration, be-

cause, in connection with the discussion, it is said:

'This rule (to use reasonable effort to avoid dan-

ger) is subject to the exception that, as a person is

entitled to use his own premises for any lawful pur-

pose, his failure to protect it from the negligence^

of another will not be contributory negligence.
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29Cyc. 516." (Accent ours)
North Bend Lumber Company v. City of
Seattle, 199 Pac. 988, 19 ALR 415-420.

".
. . 'The negligence of plaintiff,' says Wharton on

negligence (Section 324), 'to make it a juridical
cause, must be such that by the usual course of
events it would result, unless independent disturb-
ing moral agencies intervene, in the particular in-
jury. It may be negligence in me to cross a railroad
on a level, when, by going a mile around, I could
cross on a bridge. Yet this negligence, in case Iam struck by a train, is not the juridical cause of
the collision if I keep a good lookout when I reach
the road. I may negligently leave my goods in a
warehouse, but this is not the juridical cause of
their destruction, if such destruction comes, not
as a natural and usual result of my negligence butthrough the negligence of another, who sets fi;e tothe warehouse. "

Hollenback v. Dingwell, 16 Mont 335, 40
ra.c. 863.

For further cases see Appendix "Contributory Negli-
gence Not Available as a Defense."

EVIDENCE FAILS TO SHOW CONTRIBUTORY
NEGLIGENCE

_

Defense of contributory negligence is not available
in this case. If it were, however, the evidence fails to
establish such a defense.

There is absolutely no proof of negligent acts on the
part of the appellee and the question resolves into a
claim on the part of the appellants that they owed no
duty to appellee to exercise care in the conduct of their
work and no duty to see that rivets negligently dropped
by them did not burn appellee's property. It seems to
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have been the theory of the Chicago Bridge & Iron Com-

pany that is was incumbent upon the appellee to guard

its property against the appellants' negligence even to

the point of employing a watchman to guard its property

while appellant's workmen were not present. In other

words, it is the appellants' position that if they negli-

gently dropped hot rivets on appellee's work, it was the

duty of appellee to have a watchman there to find the

rivets and extinquish the fires caused by the same.

"The defense of contributory negligence is one

which admits, or which at least presupposes, negh-

gence on the part of the defendant, and the party m
fault thereby seeks to cast upon plaintiff the con-

sequences of his own failure to observe the pre-

cautions which the circumstances of the case de-

Baltimore & Potomac Railroad Co. v. Cuni-

berland 176 U. S. 232, 238 ; 20 S. Ct. 38 ;
44 L.

ed 447.

"The very charge now made by the City, that the

plaintiff was guilty of contributory negligence, pre-

supposes actionable negligence on the City s part.

Birsch v. Citizens' Electric Co 36 Mont. 574, 93

Pac 940; Wastl v. Montana Union Ry. Co., Z4

Mont. 159, 61 Pac. 9."
„ ,,^^ .i^ 1^-7

Nilson V. City of Kalispell, 47 Mont. 416 ;
132

Pac. 1133, 1135.

Were the defense of contributory negligence available

still the law applicable to such defense would apply.

Appellants must prove appellee was negligent and

that such negligence was the proximate cause of the

fire, in this they have totally failed.

The burden of proof was upon the appellants.

"The defense of contributory negligence is a special
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one, to be pleaded and proved by the defend-
3.IltS . . .

Daniels v. Bi-Metallic Con. Ming. Co 56
Mont. 284; 184 Pac. 836, 837.

The rule is :

"Contributory negligence, unless inferred from

^ f k K i?*'""""^' '' ^ "'^"^i" of defense to beestabhshed by a preponderance of the evidence "^™ "' ^^""P'^' 62 Mont. 594; 205 Pac.

rn'^^i^-A^r'^^.^.^^^l;*^""-
Copper & Silver

Co., 33 Mont. 464; 84 Pac. 1116

17 Mom 3^2°''^' ^^"^"""^ ^^- ^°-' ^^ ^^'^^ ^^'

Not only must appellants prove contributory neg-
ligence by preponderance of evidence, but they must
prove that such contributory negligence was the proxi-
mate cause of the fire.

"It is not sufficient that the negligence for which
plamtiff IS responsible contributed to cause theinjury complained of. In order to be contributory
negligence such negligence must be a proximate
cause of the injury. It must be proximate to theinjury in the same sense in which defendant's neg-
igent act or omission must have been proximate
to the injury m order to give a right of action." 45C. J. Negligence Sec. 528 (6) pp. 972, 874.

Daniels v Granite Bi-Metallic Con. Mining
Co.; 56 Mont. 284; 184 Pac. 836-837
Stewart v^ Pittsburg & Mont. Copper Com-
pany; 42 Mont. 200; 111 Pac 723
Neary v. the Northern Pacific Ry Co 41
Mont. 480; 110 Pac. 226.

'

INTEREST PROPERLY ALLOWED APPELLEE
Two sections in the Montana Statutes pertain to the
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recovery of interest in damage actions. They are as

follows

:

Section 17-204, RCM 1947 (8662) which reads:

PERSON ENTITLED TO RECOVER DAM-
AGES MAY RECOVER INTEREST THERE-

ON Every person who is entitled to recover dam-

ages certain, or capable tof being made certam by

calculation, and the right to recover which is vested

in him upon a particular day, is entitled also to

recover interest thereon from that day, except dur-

ing such time as the debtor is prevented by law,

or by the act of the creditor, from paying the debt.

Section 17-205, RCM 1947 (8663) which reads:

IN ACTIONS OTHER THAN CONTRACT. In

an action for the breach of an obligation not aris-

ing from contract, and in every case of oppression,

fraud, or malice, interest may be given, in the dis-

cretion of the jury."

The damages in the present case could be and were

"made certain by calculation", though appellants denied

any liability at all times.

Appellants were not prevented by law nor by the acts

of appellee from paying the debt upon demand, viz^,

commencemem of suit. (See Hefferlin v. Karlman, 29 M.

139-147-148, 74 P. 201.) No demand was necessary to

start the running of interest from the date the payment

should have been made. (Lake and Company y.
Mon-

tana Horse Product Company, 109 M. 434-435, 97 P.

2d 590.)

We do not concede that Section 17-204, RCM 1947,

is intended to apply only in cases arising out o^ either ex-

press or implied contracts ; however Section 17-205 RCM
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1947, is clearly applicable to the present case.

The right to recover interest on damages for the neg-
ligent destruction of property by fire was expressly af-
firmed in the case of Caledonia Insurance Company v.
Northern Pacific Railway Company 32 M 46 48 79
P. 544. '

'

In the case of Burns vs. Eminger 84 M. 397, 410, 276
P. 437, 443; a suit to recover damages for death of a
child, it was held that interest from time of death was
recoverable, the Court saying:

"Defendant first questions the right of the jury to
allow interest on the amount of the award Under
Section 8663, Revised Codes of 1921, the allowance
of interest 'm an action for the breach of an obli-
gation not arising from contract' is in the discretion
of the jury. This permissive statute is applicable
to tort actions (Wright vs. City of Butte, 64M 362

TJs 91? 'P^ <^,fe
^'-

9''l^
Northern Ry. Co., 66 m!

1V8, ^13 f. 610), and where, as here at least, the
damages to be awarded do not include compensa-
tion for mental and physical suffering extending
over an indefinite period after the injury but the
time of the accrual of the right is fixed by death
there is no obstacle, under such a statute as ours'
to the awarding of interest from such date, if the
jury sees fit to do so. Ell v. Northen Pac. Ry Co

I^P°- 'it' !?
^'-

Yo'22' '' L. R. A. 97, 26 Am'
bt. Rep. 621 ; Central Ry. Co. v. Sears, 66 Ga. 499."

In the case of Dewell vs. Northen Pacific Railroad
Company 54 M. 350, 359, 170 P. 753, it was held that
It was within the jury's discretion to allow interest on
as an element of damages in an action for killing of
stock by a railroad.

In the case of Wright vs. City of Butte, 64 M. 362,

55



372-210 P. 78, it was held that In an action for damages

from change of grade of street, the same being an action

for the breach of an obligation, not arising from contract,

it was within the jurys discretion to allow interest on

damages awarded from date of completion of work.

In the case of Phelps et al. vs. Great Northern Ry. Co.

66 M. 198, 220, 213 P. 610, 616; an action to recover

damages resulting from negUgent handling of cattle m
transit it was held, that under Section 8663 (17-205

RCM 1947) interest was recoverable in the discretion

of the jury in addition to other pecuniary damages.

The case of Daly vs. Swift 90 M. 52, 66, 68, 300 P.

265 is cited by appellants as authority over-ruling the

case of Burns vs. Eminger, 84 M. 397-410, 276 P. 437-

443 . However,

First: it is to be noted that our Supreme Court did

not mention that case ; there was no language directly

over-ruling that case.

Second: the court refused to allow interest prior to

judgment because it was believed the jury could not be

clothed with a double discretion first in fixing the

amount of plaintiff's damages and second by then aug-

menting that amount by assessment in the nature of

interest.

In the case of destruction of property by fire, the

damages of plaintiff are not fixed or attempted to be

fixed by the exercise of the Courts discretion, the Court,

having found the defendants guilty of negligent destruc-

tion of plaintiff's property determines the damages by

calculation: it exercises no discretion as to the amount

of damages to be awarded other than to determine in
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dollars and cents the value of the property destroyed and
the cost of replacing it as disclosed by the evidence.

In the Daly-Swift case (90 M. 52-66-68, 300 P. 265)
the Court said:

RPAfioif^
Revised Codes 1921 (Sec. 17-205KLM 1947) provides

: 'In an action for the breach
ot an obligation, not arising from contract, and in
every case of oppression, fraud, or malice, interestmay be given in the discretion of the jury' This
Section warrants an award of interest on damages al-
lowed for the negligent destruction of property"
citing Phelps vs. Great Northen Ry. Co. and other
cases herein quoted.

Interest, when recoverable under statute in tort cases
such as the case at bar, is said to be in the nature of
damages. See Jacobs vs. USA, 290 US 13, 78 L. ed 142,
54 S. Ct. 26 also 15 Am. Jur. damages. Section 170 pp'
586, 587.

^'

Section 17-205 RCM 1947 above, vests, in the jury
trymg the case, and in the Court where the case is tried
by the Court without a jury, discretion in the matter of
awarding damages and interest by way of damages.

However, it is held:

"Generally, in tort actions, when interest is allow-
able at all, its allowance is discretionary with the
jury. However, it has been said that the trend of
modern decisions is to allow it as a matter of ric^ht
in all cases where damages are of a pecuniary char-
acter arid are measureable with reasonable cer-

Y^^^^y. .
15 Am. Jur. damages. Section 170 pp. 586

587 citing cases.
'

"It has been held that if interest is properly an
element of damages in any case, it is so as a matter
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of law Thus, it has been held that whether the

case is such as makes interest an element of dam-

ages is a question for the jury, but whether it is to

be allowed if the facts exist, is a question of law

which should not be submitted to them; and where

all necessary facts upon which interest should be

based or calculated are submitted and found by

the jury, it is within the province of the Court, as

a matter of law, to calculate and enter judgment tor

interest on the amount awarded. 15 Am. Jur.

damages Section 170 p. 587 citing cases.

Let the Court not be misled by our argument and

assume that we mean that the matter should not be sub-

mitted to the jury if the case is tried to the jury, or sub-

mitted to the Court if the case is tried to the Court. We

are giving the above citation to show the general trend

of the law. See Ewing vs. William L. Foley, 115 Tex.

222, 280, S. W., 499, 44 A. L. R. 627, to which case we

invite the Courts attention.

It would seem as a matter of common justice that the

Court, having determined that appellants were negli-

gent and had by such negligence deprived appellee of its

property, the replacement of which cost appellee at least

the amount awarded by the Court, that the appellee

should not only be made whole as to the principal loss

but should, as a matter of right, be awarded interest at

the legal rate upon the principal sum of which it was

deprived, from the time of such deprivation until the

money is restored.

It is hard for us to distinguish any principal of justice

that should discriminate between the taking of property

by conversion or appropriation and the taking of prop-

erty through wrongful and negligent acts—such rule

would deny adequate compensation, and would amount
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to taking of property without just compensation and the
legal interest on the money plaintiff is deprived of, for
the time that it is so deprived of the same, is part of the
property taken.

See Jacobs vs. USA, 290 US. 13, 7^ L. ed. 142, 54 S. Ct.
26 where it was held that—Interest on the amount of
damages caused by the construction of a dam, to lands
which were intermittently flooded in consequence, from
the date of its completion, is a part of the just compensa-
tion recoverable by the land owner.

See also Seaboard Airline RR. Co. vs. US 261 US 299-
67 L. ed. 664-669, 42 S. Ct. 354.

In a most copious foot note to the case of Necedah
Mfg. Corp. vs. Juneau County, 206 Wis. 316, 237 North-
western 277 as reported in 96 A. L. R. p. 4 and at p. 211
of said foot notes we find the following statement in re-
lation to damages for negligent destruction of property
by fire.

"A large majority of the jurisdictions hold interest
allowable as part of the damages in actions for the
negligent injury or destruction of property by fire,
only Colorado, Kansas, and Missouri denying in-
terest in such a case. But in some of the jurisdic-
tions (United States, California, Georgia, Mon-
tana New York, North Carolina, North Dakota
bouth Carolina, South Dakota, and Tennessee)
the allowance of interest lies in the discretion
ot the jury, under the circumstances of the particu-
lar case.^ In a majority of the jurisdictions, when
interest is allowed, it runs from the time of the in-
jury, but m Wisconsin, and in most of the Michigan
cases, interest is allowed only from the time of
the commencement of the action."
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So while beyond doubt it was within the sound dis-

cretion of the Court to grant or withhold interest, it

would appear, as all facts were alleged and proved en-

titling appellee to interest, the great weight of authority

holds that appellee was properly allowed interest as a

part of its damages, and that otherwise such award

would be inadequate.

In the present case there was substantial evidence of

further damage for which the appellee was not compen-

sated because the Court could not distinguish between

the damages which were proved, for which the Court

ordered judgment and further damages which occurred

but upon which the evidence of appellee was not suf-

ficiently clear for the Court to segragate its verious items

from those clearly proven, and upon which items judg-

ment was not allowed.

Appellants cite as authority for denial of interest from

date of fire the case of American Surety Company of

New York v. Cove Irrigation District, 54 F. (2d) 197.

This was a case in quantum meruit and as will be noted

this court decided the case on California authority for

the reason the law had been adopted from California

in which State it was held that interest on the amount

of a claim sued for on quantum meruit was not allowable

until the claim became liquidated by judgment but this

as noted by the court in the absence of contrary Mon-

tana decisions.

In the case at bar there is direct Montana authority

for allowing interest from date of fire. See Caledonia

Insurance Co. vs. Northern Pacific Railway Company

32 M. 46, 48, 79 P. 544.
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The case of Daly v. Swift & Co. (Mont) 300 P 265-
269, is also mentioned in that opinion, but that case
strongly relied on by appellants, is a personal injury
case in which of course damages cannot be determined by
calculation, and as noted above the court did in that
case state: "This section warrants an award of interest
on damages allowed for the negligent destruction of
property." 300 P. 2d. at Page 269.

In the case of Eskestrand v. Wunder et al, 94 Mont
57, 67, 20 P. (2d) 622-625, cited in counsels brief, it
will be noted that the court said

:

"The correct rule is that interest is not allowable
until the exact amount due is ascertained (or ascer-
tainable by mathematical computation) so that pay-
ment or tender could have been made at the proper
time. (Accent ours) 20 P. (2d) at Page 625.

In the present case a distinguishing feature is this : Ap-
pellants at all times have denied and still deny liability.
In such an instance it is indeed a lame excuse to say
they were prevented from tendering the correct amount
because it had not been determined by calculation or by
a decree of the court.

The case of Gilmore v. Mulvihill et al. 109 Mont
601-614, 98 P. (2d) 335-337-341, cited by appellant was
lor breach of an executory contract.

The damages could not be made certain by calcula-
tion under Section 17-204 RCM, 1947, and as the action
sounded in contract, the provisions of Section 17-205
RCM, 1947, are not applicable.
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The case of Galbreath v. Armstrong, 121 Mont. 387,

393, 394, 193 P. (2d) 630, 633, 634, cited by appellants

is based' upon a statutory provision. Sec. 8689, RCM
1935 (Sec. 17-404 RCM 1947) providing damages for

wrongful conversion of personal property as follows:

1 . The value of the property at the time of^its con-

version, with interest from that time

;

2 A fair compensation for the time and money

properly expended in pursuit of the property.

The Statute does not allow interest on the latter

award.

It was held plaintiff was entitled to interest on the

value of the property from date of co^^^'-^'^^^^f^^^^^

on an award of special damages in the amount of $150.00

under sub-division 2 above.

This case is not remotely in point and the "special

damages" upon which interest was not allowed are not

similar to the compensatory damages awarded tor the

destruction of property by fire in the present case.

It follows that under the Montana Statutes interest

was properly awarded from the date of destruction of

the property and no findings further than those made by

the court were required to support such an allowance.

No error appearing in the record, it is respectfully

submitted the judgment of the lower court should stand

affirmed.
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Respectfully submitted this 10th day of June, 19S2.

J. F. EMIGH
47 North Main Street

Butte, Montana

JOHN MERRIOTT KLINE
First National Bank Bldg,

Glasgow, Montana

ATTORNEYS FOR APPELLEE
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Appmhxx
PROOF BY CIRCUMSTANTIAL EVIDENCE
In Missoula Trust & Savings Bank v. Northern Pa-

cific Railroad Company, 245 Pac. 949, 76 Mont 201
a fire burnt a building and a straw stack near the rail-road company's tracks. There was no direct evidence
th.t the railroad train caused the fire. The Court in
76 Mont. 201 at 209 said: 245 Pac. at P. 952

"It is not claimed that there was any direct testi-mony showing that the fire was set out by sparks orcinders that came from the defendant raLay com

FndirectT"''
''"' '^''

^-r
'^""^^ b^ establishedTymdirect or circumstantial evidence, and it is verv

proximity to a railway company's right-of-wav

nTin tl?d '"r^ ''^. passed, with the wind blow-ing in the direction of the burned property and

sTantf ''""V^'
'''' ^''' appears,'su'h Scum-

that the Kr
''"'"' to warrant a jury in findingtnat the tire was started by the enp-in^ /A/To..,.

ro5?% "^,7^^%^/- Co. '46to T93. ^m?::
if, 'o^?i"^^^^

^- Midland Valley R. Co., 113 Kan

P,. 'AV"5^i/,3^^W^?,.^K£«,g»°

nign valley K. Co., 78 N. J. L., 137, 74 Atl. 519.)"
It is interesting to note that in the last above quoted

case, 76 Mont. 201, at Page 211, the Court said:

"In many states, by express statutory enactmentproof of the starting of a fire by a loLmotiv? en-'gine and resulting damage is declared to be primafacie evidence of negligence; but there is no u^h
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statute in this state. In the absence of such a

statute there is much diversity of judicial opinion

as to whether such proof is sufficient^ In the early

case of Diamond v. Northern Pacific R. Co. 6 Mont.

580 13 Pac 367, this court announced that it was.

Although a decision in that case did not require such

a declaration and consequently it was obiter dic-

tum, an examination of the many cases has con-

vinced us that the statement there made is in har-

mony with the weight of authority, the trend ot

modern decision, as well as the better reasoning,

aad we now adopt it as the rule for our decision

and we now adopt it as the rule for our decision m
this case." (Accent ours)

The rule that the cause of a fire may be shown by

circumstantial evidence in fire cases, is well stated in

22 Am. Jur., Fires, Sec. 87, page 653, as follows:

"As a general rule, in actions against railroad com-

panies for injuries to property by communicated

fires, while it is necessary to trace the liability tor

the fire to the defendant and proof of a mere pos-

sibility that the fire was communicated mthe oper-

ation of the road is not sufficient, yet it is not re-

quired that the evidence exclude all possibility ot

another origin or that it be undisputed, it is sut-

ficient if all the facts and circumstances in evidence

fairly warrant the conclusion that the fire did not

originate from some other cause, and the origin ot

a fire has generally been held sufficiently established

by inferences drawn from circumstantial evidence.

Thus, where the proof is that an engine passed near

inflammable material immediately before the dis-

covery of fire and that there is no evidence to ex-

plain its origin, the jury may infer that the tire

originated from sparks from the passing engine.

In Midland Valley R. Co. v. Barton (Old.) 129 P. 2d
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1007, at 1010 in discussing proof of a cause of fire in

railroad cases by circumstantial evidence, said:

"In the case of St. Louis & S. F. R. Co. v. Shannon
250kl. 754, 108 P. 401, 21 Ann. Cas. 1209, we ap-

proved the holding of the Supreme Court of Kansas
in the case of Kansas City Ft. S. & M. R. Co. v.

Perry, 65 Kan. 792, 70 P. 876. The first syllabus

in the Kansas case is as follows

:

*The fact that soon after the passing of an engine a

fire starts near a railway track in an inclosed field

covered at the time with a growth of highly inflam-
mable vegetation, and travels before a high wind in

a direction away from the track, is sufficient to war-
rant a jury in finding that the fire was caused by
the operation of the railroad, without its appearing
that the engine emitted sparks or live cinders or was
put to special exertion, and without further proof
excluding other possible origins.'

There is a marked similarity between the facts in-

volved in the Kansas case and the facts presented
herein.

Other cases in which it has been held that the cir-

cumstantial evidence presented was sufficient to
sustain a finding that a fire originated from a loco-

motive of a railroad train are: St. Louis & S. F. R.
Co. V. Whale, 25 Okl. 852, 108 P. 403 ; Missouri
Pacific R. Co. v. Lamb, 99 Okl. 132, 226 P. 91 ^ St.

Louis & S. F. R. Co. v. Consumers' Light & Power
Co., Ill Okl. 151, 238 P. 434; Schaff v. Coyle, 121
Okl. 228, 249 P. 947. In the last cited case the
court applied the rule that circumstantial evidence
in civil cases in order to be sufficient to sustain a
verdict need not rise to that degree of certainty
which will exclude every reasonable conclusion
other than that arrived at by the jury'' (Accent
ours).
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In the Fifth Decennial Digest, Railroads, key No. 482

(2) is found the following:

"Va. 1939. In an action against a railroad for

damages from fire allegedly caused by sparks from

locomotive, circumstantial evidence that railway

grade near place of fire was steep, that sparks and

cinders had been emitted in the past and fires had

been caused, that engine passed from 20 to 30

minutes before fire was seen, and that engine had

emitted sparks, held to authorize verdict for plain-

tiff. Code 1936, Sec. 3991, 3992—Southern Ry.

Co. V. Barker, 4 S. E. 2d 395, 173 Va. 313."

The general rule is also set out in 51 C. J. Railroads

Sec 1392 through 1399. The rule generally seems to be

summed up at page 1218 of 51 C. J. as follows:

"Within limitations elsewhere considered, where the

identity of the locomotive which set out the fire

causing the injury complained of is not established,

evidence that defendant's locomotives had set out

fires or had emitted sparks or coals capable of set-

ting out fires is admissable:

(1) As tending to show the possibility, and con-

sequent probability, that the fire causing the in-

jury complained of was set out by a locomotive of

defendant, and (2) for the purpose of showing a

negligent habit on the part of defendant in respect

to the construction, equipment, and nianagement

of its locomotives, and therefore as tending to show

negligence in that respect in the particular case

causing the injury."

"In civil cases the rule of criminal law that where

circumstantial evidence is submitted the facts

proved must be such as to preclude every other

hypothesis except the guilt of the accused does not

apply. In a civil case circumstantial evidence need

not exclude every reasonable conclusion other than
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that arrived at by the jury. The rule as to circum-
stantial evidence in a civil case is that a party will
prevail if the preponderance of the evidence is in
his favor.

^
Where two equally plausible conclusions

are deducible from the circumstances, the jury is

left to decide which shall be adopted."

20 Am. Jur., Evidence Sec. 1190, p. 1043.

"2.^ Undisputed credible testimony not inherent-
ly improbable is usually binding on a court or jury,
but evidence is not regarded as undisputed if it is

at variance with the facts and circumstances of the
case or reasonable inferences to be drawn there-
from. A jury may accept circumstantial evidence
on the one side, and reject positive testimony on the
same point on the other side." Syllabus by the
Court.

Ironside v. Ironside (Okla. 1940) 108 P. 2d
157.

. . . "Evidence reasonably tending to prove the es-
sential facts, either directly or indirectly, or by
permissible inference, is sufficient to sustain a
judgment. Braniff v. McPherren, 177 Okl. 292,
58 P. 2d 871. And essential facts may be proved by
circumstantial evidence in which event it is not
necessary that proof rise to a degree of certainty
which will exclude every other reasonable conclu-
sion than the one reached by the jury. Marland
Refining Co. v. Snider, 120 Okl. 116, 251 P. 989.
See also Ramsey Oil Co. v. Dunbar, 172 Okl. 571,
46 P. 2d 535; State Bank of Seneca, Missouri v.
Miller, 171 Okl. 253, 42 P. 2d 834." (Accent ours)

Cities Service Gas Co. v. Eggers (Okla. 1940)
98 P. 2d 1114 at p. 1117.

" The rule of criminal law that where circum-
stantial evidence is relied upon, the facts proved
must be such as to preclude every other hypothesis
but the guilt of the accused, does not apply in civil
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cases. In civil actions every other reasonable con-

clusion need not be excluded; proof of circum-

stances warranting a given inference is sufficient m
such cases. . . .

'
"

Eickhoff V. Beard-Laney (S. Carolina 1942)

141 A. L. R. 1010 at p. 1014.

"The defendant seems to have taken the unwar-

ranted position, however, that plaintiff was bound

to eliminate all possible causes of deceased's fall

and death other than those for which it would be

responsible. We have expressly adopted the rule

that in a civil case circumstantial evidence need not

exclude every reasonable conclusion other than that

arrived at by the jury. Sherman v. Minnesota Mu-

tual Life Insurance Company, 191 Minn. 607, 255

N. W. 113. 'If the circumstantial evidence was

'something more than consistent' with plaintiff's

theory, if it furnished a reasonable basis for the in-

ference by the jury of the ultimate fact that the

alleged negligence was the cause of the injury com-

plained of, it is sufficient proof of the causal con-

nection to sustain a verdict. Plaintiff was not

bound to negative all possible circumstances which

would excuse the defendant! (Italics supplied.)

Mitton V. Cargill Elevator Company, 124 Mmn.

65, 71, 144 N. W. 434, 436; Id., 129 Minn. 449,

152 n! W. 753."

Paine v. Gamble Stores Inc. & O'Brien Mer-

cantile Company (Minn. 1938) 279 N. W. 257

;

116A. L. R. 407atp. 412.

"
(2) The vital issue in the evidence is whether the

ore in controversy was extracted from the common

property, or was obtained from some other source.

The evidence introduced'by the plaintiffs is wholly

circumstantial. Counsel for defendant, conceding

that the law makes no distinction as to probative

value between direct and circumstantial evidence,

insists that when, as in this case, the plaintiff re-
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lies upon evidence of the latter kind alone, he must
estabhsh his claim beyond a reasonable doubt by
proof of circumstances consistent with each other
and at the same time pointing so strongly to its
validity as to exclude every other rational hy-
pothesis, and that plaintiffs' evidence will not bear
this test. The rule invoked by counsel is applicable
to criminal cases, but has no application to civil
cases 1 Greenleaf on Evidence (16th Ed.) 81d

^tr rr/'' ^^' ^"'^^ "^ ^^' defendant must be
established beyond a reasonable doubt; in the latter
the plamtifi will prevail if the preponderance of
the evidence is in his favor. The solution of any
issue m a civil case may rest entirely upon circum-
stantial evidence. Culbertson v. Hill, 87 Mo 553
All that IS required is that the evidence shall pro-
duce moral certainty in an unprejudiced mindKev Codes, Sec 7856. In other words, when it fur-
nishes support for the plaintiffs theory of the caseand thus tends to exclude any other theory it is
sufficient to sustain a verdict or decision. Shaw
cVr f^

^°^^ ^'''" ^°-' ^^ ^ont. 138, 77 Pac
Y/'-fonson V. La France Copper Co., 39 Mont. 50,
101 Pac. 243, 133 Am. St. Rep. 549." (Accent ours)

Gilmore v. Ostronich, 48 M. 305 137 P <!7s
at p. 379.

'
• ^

"(4-6) The rule as to circumstantial evidence in a
civil case is that a party will prevail if the pre-
ponderance of the evidence is in his favor This
court has said

: The solution of any issue in a civil
case may rest entirely upon circumstantial evi-

l!
T'

J
• "^^ ^^^^ '^ required is that the evidence

shall produce moral certainty in an unprejudicedmind.
. . In other words, when it furnishes sut-

tZA' '^'fT^'^rs theory of the case, and thustends to exclude any other theory, it is sufficient to

^^o^-tY"
^ ^^'^''^^ °'" decision.' Gilmore v. Ostronich

48 Mom. 305, 137 P. 378, 379; Shaw v. New Year
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Gold Mines Co., 31 Mont. 138, 77 P. 515 ;
Monson

V La France Copper Co., 39 Mont. 50, 101 P. 243,

1*33 Am. St. Rep. 549. It is our opinion that the

evidence in this case is sufficient to support the

judgment." (Accent ours)
,\ ^^ ^

Exchange State Bank v. Occident Elevator Co.,

95 M. 78, 24 P. 2d 126 at 129.

"Circumstantial evidence is sufficient to prove a

fact if sufficiently strong to produce moral cer-

tainty in an unprejudiced mind a7id tends to ex-

elude other reasonable hypotheses, Gilmore v.

Ostronich, 48 Mont. 305, 137 P. 378; Exchange

State Bank of Glendive v. Occident Elevator Co.,

95 Mont. 78, 24 P. 2d 126, 90 A. L. R. 740." (Ac-

cent ours)

Barcus v. Galbreath, Mont 2U7

P. 2d 557 at p. 559.

FEGLES CONSTRUCTION COMPANY PRIME

CONTRACTOR LIABLE

A person who engages a contractor to do work of

an inherently dangerous character remains subject

to an absolute, nondelegable duty to see that it is

performed with that degree of care which is^PP^o-

priate to the circumstances, or, in other words, that

all reasonable precautions shall be taken during its

performance, to the end that third persons may be

effectually protected against injury. Thus, it has

been held that work cannot be termed inherently or

intrinsically dangerous on the mere ground that it

may possibly produce injury, hut a person who relies

on the theory that the work by which his in]ury was

occasioned was of that quality is not required to

show that the work was of such a character that it

would necessarily produce that injury; it is suf-

ficient for him to prove that the injury was one

which would probably result from the zuork unless

it was performed with due care. Moreover, if work
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IS inherently dangerous, it is not an essential ele-
ment of the employer's liability that the particular
injury is foreseen or authorized; and the question
whether the employer was personally negligent is
clearly immaterial (Accent ours) It has been held
that the employer may be liable although the con-
tractor has agreed to take the necessary precautions
and the mjury is received through his failure to
carry out such agreement." Independent Contrac-
tors, 27 Am. Jur., Section 39, page 517.

DEFENSE OF CONTRIBUTORY NEGLIGENCE
NOT AVAILABLE IN THIS CASE

''One of the first cases in this country dealing with
premises exposed to the negligence of others is Cook
V Camplam Transportation Company, 1 Denio
N. Y., 91, decided in 1845, in which plaintiffs prop-
erty, placed close to a river, was destroyed by a neg-
ligent fire of a steamboat company. The court statedm part:

The property destroyed was in an exposed and
hazardous position, and therefore in more than or-
dinary danger from mere accidental fires. This risk
the plaintiffs assumed, but not the risk of another's
negligence. They were on their own land, and free
to use It m any manner and for any purpose which
was awful ... we must at last, I think come to the
conclusion that, while a person confines himself to
a lawful employment on his own premises, his posi-
tion, however injudicious and imprudent it may be
IS not therefore wrongful; and that his want of due
care or judgment in its selection can never amount
to negligence, so as therebv to deprive him of re-
dress for wrongs done to him by others.'

"... In Holman v. Boston Land & Security Co

\ ^-//P- ?^.^' ^^ P- ^^^' ^21, the defendant
threshed for plaintiff, placing his engine between
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two stacks close to each other; defendant's fire

burned the stacks. He contended that the closeness

of the stacks was dangerous and that plaintiff was

guilty of contributory negligence. The Court, m
using language, which, with a necessary change,

would be quite appropriate in the case at bar, said:

'He undertook the job of threshing, knowing how

the stacks were situated, and was bound to conduct

the work with reference to their existing situation.

As he engaged to operate on them as they were,

and not as in his opinion they should have been,

their position with reference to each other did not

constitute contributory negligence on the part of

the plaintiffs and was no excuse for negligence on

the part of the defendant.'

In George v. Odenthal, 58 N. D. 209, 225 N. W. 323,

325, the defendant's fire, when threshing, escaped,

burning plaintiff's buildings covered with straw.

The court said:

The defendant further insists that the plaintiff was

guilty of contributory negligence, in that it ap-

pears that the granaries belonging to him, which

were destroyed in the fire, together with their con-

tents, were covered with straw. When the plaintiff

threshed, the straw from the separator apparently

was blown on and around these granaries. De-

fendant's contention is that, if this straw had not

been thus blown onto the buildings, they would not

have burned; that therefore the plaintiff was guilty

of negligence in this respect. It seems to us that

there can be no possible merit to this contention.

The defendant had the right, if he saw fit, to cover

his buildings with straw, and to assume that no one

would be so negligent with respect to fire as to cause

the straw stacks or anything that they might cover,

to be burned.'
"

r^-^ o t^

I T Mayou Mfg. Co. v. Consumers Oil & Re-

fining Co. (Wyo. 1944) 146 P. 2d 738, 748.
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"The questions certified present two facts— (1) The
neghgence of the railroad was the immediate cause
of the destruction of the property. (2) The prop-
erty was placed by its owner near the right of way
of the railroad, but on the owner's own land. The
query is made in the first two questions whether
the latter fact constituted evidence of negligence of
the owner to be submitted to the jury. It will be
observed, the use of the land was of itself a proper
use—It did not interfere with nor embarass the
rightful operation of the railroad. It is manifest,
therefore, the questions certified, including the third
question, are but phases of the broader one, whether
one IS limited in the use of one's property by its
proximity to a railroad; or, to limit the proposition
to the case under review, whether one is subject in
its use to the careless as well as to the careful opera-
tion of the road. We might not doubt that an im-
mediate answer in the negative should be given if
it were not for the hesitation of the Circuit Court of
Appeals evinced by its questions, and the decisions
of some courts in the affirmative. That one's use
ot his property may be subject to the servitude of
the wrongful use by another of his property seems
an anomaly. It upsets the presumptions of the law
and takes from him the assumption and the freedom
which comes from the assumption, that the other
will obey the law, not violate it. It casts upon him
the duty of not only using his own property so as
not to injure another, but so to use his own property
that It may not be injured by the wrongs of anothernow far can this subjection be carried.? Or, confining
the question to railroads, what limits shall be putupon their immunity from the result of their wrong-
ful operation.? In the case at bar, the prop-
perty destroyed is described as inflamable, but
there are degrees of that quality; and how wrongful
must be the operation. In this case, large quamities
ot sparks and 'live cinders' were emitted from th-le
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passing-engine. Houses may be said to be inflam-

mable, and may be, as they have been, set on tire

by soarks and cinders from defective or carelessly

handled locomotives. Are they to be subject as well

as stacks of flax straw, to such lawless operation?

And is the use of farms also, the cultivation oi which

the building of the railroad has preceded .?^
Or is

that a use which the railroad must have anticipated

and to which it hence owes a duty, which it does not

owe to other uses.? And why.? The question is

especially pertinent and immediately shows the

rights of one man in the use of his property cannot

be limited by the wrongs of another. The doctrine

of contributory neghgence is entirely out of place.

Depart from the simple requirement of the law, that

every one must use his property so as not to injure

others, and you pass to refinements and confusing

considerations. There is no embarrassment m the

principle even to the operation of a railroad. Such

operation is a legitimate use of property; other

property in its vicinity may suffer inconveniences

and be subject to risks by it, but a risk from wrong-

ful operation is not one of them.

The legal conception of property is of rights. When

you attempt to limit them by wrongs, you venture a

solecism. If you declare a right is subject to a

wrong you confound the meaning of both. It ^/^it-

ficult'to deal with the opposing contention. There

are some principles that have axiomatic character.

The tangibility of property is in its uses and the

uses by one owner of his property may be hmited by

the wrongful use of another owner of his, is a con-

tradiction. But let us pass from principle to au-

thority.

Grand Trunk Railroad Company v. Richardson, 91

U S 454, was an action for damages for the destruc-

tion of a sawmill, lumber shed and other buildings

and manufactured lumber, by fire comm.unicated by
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a locomotive engine of a railroad. Some of the
buildings were erected in part on the company's
land near its tract, and the railroad company re-

quested the court to charge the jury that the erec-
tion of the buildings or the storing of lumber so
near the company's track, as evidence showed, was
an improvident or careless act, and that if such lo-

cation contributed in any degree to the loss which
ensued, then the plaintiffs could not recover, even
though the fire was communicated by the railroad
company's locomotive. The court refused the re-

quest and its action was sustained. Mr. Justice
Strong, speaking for the court, said, 'Such a loca-
tion, if there was a license for it (it not then being
a trespass), was a lawful use of its property by the
plaintiffs ; and they did not lose their right to com-
pensation for their loss occasion by the negligence of
the defendant. (Cook v. Champlain Transp. Co.,
1 Den. 91 ; Fero v. Railroad, 22 N. Y., 215.'

In Cincinnati R. R. Co. v. South Fork Coal Co.
139 Fed Rep 528, 530, there was the destruction
of lumber placed on the railroad's right of way by
permission of the railroad. It was destroyed by
fire occurring through the negligent operation of
the railroad's trains. Contributory negligence was
urged against the right of recovery. The court (Cir-
cuit Court of Appeals for the Sixth Circuit), com-
menting on the cases cited by the railroad said : 'But
insofar as the opinions go upon the theory that a
plaintiff must lose his right of compensation for the
negligent destruction of his own property situated
upon his own premises because he had exposed it

to dangers which could come to it only through
the negligence of the railroad company, they do not
m.eet our approval.'

After citing cases, the court continued, The rights
of persons to the use and enjoyment of their own
property are held upon no such tenure as this. The
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principle would forbid the use of property for many

purposes if in such proximity to a railroad tract as

to expose it to dangers attributable to the negligent

management of its business.' Other cases might be

adduced. They are cited in Thompson on Negli-

gence Sec. 2314, and Shearman and Redfield on

Negligence, Sec. 680, for the principle that an owner

of property is not limited in the uses of his property

by its proximity to a railroad, or subject to

other risks than those which come from the

careful operation of the road or unavoidable ac-

cident.

The first and second questions we answer in the

negative, and the third question in the affirmative.

LeRoy Fibre Co. v. Chi. Mil. & St. P. Ry, 232

U. S. 340; 348.

In the case of Cincinnati R. R. Co. v. South Fork Coal

Co., 139 Fed 528, 530, quoted in the foregoing opinion,

the 'facts were; plaintiffs lumber which was destroyed

had been placed on defendant's right-of-way by its con-

sent.

"MEMORANDUM OPINION

Defendants in their arguments and briefs have an-

alyzed the law and the evidence and their position in

short is this:

1. That the Court cannot find causation or negli-

gence without piUng an inference on an inference—and

this is contrary to law.

2. That the facts do not tend to exclude other theories

of the cause of the fire in question.

3. That evidence of other fires should be restricted
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to showing notice and dangerous conditions and cannot

be considered a question of causation or negligence.

4. That defendant Chicago Bridge & Iron Company
is an independent contractor and Fegles Construction

Company cannot be held liable.

Court after Court has misled and confused the rest

of us by the oft repeated statement that ^an inference

cannot be based upon an inference'. Even in cases where

the Court has correctly analyzed the facts and pointed

out why, in the particular case, a particular inference

could not be drawn either because a prior inference was

illogical or a following inference too remote, still the

Courts in the end have sought some mysterious support

for their conclusions by repeating over and over again
—'an inference cannot be based upon an inference'.

Counsel bases his argument upon three Montana cases

and one from the Supreme Court of the United States.

Let us therefore examine these cases and see what they

say.

In the case of U. S. v. Ross, 92 U. S. 281, 23 L. Ed.

707, the Court found that the Court of Claims was not

justified in its conclusion, and held that 'because the

claimant's property was captured and sent forward by

a military officer, and there is an unclaimed fund in the

treasury derived from sales of property of the same kind,

a court is not authorized to conclude, as a matter of law,

that the property was delivered by that officer to a

treasury agent, that it was sold by the latter, and that

the proceeds were covered into the treasury'.

The Court held that the inferences indulged in were

nothing more than conjectures and that the law does not
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permit a decision to be made on remote inferences. The

Court, in spite of language used, rather than denying that

an inference may be based upon an inference, says that

that may be done when there is a connection between the

fact out of which the first presumption arises and the

fact sought to be established by the dependent presump-

tion. The Court is careful to point out that the lower

Court based its decision on a presumption of law and not

on a finding of fact, and then holds that such presump-

tion was not warranted and could not supply the proof of

independent and substantive facts. It is obvious that

the Ross case cannot be authority for the sweepmg state-

ment that 'an inference cannot be based upon an in-

ference'. The Supreme Court itself analyzed the Ross

case in the case of Knickerbocker Life Ins. Co. v. Pend-

leton, 115 U. S. 339 at 347, and disposed of it by saymg

that the findings of fact were insufficient to establish

the conclusion.

Cousel next relies on Fisher v. Butte Electric Ry. Co.,

72 Mont. 594, 235 Pac. 330. The Court did in fact say

that one inference cannot be drawn from another in-

ference nor from a presumption. The statement must be

analyzed in the light of the particular case. From a

reading of the case it is obvious that the statement had

no rightful place or function in the decision. The Court

had previously held that the inference that the 'plaintiff

must have been lying on the crossing at least from the

time the car left the bottom of the grade, 200 feet or

more away' was mere speculation without evidence to

justify it, and that an inference that the motorman was

negligent in failing to keep a proper lookout could not be

based UDon that prior speculation. If the Court's state-

ment means anything, it means that an inference cannot
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be drawn from an inference which is assumed by specula-
tion or conjecture.

That this is what the Court meant is further es-
tablished by its citation of the case of Kern v Payne 65
Mont. 325, 211 Pac. 767, one of the cases relied on by
counsel here. The simple point in that case is that in-
ferences may not be drawn from nor based upon other
unjustifiable or remote inferences having no basis in
fact. The Montana Court then made the statement that
one presumption cannot be based upon another pre-
sumption. I fail to see the relation between that state-
ment and the Court's previous discussion pointing out
the insufficiency of facts upon which to base an in-
ference. And its relativity is more obscured by the
Court's citation of the case of Looney v. Metropolitan
Railroad Co., 200 U. S. 480. That case held that neg-
ligence of a defendant will not be inferred from the
presumption of care on the part of the plaintiff. Such
a point is not in issue here.

The final case relied upon by defendants is that of
State v. Blaine, 45 Mont. 482, 124 Pac. 516. That case
IS not authority for the position of the defendants here
There the Court held that it is not necessary for a trial
court to instruct a jury as to what an inference is not.
In making its decision on that point the Court assumed
that the requested instruction 'an inference cannot be
founded upon another inference' was correct as an ab-
stract rule. It is interesting to note that the Court re-
fers twice within eight lines to the fact that it is merely
assuming that such a statement as embodied in the
request is correct. In other words it refused to say that
such a statement is correct.

From all of these cases it is obvious that the broad
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statements of the Court must be fitted into the particular

facts of each case in order to determine the real mean-

ing to be attributed to such statements.

The question here considered is not discussed in any

Montana case of which I am aware. Cases, among

many, which do consider the matter and analyze the

question are: Gypsy Oil Co. v. Ginn, 3 Pac. (2d) 714,

Paiva V. California Door Co., 242 Pac. 887, and West

Coast Life Ins. Co. v. Crawford, 138 Pac. (2d) 384.

The correct rule is that inferences may be based on

facts whose determination is the result of other m-

ferences, so long as the first inference is based on such

evidence as to be regarded as a proved fact and the con-

clusion reached is not too remote.

I might say further that Counsel's argument is also

based on a misconception of the evidence and facts be-

fore the Court. For example, counsel contends that

the Court must rely upon an inference to fmd that the

rivet 'G' was heated in a forge. That is not so. Counsel

admitted and stipulated in open court that this rivet

'G' had been heated in a forge.

Counsel's second point is that the facts do not tend

to exclude other theories of the cause of the fire m ques-

tion It is true that in a circumstantial evidence case

the circumstances must not only establish the case m

question, but also tend to exclude the 'other conclusions

.

It should be pointed out that the 'other conclusions or

theories' must be such as themselves can reasonably be

drawn from the circumstances and defendant's reference

to 'any number of other possible causes such as a cigar-

ette, arson, etc' can only be considered in the light of

the facts and circumstances of the case.
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In other words, in a circumstantial evidence case such

as this, plaintiff is not required to conjure up mere

possibilities or set up straw-men just to knock them
down. Plaintiff did not have to produce evidence that

the fire in question was not started by an atomic blast

— there just are no circumstances from which it could

reasonably be inferred that the fire started from an

atomic blast.

Defendants' main argument in this connection is that

in order to find for plaintiff it must be found as a fact

that rivets T' and 'G', or either of them, started the fire.

Defendants then argue that the circumstances do not

tend to exclude the theory that rivets 'F' and 'G' were

among the rivets stacked on the platform as testified to

by the witness McCloud and that said rivets fell into the

fire after it started. I think counsel is wrong. The
circumstances not only tend to exclude the theory that

said rivets fell into the fire after it started, they do in

fact exclude such theory. Let it be remembered first

that defendants stipulated that rivet 'G had been heated

in a forge and that rivet T' could have been so heated,

and the Court has found that T' was so heated. Then
consider that while the witness McCloud testified as to

seeing rivets stacked on the platform, he refrained from

describing the appearance of said rivets. Further it is

pointed out that in the riveting operation, a receptical

was provided for hot rivets that had been rejected. Next

consider the utter stupidity and actual impossibility of

stacking hot rivets on the wood platform. Under these

facts and circumstances it could not even be imagined

that the rivets T' and 'G' were among those seen by

the witness McCloud stacked on the platform.

The only logical explanation is that rivets ^F' and 'G'
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found their way to the place where they were discovered

at the time the fire started. Counsel suggests that they

may have been dropped after the fire and burned their

way through the debris to the bottom, and bases that

argument and hypothesis on the testimony of the wit-

ness Webb. Webb's testimony is not clear. His answer

to the question of whether a heated rivet dropped after

the fire would not immediately burn through all the

material and down to the concrete floor was 'not neces-

sarily immediately'. It might be argued that the answer

implies that it would eventually and that the circum-

stances therefore do not tend to exclude such a theory.

But Webb's answer is just his opinion, and that m the

face of facts which establish that rivets 'A' to 'E' in-

clusive were heated rivets and that they did fall into

the debris after the fire and did not burn their way to

the floor. Under all the facts and circumstances^ it

would be speculation and guess to find that rivets T'

and 'G' were dropped after the fire and burned their way

to the floor. The facts and circumstances tend to ex-

clude such a theory.

Defendants also argue that the time elapsing from the

time the rivets must have been dropped and the fire

was discovered was so great as to negative the fact that

the fire was started by a rivet. But there is no other ex-

planation of the fire and while that would not be suf-

ficient to justifv a finding we do know that fires smolder

for hours and days even, and when that is considered

with all the other facts and circumstances the only rea-

sonable and logical answer is that the fire was thus

started.

Defendants' last argument in this connection is that

the facts do not tend to exclude spontaneous combus-
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tion as the cause of the fire. Here again defendants are
relying on the opinion of a witness in answer to a general
question not directed to the particular facts of the case.
That witness testified that it was very unlikely that
spontaneous combustion would occur in ^'forms which
had been oiled in a confined space with canvas thrown
over them.' The witness had previously testified that
the situation existing on plaintiffs work at the close of
the day on July 16th was such that spontaneous com-
bustion would not occur. Once again it appears to me
that all the facts not only tend to exclude the theory of
spontaneous combustion, but do in fact so exclude it. The
question put to the witness was itself merely a general
speculative question and the answer of necessity is

speculative. A consistent logical theory cannot be
eliminated by such speculation.

In connection with this argument it is contended that
the circumstances must eliminate all other possibilities
and the case of Olsen v. Montana Ore Purchasing Co
35 Mont. 400, 89 Pac. 731, is cited as authority. The
case is not authority on the point. The holding was
that the facts were insufficient to show negligence and
the Court merely points out that under the facts other
possibilities could as well be suspicioned or conjectured
as negligence. 32 C. J. S. 1101 is cited also to support
the position of defendants. The quotation from the
above citation is in fact contrary to defendants' position,
and is as follows

:

The circumstances must, of course, agree with and
support the hypothesis which they are adduced to
prove; but circumstantial evidence is not sufficient
to establish a conclusion where the circumstances
are merely consistent with such conclusion, or

Ap. 21



where the circumstances give equal support to in-

consistent conclusions, or are equally consistent

with contradictory hypothesis. * * * * It is asserted

by a number of authorities that a conclusion is not

supported by circumstantial evidence unless the

facts rehed on are of such a nature, and so related

to each other, that no other conclusion can fairly

or reasonably be drawn from them.'

Defendants ignore the last two words. The 'other con-

clusions' which must be eliminated are those which can

reasonably be drawn from the facts of the case — not

from mere possibilities dreamed up outside the evidence

of the case. One of the other cases relied on by defend-

ants clearly points this matter out. Shaw v. New Year

Gold Mines Co., 31 Mont. 137, 11 Pac. 51S. The Court

in referring to this question, said:

'Many other theories of the accident present them-

selves, which are equally deducible irom the iacts

disclosed by the record!.. (Emphasis supphed.)

Herness v. McCann, 90 Mont. 95, 300 Pac. 257 is not

in point at all. And Johnson vs. Herring, 89 Mont. 420,

300 Pac. 535, emphasizes the correct rule contrary to

defendants' contention by pointing out that in a civil

action based on circumstantial evidence the rule of

absolute exclusion does not prevail 'and it is sufficient

to make out a prima facie case if the plaintiff can show

the the injury is more naturally attributed to the neg-

ligence alleged than to any other cause which the evi-

dence might also tend to estabUsh'. (Emphasis sup-

plied.)

I believe defendants' third point is well taken — that

evidence of other fires under the same or similar circum-

stances is admissible for Umited purposes. This evi-
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dence established that defendants employed a method
of handling rivets which was dangerous, hazardous and
negligent

;
that a safe method was available to defend-

ants; that as a result of the method used many fires of
necessity occurred; that defendants had notice and
knowledge of these facts; for those purposes the evi-
dence has been admitted and considered by the Court.

Defendants' fourth point that the principal contractor
Fegles Construction Company is not liable for the neg-
ligence of the independent contractor Chicago Bridge &
Iron Company is not well taken — the proof was and
defendants admitted that the work performed was dan-
gerous and hazardous ; that a safe method was available

;

that injury to others was likely unless precautions were
taken; that precautions were not taken. Under these
facts and circumstances defendant Fegles Construction
Company cannot avoid liabliity.

The Court finds no merit in the arguments based on
assumption of risk and contributory negligence."
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rected at the outset.

The assertion on page 13 of the appellee's brief that
''the fire was discovered around 8:15 P. M. or a little

after" is a serious misstatement. It is based on a single
answer of the witness Funk which is inconsistent with all
the other evidence on this subject.



The following is the relevant portion of Funk's direct

examination (R. 263)

:

''Q. When did you observe the fire!

A. It was dark.

Q. Did you put in the fire alarm!

A. Yes, sir.

Q. What time did you put that alarm in!

A. As soon as I seen it ; I would judge around 8 :15

;

eight o'clock or a Httle after. It was dark. There was

lights there when I came up out of the cellar. I seen

the fire and I reported it.
'

'

On cross-examination, Funk was shown a written state-

ment which he said he signed in McLaughlin's office at a

time when he ''knew more about it" although he did not

know whether or not the statement had then been read

to him (R. 264). After this statement was read to Funk

in court (R, 266, 267), the trial judge asked him ''Do you

remember what you done that night," and he answered:

"Yes, I done that exactly as I said it. When I got up

from the bottom, the fire was burning" (R. 267). He then

went through the events of the night of the fire in a way

which confirms his written statement (R. 267-271). The

statement itself shows that Funk was near the level where

the fire occurred between 8:30 and 8:45 P. M., but neither

smelled smoke nor saw flames, and that he did not discover

the fire until about 9:45 P. M. (R. 266).

Appellee's superintendent Webb testified that he visited

the power house about the Chicago Bridge quitting time

on the night of the fire (R. 135, 183, 184), that he remained

"maybe 15 or 20 minutes" and "visited with Mr. Funk

for a few minutes" while Funk was wetting down concrete

(R. 184) and that he saw nothing unusual (R. 135). The

Chicago Bridge quitting time was 8:00 P. M. (R. 136, 300,

301). The obvious conclusion that there were no signs

of fire at 8 :15 is confirmed by the stipulation that Fillerup,

a government inspector, if called as a witness, would have



testified that he walked by the opening to the stairs at the
level of the form room at 8 :20 and observed no smoke or
flame (B. 351, 352).

Webb also testified that the fire was discovered about
9:46 P. M. (R. 192) which he admitted would be approxi-
mately an hour and forty-five minutes after the Chicago
Bridge men quit (R. 193). That admission alone estab-
lishes what the true interval was. In addition, McCloud,
the Chicago Bridge superintendent, testified that he ar-
rived at the scene of the fire about 10' o'clock P. M. (R.
321) and that no water was played on the fire through the
fire department hose until after he arrived (R. 323). This
uncontradicted testimony is inconsistent with any notion
that the fire was discovered at 8:15 P. M., for Webb tes-
tified that there was substantial fire for ''maybe 45 min-
utes" (R. 170).

Even Funk's statement cited by the appellee asserts
twice that it was dark when Funk discovered the fire (R.
263). Exhibit 5 (R. 83), a photograph taken while the fire
was burning, also shows complete darkness. It could not
have been dark at 8 :15 for the sun did not set at Fort Peck
until 8:02 on July 16, 1947, and it is common knowledge
that it does not get dark for some time after sunset.*

Section 93-501-1 of the Revised Codes of Montana, 1947,
provides that ''courts take judicial notice of the following
facts

:

'' (8) The laws of nature, the measure of time, and
the geographical divisions and political history of
the world.

"In all cases these courts may resort for their aid
to appropriate books or documents of reference."

thi^n?i'^''''^'''" ''^}}l^''^
statements is desired, reference may be made to

for mr ,nd fo fhe 'to .1^' "American Ephemeris and NauticalXa^^c"
w,/i ,1 L ? ^^^ Tables of Sunrise, Sunset and TWilie-ht" (1945) both

Sfbr^W h'
^"^^^^/^t^tes Naval Observatory. We havfnot inT^ided n

f-nn«a . 1
"^ computations we made from the tables above mentioned because we do not believe the time of sunset will be questioned



In State v. Slothower, et al, 56 Mont. 230, 236, 182 Pac.

270, 272 (1919), the Supreme Court of Montana took

judicial notice of the time of the moon's changes on the

basis of an almanac and quoted with approval the state-

ment in State v. Morris, 47 Conn. 179, 180 (1879), that

''the time of the rising or setting of the sun on any given

day belongs to a class of facts * * * of which courts

will take judicial notice."

On page 29 of its brief the appellee asserts that ''evi-

dence, believed by the court, and which the court had the

right to believe, established the fire was discovered at

8:15 P. M. or shortly thereafter, only fifteen minutes after

the Chicago Bridge & Iron Company employees left the

premises." This argument misstates both the evidence

and the action of the District Court. The District Court

made no finding on this subject either in its formal findings

(R. 38-46) or in its opinion (R. 27-37). The opinion refers

to the argument of the defendants regarding the length

of time the fire might have smoldered, but instead of mini-

mizing that interval, as would surely have been done had

the trial judge believed the fire was discovered at 8:15,

the opinion merely remarks that "there is no other ex-

planation of the fire and while that would not be sufficient

to justify a finding we do know that fires smolder for hours

and days even " *" (R. 33).

The statement on page 15 of the appellee's brief that

"in experiments made by Mr. McCloud after the flame

died out the board smoldered for a time" is not supported

by the record. The appellee's counsel tried hard to get

McCloud to say that, but McCloud refused, as will appear

from the testimony quoted on pages 33-36 of the appellee's

brief.

Webb's comment (quoted on page 17 of the appellee's

brief) that it was apparent to him that rivets "F" and

"G" had reached the floor before debris had fallen on

top of them (R. 140) was stricken from the record on the



motion of the appellants (R. 140, 141). Its use as evidence
is manifestly unwarranted.

The statement on page 18 of the appellee's brief that
the rivets in Exhibit 16, other than rivets "F" and "G"
liad fallen after the fire occurred is accurate only if it
includes the possibility that they fell while the fire was
burning. Webb admitted that he could not say whether
these five rivets fell in the course of riveting operations
or whether they fell from a scaffold plank which Chicago
Bridge shoved down into the burned area after the fire (R.
197). In other words, they might have been lying on the
Chicago Bridge scaffold when the fire broke out, and we
have shown in our opening brief (pages 35-37) that such
is the most reasonable explanation of their presence in
the debris.

ARGUMENT.

NEW POINTS IN APPELIEE'S BRIEF.

A. The Issue of Contributory Neg%ence Is Not Before
This Court.

The appellee has devoted more than one-fifth of its brief
to the question of contributory negligence (see pages 4-6,
22-28, 49-53 and Ap. 9-14). The specification of er!-ors in
the appellants' brief, however, does not mention this sub-
ject (see pages 13-18) and the appellants did not argue the
point (see summary, pages 25-27). No citation of authority
is necessary to show that a point which is not argued and
as to which no error is specified is to be deemed abandoned.

B. The Findings of Fact Made by the District Court
Cannot Be Supported by Any Inference Based on Non-
Production of Evidence by Appellants.

The appellee argues at pages 28, 29, 32 and 33 of its
brief that the findings in this case are fortified by infer-



ences from the fact that the appellants did not call as a

witness any employee of Chicago Bridge except its superin-

tendent, Mr. McClond. The trial judge himself, however, did

not mention such an inference either in his opinion (E. 27-

37) or in his findings of fact and conclusions of law (R.

37-47).

The appellee cites portions of sections 93-1301-7 and

93-2001-1 of the Eevised Codes of Montana, 1947, but these

provisions are obviously applicable only where a witness is

peculiarly available to the party who does not call him.

The record is silent as to the 1950 whereabouts and em-

ployment of the men who had worked for Chicago Bridge

at Fort Peck in 1947. It affords no basis for the assump-

tion that all or any of them were employed by Chicago

Bridge at the time of the trial, much less that they were

available to testify at the place of the trial. No adverse

inference can be drawn against an employer Avithout a

showing that the witnesses who were not called were still

in his employ. See, for example, Rohin^s Dry Dock £

Repair Co. v. Navigadone Libera Triestina, S. A., 32 F.

(2d) 209, 210 (C. A., Second Circuit, 1929) and Eeina v.

Rroadway Fruit Market, Inc., 304 Mass. 608, 611, 24

N. E. 2d 510, 512 (1939). See also the cases cited in the

annotation in 5 A. L. R. 2d 893, 913-915.

The rule is stated in 31 C. J. S. 849, 850, that ^^ where the

party having the burden of proof fails to establish a prima

facie case, no presumption arises from the failure of the

other party to introduce evidence peculiarly within his

knowledge." See also Stocker v. Roston d Maine RaiU

road, 84 N. H. 377, 379, 151 Atl. 457, 458, 70 ALE 1320,

1323 (1930) and the cases cited in the annotation in 70

ALE 1326 et seq. This rule applies, moreover, even though

the party who does not have the burden of proof elects to

introduce evidence in his own behalf. See, for example,

Epton v. Moskee Investment Co., et al., 180 Ore. 86, 94, 95,



174 P. 2d 418, 421 (1946), where an individual defendant
called a former employee of a corporate codefendant but
did not himself testify, and Girvets v. Boy's Market, Inc.,

91 Cal. App. 2d 827, 830, 206 P. 2d 6, 8, 9 (1949), where'
the defendant, in a suit by a customer who slipped on a
banana peel in its store, called its own manager but called
no other employees as witnesses. In the Girvets case the
Court made a comment which is very much in point here,
namely, that "the burden rested upon the plaintiff to pre-
sent evidence warranting an inference of negligence before
any unfavorable inference could be drawn from the failure
of the defendant to present evidence in rebuttal."

In Olds V. Von Der Hellen, et al., 127 Ore. 276 "^85-288

263 Pac. 907, 910 (1928), cited on page 33 of the appellee's
brief, the Supreme Court of Oregon deemed the direct evi-
dence sufficient to show negligence on the part of the
defendant and merely mentioned the defendant's omission
to call a certain witness as "a circumstance tending to
show that if he had been called his testimony would have
been unfavorable." The decision in Epton v. Moskee In-
vestment Co., et al, 180 Ore. 86, 94, 95, 174 P. 2d 418 421
supra, shows that in Oregon, as elsewhere, such an infer-
ence cannot be used to supply an essential element of apnma facie case.

The considerations mentioned in the two preceding para-
graphs are equally applicable to the argument made on
page 36 of the appellee's brief that an adverse inference
should be drawn from the omission of the appellants to
produce a written report of the results of certain experi-
ments to which the witness McCloud alluded. The appellee
did not demand the production of this document after Mc-
Cloud mentioned it. It appears from the references to the
report m the record, moreover, that it would have been
merely cumulative and corroborative of McCloud 's testi
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mony about the experiments in which he participated (R.

347, 348). It has been repeatedly decided that no inference

adverse to a party can be drawn from his failure to offer

cumulative or corroborative evidence. See the cases cited

in the annotation in 135 ALE 1375, 1376 et seq.

The appellee had the burden of proving the cause of the

fire, and when it failed to meet that burden, the appellants

were at liberty to use their own judgment as to how many

persons they would transport to Glasgow, Montana, and as

to how many witnesses they would call.

APPELLANTS' POINTS CONTROVERTED BY APPELLEE.

I. This Court Is Free to Review the Challeng-ed Findings

of Fact.

The appellee makes the bald assertion on page 2 of its

brief that we have lost sight of the ''fact'' that the trial

court made findings supported by evidence as to which this

Court should not substitute its judgment for the judgment

of the trial court. Actually, we made that subject the

first point in our argument, for it would be the first ques-

tion that would occur to any lawyer in connection with an

appeal involving issues of fact. See pages 28 and 29 of our

opening brief.

The only other discussion of this matter in the appellee's

brief appears on pages 28 and 29. On page 28, it is said

that ''the findings of fact * * * in some measure involve

the credibility of witnesses," but no instance is cited

where the District Court made a finding on any subject

as to which there was conflicting testimony. On page 29,

it is argued that from Webb's testimony and demeanor, as

well as from the trial judge's own observation of rivet

"F" (Exhibit 16-F, R. 140), it was peculiarly within the

discretion of the trial court to determine that this par-



ticular rivet had been heated in a forge. Webb testified

that rivet ^^F" might or might not have been heated in a
forge but that he believed it had been so heated (R. 142).

Despite the weakness of this basis for a finding, we have
argued the case on the assumption that rivets ^^F" and
'^G'' were both heated in a forge, as stated on page 33 of
our opening brief. Accordingly, we are not asking this

Court to set aside the finding on that subject made in the
opinion of the District Court (R. 32).

We submit that this appeal presents exactly the type of
case wherein this Court may and should review the find-
ings of the trial court. Nothing is required except a de-
termination whether or not certain inferences may prop-
erly be made from undisputed facts.

II. The Evidence Leaves the Cause of the Fire Conjectural.

1. The Burden of Proof.

The appellee cites several cases about proof by circum-
stantial evidence on pages 42-45 of its brief and still more
on the first eight pages of the appendix. Some of these
cases were cited in our opening brief. No Montana case
IS cited which states a different rule than the one for which
we contend-indeed no different rule would be possible
under section 93-301-13 of the Revised Code of Montana,
1947, quoted on page 30 of our brief, because that statute
reqmres evidence -which ordinarily produces moral cer-
tainty or conviction in an unprejudiced mind.''

We do not deny that circumstantial evidence may suffice
to meet a plaintiff's burden of proof and that only a pre-
ponderance of the evidence is required. The Montana rule
is clear, however, that the circumstances proved must not
only tend to support the plaintiff's explanation of them
but must also tend to exclude any other explanation, and
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that if such circumstances are equally consonant with the

plaintiff's theory and with some other theory, then the

plaintiff will fail.

The case of Harding, et al. v. //. F. Johnson, Inc.,

Mont , 7 St. Rep. 172, 178, 244 P. 2d 111, 114-

117 (1952), cited on page 43 of the appellee's brief, is not

in point because in that case the Supreme Court of Mon-

tana applied the doctrine of res ipsa loquitur. There was

positive testimony that gasoline pumped by the defend-

ant's employee had flowed into the plaintiff's garage,

where it was ignited, and it did not matter how the gaso-

line came to be ignited, unless the defendant could show

that it was ignited in a manner that would relieve the de-

fendant of liability.

Standard Oil Co, of New Yorh v. R. L. Pitcher Co., 289

Fed. 678, 680, 681, 683 (C. A., First Circuit, 1923), quoted

in the excerpt from the Harding case on page 43 of the

appellee's brief, is likewise distinguishable. In the Stand-

ard Oil Co. case it was proved that the safety chain ordi-

narily used on the defendant's truck had been discarded

and that the defendant had loaded the truck without a

safety chain. There was also evidence that a static spark

could have been produced in those circumstances. The

only point as to which an inference was necessary was

whether or not a static spark had in fact been produced.

The factual basis for the required inference, found to exist

in the Standard Oil Co. case, is wholly lacking in the Mc-

Laughlin case.

In Pure Oil Co., et al. v. Chicago, Milwaukee S St. Paul

By. Co., et al., 56 Mont. 266, 274, 185 Pac. 150, 152 (1919),

cited on pages 43 and 44 of the appellee's brief, recovery

was based on a Montana statute which made the accumula-

tion of combustible materials on a railroad right-of-way

prima facie evidence of negligence, so that the railroad
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company was liable for damages caused by fire emanating
from its operations irrespective of the degree of care used
in equipping or operating its locomotive. There was proof
of the required accumulation of combustible materials,

proof of the presence of a locomotive near the oil ware-
house that Avas burned, proof that the wind drove the fire

over the intervening area, and proof that when the loco-

motive was moved immediately after the fire a pile of hot
ashes and live coals was found on the track where the loco-

motive had been and the ties at that place were burned.
The remark of the Court that the origin of fire may be
established ^^by inferences from slight circumstantial evi-

dence" must be read in the light of the facts of the Pure
Oil Co. case and must obviously be limited to inferences
which naturally follow from the circumstances proved.

2. The Conjectural Character of the Findings.

The appellee has not denied that its case requires all of
the three inferences stated on page 33 of our opening
brief. The appellee has not discussed the first two of these
inferences but has merely recited on pages 16-18 of its

brief the evidence about the finding of rivets which we
summarized on pages 10 and 11 of our own statement of
the case. No attempt has been made to discredit the
demonstration at pages 34-37 of our brief that in all prob-
ability rivets ^^F- and -G", on which the appellee's entire
case depends, were among the rejected rivets which had
been piled on a scaffold immediately above McLaughlin's
working area on the afternoon of the day of the fire. The
appellee has likewise failed to deal with the showing on
pages 37-40 of our brief regarding the insufficiency of the
record to support the inference that either rivet ^^F" or
rivet ^^G" was dropped between 4:30 and 8:00 P. M. on
the day of the fire—that is to say, at a time when Mc-
Laughlin's men were not working. The appellee's brief is



12

full of references to alleged negligence at times when both

crews were working but the interval between 4 :30 and 8 :00

P. M., when the rivets must have dropped if they caused

the fire, is shunned like the plague.

On pages 18 and 37 of its brief the appellee mentions the

fact that the fire caused more damage near the top of the

forms than below. No inference as to the cause of the fire

can be drawn from that fact, however, because any cause

which operated at the top of the forms would result in

greater burning at that point than at some lower point.

The appellee appears to be particularly concerned—and

with good cause—about the length of time during which

the fire must be assumed to have smoldered if it was caused

by a hot rivet. The appellee has ignored the point that the

rivet which allegedly caused the fire may just as well

be supposed to have fallen shortly after 4:30 P. M. as

shortly before 8 :00 P. M. The record affords no basis for

assuming that this hypothetical rivet fell late rather than

early. See page 41 of the appellants' brief. It is, moreover,

obviously incredible that a rivet heated to a temperature

of 1950 to 2000 degrees started a blaze in oiled pl^^wood

which died out but left charred edges that smoldered from

one hour and three quarters to five hours and one quarter

before bursting into flame again. The appellee seeks to

avoid that difficulty by arguing, in plain defiance of the

facts, that the fire was discovered within fifteen minutes

after the Chicago Bridge men quit work. Only a remark-

ably weak case can require that sort of bolstering.

On pages 45 and 46 of our opening brief we mentioned

possible causes of the fire other than hot rivets. The appel-

lee discusses the possibility that a smoker might have

caused the fire as though the appellants had the burden of

proof. See pages 41 and 42 of the appellee's brief. That,

as we have seen, is not the law. Had the appellee been

able to produce enough evidence to justify an inference
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that a hot rivet caused the fire, that might have sufficed
to negative other possibilities, but there is no such evidence
in the record.

The courts have frequently been generous in permitting
plamtdfs to satisfy their burden of proof by rather slight
circumstantial evidence but somewhere there is a dividing
hue between proof that is sufficient and proof that is not
This IS clearly a case where that line has been crossed and
where the direct proof, even if given the most favorable
possible construction, falls short of meeting the require-
ments of the law.

III. The Findings of Fact Made by the District Court as
to the Duty of Appellants and a^ to Breaches of That
Duty Are Clearly Erroneous.

^'

SI'"'''"/lf V^' Availability of a Safe Method of HandlingRivets and the Duty of Appellants with Respect Thereto
Most of the appellee's argument about the availability

and non use of a safe method of handling rivets consist!
of a restatement of the evidence on that subject. Compare
pages 8-10 and page 31 of the appellee's brief with page
&^-54 of the appellants' brief.

theory of absolute habUity even though its case purports

nd 56 of
" "''""• '""^ ^—trated at pages 55

li M tv for^ "T"'
'"'' ^'^^ ^'^^ '""'^^y '' 'Absolutehabi ty for fire does not represent the law of Montana.We also demonstrated on pages 56 and 57 that the appellee assumed the risk of the absence of a net. As we there

Eitstoir^^;r'^^ '-'-' '^ ^-* p-™^^s-deter its work, so that it would not be riveting whileMcLaugblm was building forms, but when that permilsion
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2. The Findings of Negligence and Breaches of Duty.

A substantial portion of the appellee's brief is devoted

to a highly colored account of the alleged misdoings of

Chicago Bridge. Inflammatory phrases abound—'' callous

disregard * * * for the safety of others" (page 11); "a

most reprehensible course of conduct amounting to nothing

short of wilful and wanton disregard of the safety of the

workmen and the property of appellee" (page 31) ;
"neg-

ligently showered the workmen and property below with

hot rivets" (page 32); "wilful disregard of the rights

and safety of the McLaughlin's Construction Company's

employees and the property of the McLaughlin Construc-

tion Company" (page 40). This crescendo of denunciation

cannot conceal the basic weakness of the appellee's case.

It is too obviously exaggerated. As we pointed out on

page 59 of our opening brief, the number of specifically

proven cases of rivets dropped before the fire was small

in proportion to the number of rivets driven, and in no

such case was anything of any consequence ignited. The

statement on page 10 of the appellee's brief that as high

as three or more rivets were dropped on successive days

is not supported by the record. Only as to one day is

there testimony that more than one rivet was dropped

(R. 242-3). Furthermore, there could have been no such

reign of terror as the appellee now pictures, for McLaugh-

lin's superintendent Webb testified that on the day of the

fire, when the danger was at its height, he deemed it un-

necessary to caution any Chicago Bridge employee. He

said that "they had very little concern of us or anyone

else in the area, but if they knew our workmen were below,

they would probably depend upon us and our workmen to

put out any hot rivets or hot fires that started," and

"when they knew * * * we were not below, I assumed if

they did drop a hot rivet, why they might chase it"

(R. 186).

Such evidence as there is about dropping rivets relates
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entirely to occasions when McLaughlin's men could and
did retrieve the rivets, and extinguish any blazes they
started, all m accordance with the working arrangement
which the two contractors had, as Webb in effect admitted
There is no evidence as to what happened when the Chi-
cago Bridge men were working alone either on the day of
the fire or on previous days. We pointed out on page 58
ot our opening brief that their duty was different at such
times. It IS evident that Webb had no reason to suppose
they were not fulfilling that duty.

The whole question of negligence, like that of the scope
of the duty of Chicago Bridge, is irrelevant unless it is
proved, not only that there actually was negligence between
4:30 and 8:00 P. M. on the day of the tire, but also that
such negligence caused the fire. There is, we submit, an
utter failure of proof on both these points.

IV. The Evidence Regarding Blazes Caused by Rivets
Dropped Prior to the Occurrence of the Fire Which
Occasioned Appellee's Damage Cannot Be Considered
as Proof of the Cause of the Latter Fire.

The appellee argues that evidence that rivets werediopped and blazes were started thereby on occasions other

^2 r 7 "'"^ "' ''''' '"^^"^t ^« admissible, not

IhLLwr^ T'
'"' '"^"'^'^^ ''''''''' ^"t also toshow habitual carelessness. See page 47 of the appellee's

th w. ?? ' ^"'"'''^'^ '''''''' ^^y be proved inthat way if they need to be proved but it is improper to

l4?b,e to " 1 k"*'"'''^""
^"'^^ *^^^*^-- - -t ad-

missible to prove habitual carelessness because that proof

and 6 ?." ? '"'^ " '''' ^^ ^b^« «-• See pages 62and 63 of the appellants' brief.
p s o^

The authorities cited on pages 45-47 of the appellee'sbnef and pages 1-4 of its appendix do not estabfi!h that
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as a general rule negligence in a particular instance may

be proved by evidence of prior occurrences. Eeference to

Diamond v. Northern Pacific Railway Co., 6 Mont. 580,

583-586, 13 Pac. 367, 368-370 (1887), followed in Missoula

Trust S Savings Bank, et al. v. Northern Pacific Railway

Co., et al, 76 Mont. 201, 212, 245 Pac. 949, 953 (1926), will

make it plain that the rule announced in those cases is a

special one which was developed to meet the exigencies

of suits for damages resulting from fires allegedly caused

by sparks from railroad locomotives. The decision of this

Court in Spokane International Ry. Co. v. United States,

72 F. (2d) 440, 441, 443 (1934) likewise exemplifies the

exceptional rule' applicable in cases involving sparks from

locomotives. Indeed, the exceptional character of that rule

is recognized in 51 Corpus Juris, at page 1219, immediately

following the passage quoted on page 4 of the appellee's

appendix. Furthermore, even in the cases on which the

appellee relies there was evidence that the defendant's

locomotive had actually passed the burned premises at or

about the time the fire was discovered, whereas m the

present case there is no proof that a single hot rivet was

dropped at a time when it could have caused the fire by

which the appellee was damaged.

The opinion of the District Court sustained the appel-

lants' contention that evidence of other fires cannot be

considered on the questions of causation or of negUgence

(R 27, 36). The appellee, however, now seeks to use this

evidence for just that purpose. For example, on page 47

of its brief, the appellee lists various things which such

evidence may be used to prove and unobtrusively includes

"the likelv cause of the fire" as one of them. The reason

for such artful dodging is obvious. The appellee cannot

escape the necessity of relying solely on the position m

which rivets "F" and "G" were found on the eleventh

day after the fire unless the appellee can establish negli-

gence between 4:30 and 8:00 P. M. on the day of the fire,
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at a time when the Chicago Bridge men were working
alone, by proving that rivets were dropped and blazes were
started on previous occasions when McLaughlin's men
could and did retrieve the rivets and extinguish the blazes.
As we pointed out on page 63 of our opening brief, the
proposition thus sought to be established does not follow
from the evidence of prior occurrences. The fact, if it
be a fact, that a man was careless on one occasion, or
even on several occasions, does not prove that he 'was
careless on still another occasion, particularly if the latter
occasion presented a whole different situation than the
earlier ones. Even Webb admitted (R. 187) that he had
never found a rivet which he knew had been dropped while
the Chicago Bridge men were working alone.

V. Fegles Is Not Liable for Acts or Omissions of Chicago
Bridge.

The appellee argues in substance that Fegles had a non-
delegable duty to prevent Chicago Bridge from dropping
rivets. On pages 19 and 20 of its brief the appellee quotes
excerpts from Fegles' contract with the United States,
but these appear to be standard provisions (R. 77, 78) and
perfectly consistent with the application of the 'ordinary
rule that a principal contractor is not liable for the torts
of a subcontractor. Furthermore, it was not contemplated
when the work was sublet that it would have to be done
while McLaughlin was building forms (R. 92, 112).

The authorities cited on pages 48 and 49 of the appel-
lee's brief and on pages 8 and 9 of the appendix neither
support the appellee's position nor negative the argu-
ment made at pages 63-65 of the appellants' brief. Fegles'
habihty, if any, depends on that of Chicago Brid-e If
Chicago Bridge was liable, its liability did not resuft from
the fact that riveted surge tanks were built pursuant to
contract, but from the manner in which the riveting was
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done. In such cases only the subcontractor which did the

riveting can be liable. See Netfma.n v. Pinciis, 82 Mont.

467, 484, 267 Pac. 805, 809 (1928), cited on pages 64 and 65

of our opening brief.

VI. The District Court Erred in Allowing Interest on the

Damages Awarded to Appellee.

The appellee does not concede that section 17-204 of the

Revised Codes of Montana, 1947, is limited to contract

cases but does not argue the point and relies primarily

on section 17-205. See pages 54 and 55 of the appellee's

brief. We quoted both sections on pages 65 and 66 of our

opening brief and showed that neither section allows in-

terest unless the damages are ascertained or ascertainable

without judicial intervention. The difference is that sec-

tion 17-205 leaves the allowance of interest to the discre-

tion of the trial court even where the damages are as-

certained or ascertainable.

The following cases cited by the appellee antedate DaUj

v. S'tvift & Co., 90 Mont. 52, 67, 300 Pac. 265, 269 (1931),

cited on pages 66, 68 and 69 of our opening brief and on

pages 56, 57 and 61 of the appellee's brief, namely:

Burns v. Eminger, 84 Mont. 397, 410, 411, 276 Pac.

437, 443 (1929).

Dewell V. Northern Pacific Ry. Co., 54 Mont. 350,

359, 170 Pac. 753, 756 (1918).

Wright, et al. v. City of Butte, 64 Mont. 362, 371,

372, 210 Pac. 78, 81 (1922).

Phelps, et al. v. Great Northern Ry. Co., 66 Mont.

198, 219, 220, 213 Pac. 610, 616 (1923).

Caledonia Insura.nce Co. v. Northern Pacific Ry.

Co., 32 Mont. 46, 51, 79 Pac. 544, 546 (1905).

The Burns case, though not specifically overruled in the

Daly case, was likewise a suit for wrongful death and is

clearly inconsistent with the Daly case. The other four
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cases above listed are cited in the Duly case, without
analysis, as examples of interest awards in property dam-
age cases. We pointed out on page 66 of our opening
brief that the comment in the Daly case that the amount
of damages is ascertainable in "those cases where dam-
ages are sought for injury to, or destruction of, property"
cannot be taken as a dogmatic statement that such is
necessarily and always the fact. When the amount of
damages is not ascertainable, the underlying principle of
tlie Daly case precludes the allowance of interest, and no
useful purpose would be served by trying to determine
whether earlier cases do or not square with that princi-
ple.

On page 54 of its brief the appellee cites W. J. Lake S
to. V. Montana Horse Products Co., 109 Mont. 434, 443
97 P. 2d 590, 594, for the proposition that no demand was
necessary to start the running of interest, but the same
case makes it clear that this proposition is true only
when the debtor knows what he is to pay" In the

present case, the amount of damages ultimately awarded
was not ascertainable before the District Court made its
decision because the District Court awarded less than the
appellee claimed. Under the decision in Eskestra^d v
T under, et al, 94 Mont. 57, 65, 67, 20 P. 2d 622, 624, 625
1933), cited on pages 68 and 69 of our opening brief

that fact alone defeats the appellee's claim to interest!
The appellee seems to feel that any defendant in a prop-

erty damage ease who does not pay everything that is de-manded of him, without stopping to argue, should becharged interest from the date when the damage was done
even if he succeeds in cutting down the claim on a trial ofthe case. That clearly is not the law of Montana. It isnot even rough justice in a case where, if there is any lia-
DUity at all, the existence and amount of that liability re-main highly debatable, to say the least, as long as this suit
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CONCLUSION.

The basic issue in this case is the cause of the fire which

damaged the appellee's property. The District Court

found that the fire was caused by hot rivets in the face of

uncontradicted evidence indicating that the only two rivets

which could conceivably have been the destructive agents

fell from the scaffold where they had been piled after they

had cooled and before the fire started. The findings of

the District Court can be supported only by drawing two

other wholly incredible inferences, namely, that the rivets

in question were dropped between 4 :30 and 8 :00 P. M. on

the day of the fire, and that they started a blaze in oiled

plywood which died down without doing any immediate

damage, but nevertheless smoldered not less than an hour

and three quarters, and may equally well be supposed to

have smoldered as long as five hours and one quarter. The

entire evidence leaves the definite and firm conviction that

a mistake has been committed and that the findings of

the District Court rest on mere conjecture. In those cir-

cumstances, the findings of the trial court are clearly

erroneous within the meaning of Eule 52(a) of the Eules

of Civil Procedure for the United States District Courts,

as construed in United States v. United States Gypsum

Co., 333 U. S. 364, 395, 92 Law. Ed. 746, 766, 6S Sup. Ct.

525, 542 (1948), cited on pages 28 and 29 of our opening

brief, and therefore such findings can and should be set

aside. For these and other reasons fully set forth in our

briefs we submit that the judgment of the District Court

should be reversed and the complaint should be dismissed.

Respectfully submitted,

Leif Erickson,

Walker B. Davis,

Richard A. Barton,

Attorneys for Appellants.
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In the District Court of the United States, South-
em District of California, Northern Division

No. 1048-ND

FLORENCE LOWE BARNES,

vs.

HORACE DOBBINS,

Plaintiff,

Defendant.

PETITION FOR REMOVAL OP CIVIL AC-
TION PROM THE SUPERIOR COURT OP
THE STATE OF CALIFORNIA, IN AND
FOR THE COUNTY OF KERN, TO THE
DISTRICT COURT OP THE UNITED
STATES, SOUTHERN DISTRICT OF CAL-
IFORNIA, NORTHERN DIVISION

To the Honorable, the Judges of the United
States District Court for the Southern District of
California

:

Your petitioner, Horace Dobbins, appearing
herein specially, and solely for the purpose of
removing the said cause from the Superior Court
of the State of California to the United States
District Court for the Southern District of Cali-
fornia, show:

L

That your petitioner, sole defendant in the above-
entitled action, which has been brought and is now
pending in the Superior Court of the State of Cali-
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fornia, in and for the County of Kern, was served

with Complaint in said cause on the 2nd day of

December, 1950; that this service of Complaint was

the first notice, paper or process received by him

in the above-entitled action; that [2*] twenty (20)

days have not expired from the first service of the

Complaint or other papers in the above-entitled

action; that said action is designated by Superior

Court No. 54939.

II.

That the matter and amount in dispute in said

action, exclusive of interest and costs, exceeds the

sum or value of Three Thousand and No/100 Dol-

lars ($3,000.00).

III.

That the original complaint in said suit is a civil

action filed by Florence Lowe Barnes, as plaintiff,

against Horace Dobbins, as defendant, for an ac-

counting and to recover the total sum of Fifty-two

Thousand, One Hundred, Fifty and No/100 Dollars

($52,150.00), alleged to be due the plaintiff from

the defendant by reason of a breach of trust.

IV.

That attached hereto and made a part hereof,

and labeled '' Exhibit A," is a copy of all processes,

pleadings and other papers served upon the de-

fendant in the above referred to action.

^ Page immbering appearing at foot of page of original Certified

Transcript of Record.
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V.

That your petitioner is the sole defendant in the
above referred to action, and was at the commence-
ment of this action, and still is, a citizen of the
State of South Carolina; that the plaintiff was at
the commencement of this action, and still is, a
citizen of the State of California; that the referred
to suit is a controversy wholly between citizens of
different States, and, is therefore, cognizable by the
United States District Court in and for the South-
ern District of California, Northern Division, ac-
cording to the Statutes made and provided therefor
by the Congress of the United States, June 25, 1948,
C. 646, 62 Stat. 937.

VI.

That your petitioner herewith offers to post a
cash bond in the sum of Five Hundred and No/100
Dollars ($500.00), [3] conditioned that the defend-
ant will pay all costs and disbursements caused by
the removal proceedings should it be determined
that the case was not removable, or that it was
improperly removed, and accompanies this petition
with such bond, as required by the appropriate
statutes of the Congress of the United States, 63
Stat. 101, as amended May 24, 1949.

Wherefore, petitioner prays that the above cause,
pending in the Superior Court of the State of
California, in and for the County of Kern, bearing
No. 54939, be removed from said State Court to this

Court, for trial and determination; that this Court
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accept the accompanying bond, and make and enter

an order of removal of said action No. 54939.

EKDALE &
SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant. [4]

In the Superior Court of the State of California

in and for the County of Kern

No. 54939

FLORENCE LOWE BARNES,
Plaintiff,

vs.

HORACE DOBBINS,
Defendant.

Action brought in the Superior Court of the County

of Kern and verified Complaint filed in the

Office of the Clerk of the Superior Court of

said County.

ORIGINAL SUMMONS
In Propria Persona

The People of the State of California Send Greet-

ings to:

Horace Dobbins, defendant.

You are directed to appear in an action brought

against you by the above-named plaintiff in the
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Superior Court of the State of California, in and
for the County of Kern, and to answer the verified
Complaint therein within ten days after the service
on you of this Summons, if served within the
County of Kern or within thirty days if served
elsewhere, and you are notified that unless you
appear and answer as above required, the plaintiff
will take judgment for any money or damages de-
manded in the verified Complaint, as arising upon
contract, or will apply to the Court for any other
relief demanded in the verified Complaint.

Given under my hand and seal of the Superior
Court of the County of Kern, State of California,
this December 1, 1950.

[Seal] R. J. VEON,
County Clerk and Clerk of the Superior Court of

the State of California, in and for the County
of Kern.

By H. M. FARNSWORTH,
Deputy.

Appearance
: "A defendant appears in an action

when he answers, demurs, or gives the plaintiff
written notice of his appearance, or when an attor-
ney gives notice of appearance for him " (Sec
1014, C.CP.)

Answers or demurrers must be in writing, in
form pursuant to rule of court, accompanied with
the necessary fee, and filed with the Clerk. [5]



8 Horace Bohhins vs.

In the Superior Court of the State of California

in and for the County of Kern

No. 54939

FLOEENCE LOWE BAENES,

vs.

HOEACE DOBBINS,

Plaintife,

Defendant.

COMPLAINT
(For an Accounting and Damages)

Comes now the plaintiff and for cause of action

against the defendant, complains and alleges:

I.

That plaintife was at all times herein mentioned,

and now is, a resident of the County of Kern,

State of California.

II.

That sometime prior to the year 1900, the exact

date of which is known to defendant, and is un-

known to plaintiff, Eichard J. Dobbins, the grand-

father of plaintiff, passed away; that plaintiff is

informed and believes and therefore alleges the

fact to be, that the defendant was named in the

Last Will and Testament of Eichard J. Dobbins,

and subsequently became, and now is, the Trustee

of the Trust created in the Last Will and Testa-

ment of said Eichard J. Dobbins.
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III.

That plaintiff is informed and believes and there-
fore [6] alleges the fact to be that plaintiff, as the
granddaughter of the said Richard J. Dobbins, was
and is a beneficiary of said Trust and is entitled

to 25 per cent of the corpus and/or income of said
Trust.

IV.

That plaintiff is informed and believes and there-
fore alleges the fact to be that the value of the
property in said Trust was at all times herein men-
tioned, and now is, in excess of Five Hundred
Thousand ($500,000.00) Dollars.

V.

That plaintiff is informed and believes and has
recently discovered that her share of the income
from said Trust Estate in the year 1940, was ap-
proximately $18,750.00. That plaintiff is informed
and believes and therefore alleges the fact to be
that the defendant filed a Fiduciary Return with
the Collector of Internal Revenue of the United
States Government, showing that plaintiff's share
of the income of said Trust was in the said approxi-
mate sum of $18,750.00, for said year 1940.

VI.
That despite the fact that plaintiff's share of the

income of said trust in the aforesaid year 1940, was
the sum of $18,750.00, defendant, as Trustee, of
such Trust, only paid to plaintiff the approximate
sum of Thirty-Six Hundred (#3,600.00) Dollars.
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VII.

That by reason of only having received the said

approximate sum of $3,600.00, plaintiff filed her

individual income tax return for 1940, with the

Collector of Internal Kevenue. That by reason of

the foregoing facts the United States Government

has taken the position that the aforesaid approxi-

mately sum of $18,750.00 is chargeable against

plaintiff has income and has not only assessed

plaintiff and additional tax of $2,124.00, but has

also assessed penalties and interest in and addi-

tional sum of $2,000.00 That [7] the Office of the

Collector of Internal Revenue has harassed plain-

tiff for payment of the additional tax, including

penalties, causing plaintiff to suffer mental anguish

to her general damage in the sum of $5,000.00.

VIII.

That the Broadwood Hotel in Philadelphia,

Pennsylvania, is part of the corpus of said Trust.

That in or about January, 1945, plaintiff sold to

defendant, her interest in the real property con-

sisting of the said hotel and the land on which it

was located. That at the time of said sale, defend-

ant fraudulently concealed from plaintiff that there

was the approximate sum of $120,000.00 in cash in

the hotel, of which one-fourth belonged to plaintiff.

That plaintiff has therefore been further damaged

in the sum of $30,000.00.

IX.

That defendant has wilfully failed and refused

to make a final accounting and close said Trust,
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although plaintiff is informed and believes that said
Trust is in a position to be closed.

X.
That plaintiff is informed and believes and there-

fore alleges the fact to be, that defendant has
wrongfully paid to himself excessive amounts for
managing said Trust, which payments he has failed
to account for.

Wherefore, plaintiff prays judgment against the
defendant as follows

:

1. That the defendant, Horace Dobbins, be re-

quired to make an accounting to plaintiff for her
interest in and to said Trust and that said Horace
Dobbins be required to bring to a close said Trust;

2. That plaintiff have judgment against the de-
fendant for the following amounts

:

(a) $15,150.00, being the difference between
the [8] aforesaid $18,750.00 and $3,600.00;

(b) $2,000.00, representing penalties im-
posed by the Federal Government;

(c) $30,000.00, representing plaintiff's in-

terest in the said hotel

;

(d) $5,000.00 general damages for mental
anguish and suffering sustained by plaintiff;

3. For costs of suit, and for such other and fur-
ther relief as to the Court may seem just.

/s/ FLORENCE LOWE BARNES,
Appearing in

Propria Persona. [9]
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State of California,

County of Kern—ss.

Florence Lowe Barnes being by me first duly

sworn, deposes and says : That she is the plaintiff

in the above-entitled action; that she has read

the foregoing Complaint and knows the contents

thereof ; and that the same is true of her own knowl-

edge, except as to the matters which are therein

stated upon her information or belief, and as to

those matters that she believes it to be true.

FLOEENCE LOWE BARNES.

Subscribed and sworn to before me this 1st day

of December, 1950.

[Seal] BASIL B. MORGAN,

Notary Public in and for the County of Kern, State

of California. [10]

United States of America,

Southern District of California,

Central Division—ss.

Horace Dobbins being by me first duly sworn,

deposes and says: That he is the defendant in the

above-entitled action; that he has read the fore-

going Petition for Removal and knows the contents

thereof; and that the same is true of his own

knowledge, except as to the matters which are
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therein stated upon his information or belief, and
as to those matters that he believes it to be true.

/s/ HORACE M. DOBBINS.

Subscribed and sworn to before me this 20th day
of December, 1950.

[Seal] /s/ GORDON P.

SHALLENBERGER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed December 21, 1950. [11]

[Title of District Court and Cause.]

ANSWER OP HORACE DOBBINS
Comes now the defendant, Horace Dobbins, and

answering the plaintiff's Complaint on file herein,
admits, denies and alleges as follows:

I.

Answering the allegations of Paragraph I of the
plaintiff's Complaint, this answering defendant ad-
mits the allegation contained therein.

II.

Answering the allegations of Paragraph II of the
plaintiff's Complaint, this answering defendant de-
nies that he now is the Trustee of the Trust created
in the Last Will and Testament of the said Richard
J. Dobbins.
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in.

Answering the allegations of Paragraph III of

the [12] plaintiff's Complaint, this answering de-

fendant admits the allegations contained therein.

IV.

Answering the aUegations of Paragraph IV of

the plaintiff's Complaint, this answering defendant

admits that at one time prior to the closing of the

Trust Estate, the property in said trust was in

excess of the value of Five Hundred Thousand and

No/100 Dollars ($500,000.00), but denies that there

is now any trust property of any value.

V.

Answering the allegations of Paragraph V of the

plaintiff's Complaint, this answering defendant ad-

mits that the income from the Trust Estate for the

year 1940, was, two or three years subsequent to

1940, determined by the Bureau of Internal Eeve-

nue and the United States Tax Court, to be con-

siderably in excess of what was represented by the

fiduciary for the year 1940; that the increase was

by reason of a paper credit to the Trust Estate from

which no actual money was received in the year

1940, or at any other time; that the defendant

admits that a Fiduciary Eeturn was filed with the

Collector of Internal Revenue of the United States

Government, showing the increase in income to the

Trust Estate, but alleges in that connection, that

said return was an amended return filed after ad-

judication by the Tax Court, but that this answer-
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ing defendant did not personally make said return;
that the increase in income from the adjustment
by the Internal Revenue did not and has not ever
resulted in a greater distributive portion to the
heirs or beneficiaries, including the plaintiff; that
except as otherwise herein specifically admitted,
this answering defendant denies, generally, specifi-
cally, and positively, each and every other allega-
tion contained in said paragraph.

VI.
Answering the allegations of Paragraph VI of

the [13] plaintiff's Complaint, this answering de-
fendant admits that for the year 1940, the plaintiff
was paid only the sum of Three Thousand, Six
Hundred and No/100 Dollars ($3,600.00), and as
to the balance of the allegations of said paragraph,
this answering defendant refers to and incorporates
herein, the same as though set forth herein, his
answer to Paragraph V of said Complaint.

VII.

Answering the allegations of Paragraph VII of
the plaintiff's Complaint, this answering defendant
alleges that he has not sufficient information or
belief to answer the allegations contained therein,
and placing his denial upon such lack of informa-
tion or belief, denies, generally, specifically and
positively, each and every allegation contained
therein, and the whole thereof, and denies specifi-
cally that plaintiff suffered damage in the sum of
Five Thousand and No/100 Dollars (f5,000.00), or
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any part thereof, or in any sum at all for mental

anguish, or otherwise.

VIII.

Answering the allegations of Paragraph VIII of

the plaintiff's Complaint, this answering defendant

admits that on or about January, 1945, plaintiff sold

to defendant, her interest in the real property

known as the Broadwood Hotel, in Philadelphia,

Pennsylvania, but denies, generally, specifically and

positively, each and every other allegation contained

therein, and the whole thereof, and specifically de-

nies that there was approximately the sum of One

Hundred Twenty Thousand and No/100 Dollars

($120,000.00), or any part thereof, or any sum at

all, in cash in the hotel, belonging to the plaintiff,

or that plaintiff has been damaged in the sum of

Thirty Thousand and No/100 Dollars ($30,000.00),

or any part thereof, or in any sum at all.

IX.

Answering the allegations of Paragraph IX of

the plaintiff's Complaint, this answering defendant

denies each and every [14] allegation contained

therein, and the whole thereof.

X.

Answering the allegations of Paragraph X of

the plaintiff's Complaint, this answering defendant

denies each and every allegation contained therein,

and the whole thereof.

Wherefore, defendant prays that the plaintiff

take nothing by her action herein, and for such
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other and further relief as to the Court may seem
just in the premises.

EKDALE &
SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant.

Duly verified.

Affidavit of Service by Mail attached.

[Endorsed]
: Filed December 23, 1950. [15]

United States District Court, Southern District of

California, Northern Division

[Title of Cause.]

MINUTES OP THE COURT, JULY 16, 1951

Present: The Honorable Harry C. Westover,
District Judge.

Nature of Proceedings

Hearing on proposed findings, conclusions, and
judgment.

Court and counsel settle proposed findings, con-
clusions and judgment.

On stip. photo copy is substituted for Plf 's Ex
10.

Rulings

Ordered Attorney Shallenberger prepare findings,

conclusions, and judgment, as settled under Rule 7.

Ordered
: That there be a ten-day stay of execu-
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tion following Court's decision on proposed motion

for new trial.

EDMUND L. SMITH,
Clerk. [17]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

trial before the Honorable Harry C. Westover,

United States District Judge, in the above-entitled

Court, on May 22 and 23, 1951, upon the issues

raised by the Complaint of Florence Lowe Barnes,

appearing in propria persona, and the Answer of

Horace Dobbins, represented by Ekdale & Shallen-

berger, by Gordon P. Shallenberger ; and

Evidence, both oral and documentary, having

been received by the Court, and the matter having

been argued by counsel; and

The Court, after consideration of the evidence

and the law and the arguments of counsel, and

having been fully advised in the premises, and hav-

ing made its judgment in favor of the plaintiff and

against the defendant, now makes its Findings of

Fact and Conclusions of Law, as follows : [18]

Findings of Fact

I.

That the plaintiff, Florence Lowe Barnes, was at

all times mentioned in her complaint, and now is

a resident of Kern County, State of California; and

that the defendant, Horace Dobbins, was at the
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time of the commencement of the above action, and
still is, a citizen of the State of South Carolina.

II.

That the matter and amount in dispute in the
above-entitled action, exclusive of interest and costs,

exceeds the sum of Three Thousand and No/100
Dollars ($3,000.00).

III.

That Richard J. Dobbins, grandfather of the
plaintiff, Florence Lowe Barnes, died testate in the
year 1893, in the State of Pennsylvania, and that
his Will was admitted to probate June 28, 1893, in
Norristown, Pennsylvania. That the defendant,
Horace Dobbins, was named in the Last Will and
Testament of Richard J. Dobbins, and subsequently
became substituted as a trustee of the Trust created
by the Last Will and Testament of Richard J.

Dobbins, deceased, and that the plaintiff, Florence
Lowe Barnes, was a beneficiary of said Trust, to

the extent of twenty-five per cent (25%) thereof.

IV.

That final accounting and schedule of distribu-

tion of said Trust was filed February 17, 1942,
approved on February 27, 1942, and became final

by Remittitur from the Supreme Court of the
State of Pennsylvania on March 6, 1942.

V.

That according to the Schedule of Distribution
filed, which became final on March 6, 1942 the
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plaintiff, Florence Lowe Barnes, was entitled to

receive from said Trust, in cash, stock, and un-

divided interests in securities and real estate, the

total sum of [19] Three Hundred Thirty-Nine

Thousand Eight Hundred Twenty-Six and 07/100

Dollars ($339,826.07).

VI.

That on the 29th day of June, 1942, the plaintiff,

Florence Lowe Barnes, did receive all of her dis-

tributive share of the trust estate of Eichard J.

Dobbins, and that the defendant does not have any

property of the estate belonging to the plaintiff.

VII.

That on January 3, 1945, the plaintiff, Florence

Lowe Barnes, entered into an agreement, whereby

she agreed to sell to the defendant, all of her stock

in the Landbar Hotel Company, a hotel operating

company, operating the Broadwood Hotel, Phila-

delphia, Pennsylvania, and further agreed to sell

to the defendant her one-fourth (14) undivided in-

terest in and to the buildings and the land upon

which the Broadwood Hotel stood; that there is

no evidence that said agreement was obtained by

duress, menace, fraud, or misrepresentation; the

Court further finds that the terms of said agree-

ment were executed, and that the plaintiff, Florence

Lowe Barnes, conveyed to the defendant, Horace

Dobbins, all of her right, title and interest in and

to the stock of the Landbar Hotel Company, and

the land and buildings known as the Broadwood

Hotel.
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VIII.
That the agreement of January 3, 1945, referred

to in Finding VII, and subsequent conveyances,
carrying out the terms thereof, conveyed all of the
plaintiff's interest in the assets and liabilities of
the Landbar Hotel Company, including cash on
hand, if any.

IX.
That on October 6, 1943, the Treasury Depart-

ment of the United States made a proposed adjust-
ment of the income of the trust estate of Richard J.
Dobbins, for the taxable year 1940, which adjust-
ment later became final by decision of the Tax
Court of the [20] United States. That the Treasury
Department adjustment showed that the trust estate
of Richard J. Dobbins leased the Broadwood Hotel,
a property owned by the estate, to the Landbar
Hotel Company; that the estate was indebted to
the Landbar Hotel Company for advances made
by the Landbar Hotel Company over a period of
several years, in the amount of Sixty-Three Thou-
sand Four Hundred Fifty-Five and 44/100 Dollars
($63,455.44), and the Landbar Hotel Company was
indebted to the estate; that in negotiations for a
new lease, the accounts were offset, and the net
amount due by the Landbar Hotel Company for
unpaid rent was forgiven on a cash receipts and
disbursements basis; however, the unpaid rent for-
given was never reported by the estate as income,
and therefore, the above-mentioned offset of ac-
counts represents constructive payment to the es-
tate in the amount of Sixty-Three Thousand Four
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Hundred Fifty-Five and 44/100 Dollars (|63,-

455.44). That after taking into account certain

other deductions, the Treasury Department found

that the additional income for the year 1940, to

be assessed by reason of the above-mentioned trans-

actions, was in the sum of Forty-Five Thousand

Six Hundred Seventy-Three and 03/100 Dollars

($45,673.03), making the total net income charge-

able to the estate for the year 1940, Seventy-Five

Thousand Eight and 60/100 Dollars ($75,008.60).

That the Treasury Department adjustment fur-

ther found that one-fourth (1/4) of the net income

for which the estate was chargeable in 1940, after

adjustment, was chargeable to the plaintiff, Flor-

ence Lowe Barnes, and was in the amount of

Eighteen Thousand Seven Hundred Fifty-Two and

15/100 Dollars ($18,752.15). No fiduciary return

was ever filed showing said sum; the same was

arrived at from the decision of the Tax Court.

That the unreported income of the trust estate

of Richard J. Dobbins for the year 1940, was Forty-

Five Thousand Six Hundred Seventy-Three and

03/100 Dollars ($45,673.03) ; that the [21] total net

income chargeable to the estate for the year 1940,

was Seventy-Five Thousand Eight and 60/100 Dol-

lars ($75,008.60) ; that the plaintiff, Florence Lowe

Barnes, was entitled to twenty-five per cent (25%)

thereof', or Eighteen Thousand Seven Hundred

Fifty-Two and 15/100 Dollars ($18,752.15).
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XI.
That Florence Lowe Barnes actually received,

during the year 1940, from the estate of Richard
J. Dobbins, the sum of Three Thousand Six Hun-
dred and No/100 Dollars ($3,600.00).

XII.
That the plaintife, Florence Lowe Barnes, should

have received, as income for the year 1940, from
the estate of Richard J. Dobbins, the sum of
Eighteen Thousand Seven Hundred Fifty-Two and
15/100 Dollars ($18,752.15) ; that there is a balance
due Florence Lowe Barnes, plaintiff, from the es-
tate of Richard J. Dobbins, for the year 1940, in
the sum of Fifteen Thousand One Hundred Fifty-
Two and 15/100 Dollars ($15,152.15).

XIII.
That Florence Lowe Barnes has never received

the amount of Fifteen Thousand One Hundred
Fifty-Two and 15/100 Dollars ($15,152.15) due her
for the year 1940.

XIV.
That the plaintiff may not recover any sum for

mental anguish as general damages.

XV.
That the allegations of Paragraph VIII of the

plaintiff's Complaint are all untrue, except that on
January 3, 1945, plaintiff sold to the defendant her
interest in the real property therein described.

XVI.
That the allegations set forth in Paragraph IX

of the plaintiff's Complaint are all untrue. [22]
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XVII.

That the allegations set forth in Paragraph X
of the plaintifE's Complaint are all untrue.

And, as conclusions of law from the foregoing

facts, the Court finds:

Conclusions of Law

1. That the above-entitled Court had jurisdic-

tion of the parties and the subject of the above-

entitled action.

2. That the Account and Schedule of Distribu-

tion in the estate of Richard J. Dobbins, filed

February 17, 1942, and approved by the Orphans'

Court of Montgomery County, Pennsylvania, are

res adjudicata as between the plaintiff and defend-

ant as to all items contained therein.

3. That the adjudication of the Treasury De-

partment of the United States of October 6, 1943,

and the subsequent decision of the Tax Court of the

United States thereon are res adjudicata as between

the plaintiff and the defendant.

4. That the contract of January 3, 1945, between

the plaintiff and defendant, for the purchase and

sale of the Broadwood Hotel and the property

located thereon, and the stock of the Landbar Hotel

Company is valid, and has been fully executed by

all parties.

5. That plaintiff is entitled to judgment against

the defendant for her share of the income unpaid

for the year 1940, in the amount of Fifteen Thou-
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sand One Hundred Fifty-Two and 15/100 [23]
Dollars ($15,152.15), with interest thereon at

per cent per annum from December 31, 1940, until

paid.

Let a Final Judgment be entered accordingly.

Signed and dated July 26, 1951.

/s/ HAERY C. WESTOVER,
United States District Judge.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 30, 1951. [24]

In the District Court of the United States, Southern
District of California, Northern Division

Civil No. 1048-ND

FLORENCE LOWE BARNES,
Plaintiff,

vs.

HORACE DOBBINS,

Defendant.

FINAL JUDGMENT
This cause came on regularly for trial before the

above-entitled Court on the 22nd day of May, 1951,
the plaintiff, Florence Lowe Barnes, appearing in
propria persona, and the defendant, Horace Dob-
bins, being represented by Ekdale & Shallenberger,
by Gordon P. Shallenberger, and the Court having
heard the testimony and having examined the proofs
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offered by the respective parties, and having filed

herein its findings of fact and conclusions of law,

and having directed that judgment be entered in

accordance therewith, Now, Therefore, by reason of

the law and findings on file herein

;

It Is Hereby Ordered, Adjudged and Decreed

:

I.

That the plaintiff, Florence Lowe Barnes, have

and recover from the defendant, Horace Dobbins,

the sum of Fifteen Thousand One [26] Hundred

Fifty-Two and 15/100 Dollars ($15,152.15), with in-

terest thereon at 6 per cent per annum, from De-

cember 31, 1940, until paid.

II.

That the plaintiff, Florence Lowe Barnes, have

and recover from the defendant, Horace Dobbins,

her costs of suit incurred herein.

Dated at Los Angeles, California, this 26th day

of June, 1951.

/s/ HARRY C. WESTOVER,
United States District Judge.

Approved as to form:

/s/ FLORENCE LOWE BARNES.

Receipt of copy acknowledged.

Lodged July 10, 1951.

[Endorsed] : Filed July 30, 1951.

Docketed and entered July 30, 1951. [27]
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[Title of District Court and Cause.]

NOTICE OF MOTION TO ALTER OR AMEND
JUDGMENT UNDER RULE 59 FEDERAL
RULES OF CIVIL PROCEDURE

To Florence Lowe Barnes, appearing in propria
persona, plaintiff in the above-entitled action:

Please take notice that the defendant, Horace
Dobbins, will move the above-entitled Court to alter
and amend the judgment heretofore entered on July
30, 1951, on the grounds that the evidence. is in-

suflScient to justify the judgment as it now stands.
Said motion will be based upon all of the files,

records, exhibits and minutes of the Court and
Clerk in the above-entitled action and will be made
under Section 59 (e) of the Federal Rules of Civil
Procedure.

Signed and dated this 7th day of August, 1951.

EKDALE & SHALLENBERGER,
By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed]
: Filed August 8, 1951. [28]
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[Title of District Court and Cause.]

MOTION TO ALTER OR AMEND JUDGMENT
UNDER RULE 59 FEDERAL RULES OF
CIVIL PROCEDURE

To the Honorable United States District Court for

the Southern District of California, Northern

Division, Honorable Harry C. Westover, Judge

Presiding

:

The defendant, Horace Dobbins, hereby moves the

above-entitled Court that the judgment heretofore

entered on July 30, 1951, be altered and amended to

give plaintiff judgment for only such amount as is

owing the United States Government for in-

come taxes upon the amount the Court found to

be due the Federal Government from her share of

income determined as taxable for the year 1940,

together with interest and penalties to and includ-

ing the date of her notification of taxes due.

This said motion is based upon all of the files,

records, exhibits and minutes of the Court and Clerk

in the above-entitled [30] action, and is made under

Section 59 (e) of the Federal Rules of Civil Pro-

cedure.

Signed and dated this 7th day of August, 1951.

EKDALE & SHALLENBERGER,

By /s/ GORDON P. SHALLENBERGER,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 8, 1951. [31]
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United States District Court, Southern District

of California, Northern Division

[Title of Cause.]

MINUTES OF THE COURT NOV. 5, 1951

Present: The Honorable Harry C. Westover,
District Judge.

Nature of Proceedings

Hearing (1) motion of defendant, filed Aug. 8,

1951, to alter or amend judgment under Rule 59
FRCP; (2) motion of plaintiff, filed Oct. 31, 1951,
to amend findings and conclusions.

Ruling

Ordered: both motions denied and on motion of
Attorney Shallenberger it is ordered that execution
on judgment is stayed for ten days from this date.

EDMUND L. SMITH,
Clerk,

By /s/ E. M. ENSTROM, JR.,

Deputy Clerk. [36]

[Title of District Court and Cause.]

NOTICE OF APPEAL
To Florence Lowe Barnes, Plaintiff in the above-
entitled action, appearing in Propria Persona:

Notice is hereby given that Horace Dobbins, De-
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fendant above named, hereby appeals to the United

States Court of Appeals in and for the Ninth Cir-

cuit from that portion of the Final Judgment

entered in the above-entitled action on the 30th day

of July, 1951, wherein the Plaintiff is given judg-

ment for the amount of Fifteen Thousand One

Hundred Fifty-Two and 15/100 Dollars ($15,-

152.15), with interest thereon from December 31,

1940, until paid, as and for income found by the

Court to have been received by the Defendant in

his capacity as Trustee, and not paid to the Plain-

tiff ; and from the ruling of the Court upon Motion

to Alter or Amend Judgment under Rule 59 of the

Federal Rules of Civil Procedure, said motion hav-

ing been filed on the 8th day of August, 1951, and

the Court [37] having upon its own motion, set the

matter for hearing on November 5, 1951, and at

said time, after having heard argument, denied

said motion.

Signed and dated this 14th day of November, 1951.

EKDALE & SHALLENBERGER,

By /s/ GORDON P.

SHALLENBERGER,
Attorneys for Defendant and

Appellant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed November 14, 1951. [38]
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[Title of District Court and Cause.]

AFFIDAVIT OF ARCH E. EKDALE
State of California,

County of Los Angeles—ss.

Arch E. Ekdale, being first duly sworn, deposes
and says

:

That he is one of the Attorneys for the Defendant,
Horace Dobbins, in the above-entitled matter; that
your Affiant is advised by the Office of the Clerk
of the above-entitled Court that it will be necessary
to have a thirty day extension of time within which
to file the Apostles on Appeal in the above-entitled
ease.

Wherefore, Affiant requests that the above Court
make an Order extending the time within which to
file the Apostles on Appeal in the above matter to
and including the 18th day of [44] January, 1952.

/s/ ARCH E. EKDALE.

Subscribed and sworn to before me this 19th day
of December, 1951.

[Seal] /s/ I. S. RUPER,
Notary Public in and for the County of Los Angeles

State of California.
'

Affidavit of Service by Mail attached.

[Endorsed]: Filed December 19, 1951. [45]
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PILE

APOSTLES ON APPEAL

Upon application of Arch E. Ekdale, one of the

Proctors for Horace Dobbins, Defendant, and good

cause appearing therefor,

It Is Hereby Ordered, that Defendant, Horace

Dobbins, has to and including the 18th day of

January, 1952, within which to file the Apostles on

Appeal in the above matter.

Dated December 19, 1951.

/s/ HARRY C. WESTOVER,
Judge of the United States

District Court.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 19, 1951. [47]
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In the United States District Court, Southern
District of California, Northern Division

No. 1048-ND—Civil

FLORENCE LOWE BARNES,
Plaintife,

vs.

HORACE DOBBINS,

Defendant.

Honorable Harry C. Westover, Judge Presiding.

REPORTER'S TRANSCRIPT OP
PROCEEDINGS

May 22, 1951

Appearances

:

For the Plaintiff:

FLORENCE LOWE BARNES,
In Propria Persona.

For the Defendant:

EKDALE & SHALLENBERGER, by
GORDON P. SHALLENBERGER, ESQ.

The Clerk: No. 1048, Northern Division, Civil;
Florence Lowe Barnes vs. Horace Dobbins, for trial.'

Mr. Shallenberger: Both sides, I believe, are
ready, your Honor. The plaintiff is represented in
propria persona, and we have agreed between our-
selves that certain things should be placed of record
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in order to not only shorten the proceeding, but to

make it more intelligible, if possible.

The Court: Before you proceed, I would like

to inform both parties that I notice from the file

that this is a cause dealing with Internal Revenue

matters.

Mr. Shallenberger: Yes, your Honor.

The Court: At one time I was Collector of In-

ternal Revenue, but I knew nothing about this case,

or either party. However, if there is any question

about me being biased or prejudiced, I want it

raised now. I don't want it raised a year from now,

or two years.

Mr. Shallenberger: If the Court please, speak-

ing only for myself, this matter did not arise in the

district in which you were formerly Collector, and

I know of no reason why there should be any

prejudice, as far as I am concerned. I think per-

haps it is fortunate your Honor is sitting in a

matter of this sort, because it will probably be

more [2""] intelligible to your Honor than to either

counsel.

I informed Mrs. Barnes yesterday, when I found

you were to be up here, that you had formerly been

Collector of Internal Revenue in another district.

She is apprised of the facts, and can speak for

herself.

Mrs. Barnes: I know, and I am very happy

about it, because I want to have somebody that

understands tax matters. I assure you I don't un-

derstand it, and I think probably counsel for Mr.

*Page numbering appearing at top of page of original Certified

Reporter's Transcript.



Florence Lowe Barnes 35

Dobbins doesn't understand it either. Maybe you
can work it out for us.

The Court: If there is any question about it, I
want the question raised now, not a year from now
or two years from now.

Mrs. Barnes: I won't raise it, I promise.
The Court: All right.

You may proceed.

Mr. Shallenberger: First of all, I would like to
offer as—I might as well make these Defendant's
exhibits, I guess—Defendant's Exhibit A, a certified

copy of part of the records of the Orphans' Court
of Montgomery County, Pennsylvania, being rec-
ords from the Estate of Richard J. Dobbins, De-
ceased, dealing with the petition of the trustee' Mr.
Horace M. Dobbins, who is the defendant in this
action, and the accounts rendered by him, the ex-
ceptions taken to those accounts, and the decision
of the Court in Pennsylvania. [3]
The Court: It may be received as Exhibit A.
The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit A, and was received in
evidence.)

Mr. Shallenberger: Mrs. Barnes has been pro-
vided with a copy of that, your Honor, on the
taking of depositions.

I would also like to put in evidence, for whatever
use counsel for the plaintiff desires to make of it,

the original will of Richard J. Dobbins, probated
June 28, 1893, in Montgomery County, Pennsyl-
vania.
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The Court: It may be received as Exhibit B.

The Clerk : So marked.

(The document referred to was marked

Defendant's Exhibit B, and received in evi-

dence.)

Mr. Shallenberger: I would like to offer as the

exhibit next in order certified copy of the Docket

of the Orphans' Court of Montgomery County,

Pennsylvania.

The Court: It may be admitted as Exhibit C.

The Clerk: So marked.

(The document referred to was marked

Defendant's Exhibit C, and was received in

evidence.)

Mr. Shallenberger: I would like, next in order,

to offer certified copy of the Remittitur from the

Supreme Court of Pennsylvania for the Eastern

District.

The Court: It may be received as Exhibit D. [4]

The Clerk: So marked.

(The document referred to was marked

Defendant's Exhibit D, and was received in

evidence.)

Mr. Shallenberger: Next, your Honor, I would

like to place in evidence a copy of a letter from

the Treasury Department, Internal Revenue Serv-

ice, dated October 6, 1943, consisting of the letter

and five pages setting forth the assessment for the

years 1940 and 1941 of the Estate of Richard J.

Dobbins.
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The Court: It may be received and marked
Exhibit E.

The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit E, and was received in

evidence.)

Mr. Shallenberger: Next I would like to offer
in evidence an Agreement dated January 3, 1945,
which appears to be an executed copy of an Agree-
ment between Horace M. Dobbins and Florence
Lowe Barnes, the plaintiff in this action, whereby
certain property was sold and conveyed between the
two of them.

The Court: It may be admitted and marked
Exhibit F.

The Clerk: So marked.

(The document referred to was marked
Defendant's Exhibit F, and was received in
evidence.)

Mr. Shallenberger: If the Court please, I don't
know whether it is necessary that this be in evi-

dence or not. [5] The accounting, and the decree
on it, refer to the rules of court of the Orphans'
Court of Montgomery County, Pennsylvania. Those
rules are considerably different than our own pro-
bate practice. I wrote and received a copy of those
rules, if the Court please.

The Court: I have written—I haven't filed it,

but I will file it next week—a memorandum relative
to a contest which has arisen over the probate of
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a will in Florida, and the probate proceedings in

Florida, as well as the probate proceedings of all

southern states, are very, very strange as far as

we westerners are concerned. And in that decision

I comment on the fact that although it seems the

procedure is very strange, nevertheless no attack

has been made on the procedure.

Now, if no attack is made on the procedure of

the Orphans' Court, I will have to assume the pro-

cedure is in order.

Mrs. Barnes: Let me stipulate I am not going

to take any exception to any of the procedures of

that court. I think counsel is expecting me to fight

what the Orphans' Court did, and I am not going

to contest anything they did.

If you want to take it on its face value, I think

we can save the time of thinking about it, because

I am not going to complain about any of the

Orphans' Court procedure, because I think they

did everything they should have done. [6]

The Court : I was going to say if it is necessary

it can be admitted, but I don't think it is necessary.

Mr. Shallenberger : That is why I didn't offer it.

The Court: In this same decision I mentioned—

as I say, it hasn't been filed yet, so it is not official,

but I think the law is very definite that the federal

court can not interfere in any way with the probate

procedure of another court. Even though you could

find something wrong with the probate proceedings,

I would think, under the cases we have read, that

we have no jurisdiction.
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So I am glad to know you are not going to try
to contest the proceedings.

Mrs. Barnes: I am not going to try to.

The Court: All right.

Mr. Shallenberger: That is all I want to offer
now.

The Court: Have you any documents you want
to offer at this time?

Mrs. Barnes: Yes, I have a lot of documents,
but I prefer not to put them in right now, because
I think without explanation they would be very
confusing.

The Court
:

All right. You may proceed with the
first witness.

Mrs. Barnes : Mr. Dobbins. [7]

HORACE M. DOBBINS
the defendant, called as a witness by and on behalf
of the plaintiff, having been first duly sworn, was
examined and testified as follows

:

The Clerk: Your name is Horace Dobbins?
The Witness: Horace M. Dobbins, D-o-b-b-i-n-s.
The Clerk: Just be seated.

The Court: I assume this witness is being called
as an adverse witness ?

Mrs. Barnes
: Yes, as the plaintiff.

Mr. Shallenberger: You mean the defendant?
Mrs. Barnes: The defendant, I mean.
The Court: The reason I am asking, you may

not know the rules of court and the rules of pro-
cedure.

You can call the other party as an adverse wit-
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(Testimony of Horace M. Dobbins.)

ness and cross-examine him; otherwise you would

be bound by the testimony of that witness. There-

fore, I think this record should show this witness

is called under the statute.

I want to see you get a fair trial. I don't know

how the case is coming out, but I want to see you

get a fair trial.

Mrs. Barnes: I think as long as we already

brought up matters of tax, we might as well start

with that. In the complaint I allege there was a

matter of some $18,750.00 that I was supposed to

receive, and didn't. [8]

* * *

Mrs. Barnes: I never got the money, and didn't

file the return that I got the money.

The Court: That may be true. There may be a

fiduciary return.

Mrs. Barnes: May I show you everything?

The Court: Yes.

Mrs. Barnes : Maybe you can work it out for us.

Cross-Examination

By Mrs. Barnes

:

Q. How much money did you pay me in 1940?

The Court: In 1940? .

Mrs. Barnes: In 1940.

The Court: Isn't that admitted?

Mr. Shallenberger: It is in the accounting.

The Court: All right, this witness can testify. I

thought it was admitted. You can go ahead and

answer.
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(Testimony of Horace M. Dobbins.)

The Witness : I do not remember,
Mrs. Barnes: Oh, dear.

The Witness: but I think that you got ap-
proximately $3,600.00, probably $3,660.00, or some-
thing like that.

The Court: I think they admit the $3,600.00. Is
that right?

Mr. Shallenberger: Yes, your Honor. [10]
The Court: The only question, as far as the tax

is concerned, they admit that you got $3,600.00, and
you claim you are entitled to $18,750.00.

Mrs. Barnes: No, I don't claim that. I just
claim I didn't get any more than $3,600.00 in any
form or any-where.

The Court: You don't claim the difference be-
tween $3,600.00

Mrs. Barnes: I simply say the government said
I got that much. I don't know and I can't say
where they got their figures. The government
doesn't make you pay a tax on paper credits, do
they?

The Court: Well, it depends a great deal upon
how the return is filed, or if you file it on an accrual
or on a cash basis.

Mrs. Barnes: Am I very much out of order if
I bring these up and show them to you?
The Court: You are out of order, so you better

not show them to me.

Mrs. Barnes: I will offer them in evidence.
Mr. Shallenberger: Maybe I can aid a little at

this point if I may make a suggestion. The Treas-
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(Testimony of Horace M. Dobbins.)

ury Department letter and the accompanying ex-

planation of assessment I think will give the

answers that Mrs. Barnes wants, but I don't think

she understands them. Perhaps the Court can ex-

plain them. [11]

Mrs. Barnes: I don't understand a lot of things,

because they are very contradictory. Here is my

own personal return for 1940.

The Court: Just a minute. I am sorry, you are

not sworn to testify.

Mrs. Barnes : No, I just want to submit it into

evidence.

The Court: Just a minute. Let me read this

report.

I understand from your pleadings that you say

that you made your income tax return on the basis

of $3,600.00 that you received from the estate.

Mrs. Barnes : Well, what I did receive from the

estate is $3,600.00. I believe it shows on the return

$3,000.00. I was very busy at the time, and that

was made out for me by a business man that did

my work for me, and he evidently slipped a check

there.

The Court: There is no doubt you got $3,600.00?

Mrs. Barnes: I got $3,600.00. Also there is a

great many things here that conflict. Also I think

I am going to be able to prove to you, before this

trial is over, in truth that $18,000.00 that should

have been handed to me wasn't paper rent, but

actual rents; and I am going to show you there

was a manipulation of that entire estate.
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(Testimony of Horace M. Dobbins.)

The Court: Just looking at the report, the addi-
tional income on the partnership return is composed
of additional rent from the hotel. [12]
Now, here is what the report shows, and we will

have to take this report as telling the truth; we
have nothing to the contrary.

Mrs. Barnes: I think I may have a lot to the
contrary in all those files. We will see.

The Court: ''This taxpayer was the owner"
Mrs. Barnes: We are talking about our own

business, or this case ?

The Court: No, we are talking about the fidu-

ciary return which is the return filed by the
Broadwood Hotel.

''This taxpayer was the owner of a property
identified as the Broadwood Hotel which was
leased to the Lanbar Hotel Corporation. As of

10/15/40, the Lanbar Hotel Corporation was
indebted to the estate for accrued and unpaid
rent and interest in the amount of $382,763.75.
As of the same date, the estate was indebted
to the Lanbar Hotel Corporation for advances,
etc., in the sum of $63,455.44. In negotiation of
a new lease, the accounts were offset''

That is, they offset the account of three hundred
eighty-two thousand against the sixty-three thou-
sand account.

'' and the net amount due by the Lanbar
Hotel Company was forgiven on a cash receipts
and disbursements basis. The unpaid rent has
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(Testimony of Horace M. Dobbins.)

never been reported as income and the above-

mentioned offset of accounts [13] represents

constructive payment in the amount of $63,-

455.44. Since only $5,988.60 was returned as

income on return filed, the balance of $57,466.84

has been added to income by this report."

Here is your problem right here: The Internal

Revenue Department claims that this was income

to the estate, although it was forgiven; that is, it

was offset one against the other. Nevertheless, the

Internal Revenue Department determines it was

income and that tax should be paid on that income.

Now, you evidently got your pro rata share of

the actual cash that was reported; that is, the first

amount reported in the income tax return, $5,988.60.

Mrs. Barnes: No.

The Court: Have we got a copy of the partner-

ship return?

Mr. Shallenberger: The estate return?

The Court: Yes.

Mr. Shallenberger: No, we do not.

Mrs. Barnes: I do. I have got everything. I

would like to show it to you, but I don't know how

to get it into evidence.

The Court: Have you got a copy of the return?

Mrs. Barnes : Yes. I have got everything.

The Court: If you show it to opposing counsel,

maybe he will stipulate that it go into evidence.

Mrs. Barnes : I stipulated all those could go [14]

into evidence.
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The Court: If given the opportunity, he may be
just as gracious as you are.

(Counsel examines document, and confers
with witness.)

The Witness: I don't understand this. What
is it?

Mrs. Barnes: That is the fiduciary return for
1940.

The Witness: Oh.

The Court
: That is your partnership return.

Mrs. Barnes: It is not a partnership, sir. It is

an estate.

The Court: Oh, I beg your pardon. It is an
estate.

The Witness: Here is—that is what we ^receive,

not what we pay.

Mrs. Barnes
: I know what that is now, sir. That

is the State of California return for the fiduciary
estate, and it is given, I think, by Horace himself,
and it is a copy of the one he gave the federal
government.

The Court: Is that the State of California re-
turn, or the return for the Internal Revenue, the
federal government?

The Witness: They are different, aren't they?
Mrs. Barnes: I don't know how they couJd be.

He actually gave me $3,600.00, and in the one he
states he gave me seventy-three hundred. I have a
lot of papers, if I can get them in evidence.

'

Mr. Shallenberger: This is a copy of the State
of [15] California return.

'
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The Court: We are not concerned with that.

Mrs. Barnes : We are concerned with the entire

estate. This is not just a tax matter.

The Court: Your complaint only sets up facts

with reference to the Internal Revenue.

Mrs. Barnes : No, my complaint also says the

trust is not closed. They contend the trust is closed.

I am going to prove to you that the trust is not

closed. We have a trust

The Court: Let's try to solve one matter at a

time. Don't get into the trust. We are talking

about the income matter at this time.

Mrs. Barnes : That is right.

The Court: Let's stay with the income matter.

Mrs. Barnes: The only thing, this is supposed

to be, I believe, the same as the federal return, be-

cause the offices of the estates were maintained in

Pasadena, California, so the fiduciary return was

made to the United States, to the federal govern-

ment, and likewise to the State of California.

The Court: May I ask this witness a question?

Mr. Shallenberger: Surely.

Mrs. Barnes: Yes.

The Court: May I ask you a question?

The Witness: Yes, sir. [16]

By the Court:

Q. Did you file these returns, one with the state

and one with the federal government, yourself, or

have someone file them for you?

A. Well, they were handled in my office, and I
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signed them and swore to them and filed them, I
suppose.

Q. But you didn't prepare them yourself?
A. I did not, but I believe they are correct.

Q. Do you know whether or not the return you
have in front of you is the return for this par-
ticular year?

A. I do not. I was just trying to figure out how
you account for the difference that is charged to us.
See, I was paying out to the estate $14,400.00 a
year, which makes $3,600.00 for one-quarter; and
for that year she is charged with $7,333.89, a dif-
ference of $3,733.89; and that was probably through
some other distribution made by the estate.

Now, that same year, I, earning the same amount
she does, one-fourth for me, I received $6,493.89.
At this moment I can't tell why we received more
than $3,600.00, which was the regular distribution
each year. Sometimes there might be an extra dis-
tribution.

Mrs. Barnes: You received the same as I did,
only the minor children got those little items.
The Court: We are trying to make a record.

The reporter has to hear what you say. [17]
Mrs. Barnes: OK.
The Court: We have got to make a record. If

you talk to yourselves or keep your voices low, the
reporter won't be able to make a record.
Mrs. Barnes: I didn't want to interrupt. I will

be glad to say it out loud. He quoted the figure of
six thousand-plus on his return, and mine is seven
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thousand-plus, but his minor children are given

something in there which brings his return and

my return to exactly the same amount, seventy-

three hundred something.

The Witness : That is correct.

Mrs. Barnes : I was just pointing it out to him.

He didn't understand it.

The Court : Do you know how much the plaintiff

got out of this estate in 1940?

A. Well, I would go along with these figures,

which are all that I knew at that time. Later the

government brought in evidence and data to change

the amount.

The Court: I understand that; but I am asking

you, how much in actual cash

A. I am actually of the belief that she received

$7,333.89.

The Court: Will you stipulate that this can go

into evidence?

Mr. Shallenberger: Yes. [18]

The Court: It may be received and marked as

Plaintiff's Exhibit 1.

The Clerk: So marked.

(The document referred to was marked

Plaintiff's Exhibit No. 1, and was received in

evidence.)

Mrs. Barnes : In other words, I am supposed to

have received that much in cash, is that correct,

from his statement?
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The Court: The witness said you were sup-
posed to.

Mrs. Barnes: In fact, he said I did get that
much.

The Court
: Now, may I ask another question.

Q. Do you know how much the plaintiff received,
other than what is in these figures ?

A. How much she received a month?
Q. No, during the year.

A. I know, of course, she received the $3,600.00,
the same as I did, and the other is supposed to have
been paid as excess income during the year or at
the end of the year.

Q. Well, do you know she actually got it?

A. I am satisfied she did.

Q. Was this money paid in cash or by check?
A. By check.

Q. Do you have your checks to show what the
payments were?

A. I probably have. They are down at San
Pedro, where [19] I am stopping temporarily.

Q. You don't have them with you?
A. No, sir; but I will say she received that.

The Court: Now, we have gotten that much.
Mrs. Barnes: We have got that much. I am go-

ing to continue questioning him.

The Court: Go ahead.

Q. (By Mrs. Barnes) : This trust estate, which
is quite difficult, I realize, for anyone to follow who
hasn't had quite a bit of experience with it, was
composed, as you know, of four separate parts.
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You were the beneficiary of one of those four parts,

is that correct?

A. I did not own the principal,

Q. No.

A. ^but I did get the income of one-fourth.

Q. One-fourth; and that was why, in this tax

matter that has just come up, you said that you

and I would receive the same, because I also am

the beneficiary of one-fourth? A. Yes.

Q. Now, the other one-half, one-fourth of which

had two heirs and they each had one-eighth, is that

correct? A. Yes.

Q. That would be Carolyn Cowan and Dean

Banks, is that correct? A. Yes. [20]

Q. Then the other one-fourth was made up of

three beneficiaries, A. Yes.

Q. is that correct? A. Yes.

Q. Now, I am going to show you a letter here,

from yourself, addressed to Carolyn B. Cowan,

under the date of February 11, 1946, pertaining to

the same matter of the 1940

The Court : Before you show him the letter, show

it to opposing counsel, if you please.

Mrs. Barnes : I have other letters.

(Counsel examines documents.)

Mrs. Barnes : May I put that in evidence ?

The Court: You ask him if that is his signature,

and, if he says it is his signature, you can put it

into evidence.

Q. (By Mrs. Barnes) : Is that your signature?
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The Court: Let him read the letter, too.

The Witness : That is my signature.

The Court: All right, the letter may be admitted
and marked Plaintiff's Exhibit 2.

The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 2, and was received in

evidence.)

Mrs. Barnes
: I would like to point out a couple

of [21] things on it.

The Court: When you have a chance to argue
the case, you can point them out. The letter speaks
for itself.

Mrs. Barnes
: Can I have them back then, when

I argue the case?

The Court : Beg pardon ?

Mrs. Barnes
: Can I have them back to see them?

The Court: Surely. You can have them back
now, if you want them. You can look at them.
Mr. Shallenberger (After examining document):

I have no objection to this letter being offered in
evidence, disregarding the ink comments on the
letter. In other words, it purports to be a letter

from the Treasury Department. Someone else, the
person that sent it to Mrs. Barnes or someone else,

has written in some things, and that is hearsay.
Mrs. Barnes: Even if I can show whose hand-

writing it is?

Mr. Shallenberger: No, she isn't here to testify.
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Mrs. Barnes: Then I don't think it will do any

good. I think I will put it in anyway.

The Court: It may be received, all except the

handwritten part, as Exhibit 3.

The Clerk: Plaintiff's Exhibit 3 in evidence.

(The document referred to was marked

Plaintiff's Exhibit No. 3, and was received in

evidence.) [22]

(Documents handed to counsel by plaintiff.)

Mr. Shallenberger: If the Court please, the

plaintiff has some documents here which she would

like to offer into evidence. I have no objection to

their being received for what they are worth.

The Court: They may be received and marked

as Plaintiff's exhibits.

Mrs. Barnes : This is a letter from the Collector

of Internal Revenue, at Bakersfield, and it shows

where they have attempted to collect money from

me even, you know, under very nasty conditions,

like taking it out of the cash register, and so forth.

The Court: It may be received and marked

Plaintiff's Exhibit 4.

The Clerk: So marked.

(The document referred to was marked

Plaintiff's Exhibit No. 4, and was received in

evidence.)

Mrs. Barnes : These also are additional demands

from the Internal Revenue for the same account.

The Court: That may be received as Exhibit 5.
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The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 5, and was received in
evidence.)

Mrs. Barnes: This is from the State of Cali-
fornia, on the basis of the Federal government re-
turn. [23]

The Court: Plaintiff's Exhibit 6.

The Clerk: So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 6 and was received in
evidence.)

The Court: May I ask a question here, for the
purpose of clarifying some problems?
Mr. Shallenberger: Yes, surely.

Mrs. Barnes: Yes.

The Court: I assume that after the original
fiduciary return was filed, then there was an in-
vestigation by the Agent's office, and under its own
investigation this letter was writen by the Internal
Revenue which has been marked as Exhibit E.
Now, I also take it, from the letter dated Feb-

ruary 11, which is marked Plaintiff's Exhibit 2,
that this matter was taken to the Tax Court. Do
you know whether it was or not ?

Mr. Shallenberger: A petition was filed, your
Honor. However, it was compromised before any
final decision, as I understand it, and it was com-
promised on the basis of the figures shown in the
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exhibit from the Treasury Department which your

Honor has before you.

The Court: Then there wasn't any compromise.

Mr. Shallenberger: No. I mean the suit was

withdrawn.

The Court : The suit was withdrawn ?

Mr. Shallenberger: Yes, that is what I am ad-

vised—I had [24] no personal connection with it at

the time—and the assessments which were made

subsequent thereto, on Mrs. Barnes and on the other

heirs of the estate, were made on the basis of those

figures.

The Court: Mrs. Barnes, do you know whether

or not the question of the assessment was ever taken

to the Tax Court?

Mrs. Barnes: Supposing we ask Mr. Dobbins.

The Court: All right.

Q. (By Mrs. Barnes): Was it taken to the

Tax Court? Did you hear the question? Was the—

Would you please word that again?

The Court: Let me ask the witness: After you

received this notice of the additional assessment

from the Internal Revenue Agent, did you then take

the matter to the Tax Court to determine whether

or not the assessment was legal?

The Witness: I don't remember that part of it,

but my attorneys handled it, and Mr. Shallenberger

has their letters, from my attorneys, McMuUin and

somebody.

Mr. Shallenberger: From the correspondence

between Mr. Dobbins and his attorneys, it is obvious

that the petition that was filed with the Tax Court
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was never heard and the mater was withdrawn, and
an agreement was reached on the figures your Honor
has before you.

The Witness: Which agreement I accepted. [25]
The Court: Then this Agent's report is the final

adjudication, as far as that question is concerned?
Mr. Shallenberger: That is correct.

The Court: I just wanted to be sure that the
Tax Court hadn't acted on this matter.

Mr. Shallenberger: That is why I put that in.

Mrs. Barnes: I thought it had. I thought there
had been a decision it would have to be paid. That
is what I was led to believe.

Mr. Shallenberger: That assessment becomes a
final decision of the Court, for certain things.

The Court: You may proceed.

Mrs. Barnes: I could put that in, but I guess it

isn't necessary.

Mr. Shallenberger: No. I have no objection.
The Court: Might I ask another question?
Mr. Shallenberger: Yes, surely, your Honor.
The Court: This adjustment that was made be-

tween the estate and the corporation, whereby cer-
tain money that had been advanced to the estate
could be offset against money due the corporation
or due the estate, was that approved by the Pro-
bate Court? Was that discussed at all in the final
accounting ?

Mr. Shallenberger: Yes, it was, your Honor.
There were exceptions taken to the final account,
oh, a list of [26] them a block long. It took several
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years to liquidate them. And that is in the first

exhibit I placed in evidence, your Honor.

I might explain this, that the corporation was

solely owned by the estate.

The Court: Do you know where in the account

that question is discussed?

Mr. Shallenberger : I don't know where that spe-

cific question is discussed, no, your Honor. I

couldn't point it out to you.

The Court: All right, I will try to dig it out at

the recess.

Mr. Shallenberger: If you will notice, your

Honor, on the first page, in the receipt and distri-

bution, it appears, you will notice, about the middle

of the page, ''2-6/12 shares Lanbar Hotel Com-

pany" was distributed to her.

The Lanbar Hotel Company is the corporation re-

ferred to, and it was owned entirely by the estate

;

and consequently it was taking something out of

one pocket and putting it into another pocket of

the same pair of pants, as far as the forgiveness in

the transaction was concerned.

The Court: May I ask Mrs. Barnes a question.

I notice, on the first page of this account, evidently

your signature, ''Florence Lowe Barnes." [27]

Mrs. Barnes: That is correct.

The Court: It says,

"You are hereby authorized to enter satis-

faction upon the record for the award to the

undersigned."
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In other words, as far as the probate is concerned,
you have signed this receipt, signed the satis-

faction.

Mrs. Barnes: As far as the probate is concerned,
that is true. The only thing about the probate is

that their hands were tied by the original will,

which was very, very loose-jointed.

The Court: That may be true; but we can't go
back and adjudicate the will, and we can't go back
and pass on what the Probate Court did.

Mrs. Barnes: Of course, the probate wasn't
completely settled. I am going to prove that to
you, too.

The Court: This estate was in the Probate
Court, and we cannot interfere in any way with the
probate procedings.

Mrs. Barnes: I don't think you quite under-
stand. In the Orphans' Court of Montgomery
County we are supposed to check the trustees in
their care of the estate. That is about what it

amounted to.

The trustees started off to be my grandmother
and two other sons. Horace Dobbins, the defendant
in this case, was a third son. Now, I have docu-
ments right straight through of this entire case, and
I can show you it was [28]
The Court: No, what I am trying to get at is

this, Mrs. Barnes: This matter was in the Probate
Court

;
the Probate Court had the handling of this

estate. If the estate was not handled correctly, the
proper forum to present that matter would be in
the Probate Court.
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Mrs. Barnes: That is correct. I am not trying

to suggest that the estate was not handled correctly,

as far as the rules and regulations of the Probate

Court allowed. The Probate Court finished with the

trust estate in 1942, as those documents that have

been put into evidence show.

Now, the Probate Court is out of it in 1942, but

my Uncle Horace has acted as trustee since then

regarding a great many things that he did not

divide when he was ordered to ; and I am going to

show you right straight through all the agreements

he has made, in writing, on paper, that he has not

lived up to.

The Court: As I understand you, you say he has

not lived up to the order, the final order made by

the Probate Court?

Mrs. Barnes: No, I didn't; I don't believe so.

The Court: Then what did you say?

Mrs. Barnes: Right now?

The Court: Yes.

Mrs. Barnes: I said as far as the Probate Court

is concerned, I have got no argument with it. It is

out of it. [29]

The Court: You said that he was supposed to

distribute certain property

Mrs. Barnes: That is right.

The Court: and that he hasn't distributed

it?

Mrs. Barnes : That is right.

The Court: So evidently the order of the Pro-
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bate Court was for him to distribute certain prop-
erty to certain heirs.

Mrs. Barnes: That is right.

The Court: And you say he hasn't done it?

Mrs. Barnes
: He did in part, but not completely.

The Court: Notintoto?
Mrs. Barnes: That is correct. Also there are

some other things I don't understand that I want
to get rulings on.

The Court: Under this final account and dis-

tribution, what property didn't you get that you
think you are entitled to? I am not interested in
what other people didn't get that aren't here, just
you.

Mrs. Barnes: I am not interested in what they
didn't get. Of course, it is rather difficult to know
what I did not get when I don't know what I had.
In other words, I never knew what I had in that
estate. I did not and do not know. That is why I
am not at all clear what may be still floating around,
or what may be owing me by the estate or by Horace
Dobbins as trustee of the estate.

The Witness: May I furnish that [30] in-
formation ?

The Court: Yes.

The Witness: One part of it was the Howland
Hotel property, which was appraised in that report
at $100.00. In addition to that was 15 acres in a
pine forest in New Jersey; 37 lots at Lakewood
Park, New Jersey; 31/2 acres of low sedge land at
Toms River, New Jersey, all of which was ap-
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praised at $10.00, and that is the undistributed part.

And it was not distributed by reason of the fact

that no sale would be made if it had been dis-

tributed, because the heirs were exceedingly care-

less in answering letters or signing documents.

The Court: And you still have that property,

do you?

The Witnes : No. No one has it.

The Court: What happened?

The Witness : It is lying there, and the taxes are

accumulating on that.

The Long Branch property, the Howland Hotel,

was foreclosed by the city for taxes. That property

was on the books at $40,000.00—at $50,000.00. I

wrote to the heirs that I would not pay the taxes

on that property unless they wanted me to. They

did not reply to my letters. I did not pay the taxes.

And when the property was sold by the city for

taxes, the taxes accumulated then amounted to $40,-

000.00, so if I had paid the taxes and lost the money

on the interest I paid for the taxes I had paid, the

estate [31] would have been out $70,000.00.

The Court: My understanding is that you have

distributed all the property of value.

The Witness: Everything, except the property

appraised at $110.00. And I have offered to dis-

tribute that, as I have letters here, evidence, to

show. I said, ''I will distribute the property if you

will pay for the deeds."

Now, I operated that estate 30 or 40 years. I in-

creased the principal of the estate from $897,000.00
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to $1,560,000.00. I underwent a $500,000.00 sur-
charge suit for five years, and never have been paid
one cent, as trustee, for handling that property. I
have tried to do it honestly, and believe it has been
honestly handled, and that the heirs really don't
understand all the details of the matter, and there-
fore they have complained at times.

The Court: Mrs. Barnes, it is unfortunate when
someone comes into court without knowing the rules
of procedure, or legal principles, and so on, and
consequently a lot of things are done that are kind
of hazy in the minds of the parties. They don't
understand.

When you come into court as the plaintiff, the
burden is on you to establish your case. You can't
come in and say, ^^I don't know what it means."
The Court must find out what you are entitled to.

So it is up to you to find out and prove what prop-
erty this [32] party hasn't distributed to you. You
have heard his statement.

Mrs. Barnes: Judge, I am just trying to prove
one point. I can go into the records and possibly
bring up the properties, but what I am trying to
do now is to establish to you that the trust estate
has not been closed. That is the only point I am
trying to prove at the moment.

I have documents to prove that. I am not trying
to claim what is in it. What I am trying to do is

prove the trust estate is not closed, so I won't be
outlawed or be out of court. That is the only point
I am trying now to make.
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The Court: The trouble is, I think you are con-

fused by what is meant by an estate being closed.

Mrs. Barnes: No.

The Court: The estate has been closed, appar-

ently, by the Orphans' Court. That is what we mean.

Mrs. Barnes : Let me put it in a different man-

ner, because the result is the same: Mr. Dobbins

has continued to act as my trustee in other mat-

ters-

The Witness : I beg your pardon.

Mrs. Barnes: estate matters. I can prove

that.

The Court: That is another matter. You came

into court on this complaint. You drew the com-

plaint, or had someone draw it for you. You came

in here on a certain theory or position. [33]

Mrs. Barnes: That is right.

The Court: You say the defendant owes you

certain money, because of certain things set forth,

from the estate.

Now, as a general rule, when there is an estate

it is probated by the Probate Court. A trustee or

executor is appointed. He is an officer of the court.

When he gets through with his duties of probating

the estate, then he files a final account in the court.

If there are any objections by the heirs, they can

file objections. Those objections are heard by the

Court, and the Court makes a final determination

on the account, directing the executor to distribute

the property remaining. Then when the property

is distributed, there is an order of termination.
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There is an order of distribution, and an order of
termination; and when that is done the probate of
the estate is over with. It is closed and terminated.
Mrs. Barnes: This is the most peculiar case all

the way through, Judge. I probably spent $40,000
in attorneys' fees, trying to get it straight. I spent
so much money and the attorneys were still con-
fused, and so I have tried to work it out myself,
and I finally found out what happened. I think I
can present it now to you where it will be under-
stood, although it was only the last week or so
where I saw the pieces of the picture puzzle all in
one place so I can actually see what occurred. [34]
The Court: What I am trying to do is tell you

that I cannot go behind the probate of an estate
that is closed. The Probate Court had jurisdiction
of this estate, apparently closed the estate, and the
property was distributed.

Now, if, as you say, the executor did not give you
the property he was supposed to give you in the
distribution, that is a different thing. But you have
to point out the property. You can't say ^^I did not
get all I am entitled to.'' You have got to say,
^^ There was a lot here, or $1,000 there that I didn't
get."

Now, this witness says you got everything you
were entitled to. What is it you think you didn't
get out of the estate that you are entitled to?

Mrs. Barnes: The question is actually one of
manipulation on the entire thing, and I can prove
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that. It goes back so far, and you can't settle it

that way.

What I want is to be able to stand in court and

prove the entire case, and what happened, because

I don't want to be thrown out of court by so much

as saying the case was closed in 1942, and that I

was outlawed in such manner that I can't take it

up again and show what transpired.

I never had a chance to do this. Never had a

chance to do anything, because I could not act in

any way until the estate was closed.

My uncle, as trustee, paid my attorneys. No mat-

ter if I sent [35] attorneys in, he was the one that

paid them.

The Court: Did you object to the account filed?

Mrs. Barnes: I don't object to it.

The Court: Then we cannot go behind the ac-

count. The account has to be the stopping point.

We can't go behind the account, and I cannot en-

tertain any evidence at all trying to establish the

fact that the account wasn't proper.

Mr. Shallenberger: If the Court please, I might

say on page 18 it shows the Court's final order on

the account; and, of course, the first page

The Court: Page 18?

Mr. Shallenberger: Yes, the bottom of page 18;

and it shows the schedule on which the distribution

was ordered. You have to start from the front, be-

cause there are several documents in there. It is

18 from the front, and the remittitur, which is also

in evidence^
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The Court: Mrs. Barnes, here is a certification:

"I hereby certify that the within Schedule
is correct and in conformity with the adjudica-
tion and that due notice of the filing was given
in accordance with the rules of Court."

And then, on February 27, 1942:

"No exceptions having been filed within ten
days, the foregoing schedule of distribution is

approved as of course, and accountant has
authority [36] to make necessary assignments
and transfers of securities awarded in kind."

Now, if you can take this account and say, "Here
is an item of property that is supposed to come to
me"—that is, to you—"and I didn't get it," then
I will be very glad to hear you.

Mrs. Barnes: Can I offer into evidence letters
from my uncle over his signature, if he acknowl-
edges his signature, showing the estate was con-
tinued for many years thereafter, in other words,
that he continued to act as my trustee ?

The Court: The trouble is, Mrs. Barnes, I think
you are confusing the term "estate," or "probate
of the estate."

Mrs. Barnes: Then just say "my trustee."
Mr. Shallenberger: She means agency, your

Honor.

The Court
:

It may be after this estate was closed
that the defendant continued to act as trustee for
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you of certain property that he didn't turn over to

you.

Mrs. Barnes: I see. That is satisfactory.

The Court: But as far as the estate is con-

cerned, the estate has been closed. He may be acting

as trustee, and may have some responsibility as

trustee, I don't know.

Mrs. Barnes: That is what I want to prove.

The Court: Before we get into that, we better

take a recess.

(Short recess taken.) [37]

Mrs. Barnes : I thought maybe we had got away

from this tax matter, but there is something here

that is quite interesting. ^^Net income for 1940"—

Could he refer to those? Has he got one of these,

the Judge?

The Clerk: It is the first exhibit. Exhibit A.

The Court : Defendant 's Exhibit A ?

Mr. Shallenberger: Defendant's Exhibit A. It

is the document you have in your hand.

Mrs. Barnes: It is bound together, a page which

seems to be

Mr. Shallenberger : It is page 12 she is referring

to, your Honor.

Mrs. Barnes: I call your attention to the 1940

tax return, ^^Net Income for year 1940." Now, you

have that figure, sixty-nine-something?

The Court: 1940?

Mr. Shallenberger: If the Court please, I think

the Court is looking at another part of the same
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exhibit. They put all those exhibits together in that
certified copy. It is the first page 12.

The Court: All right.

Mr. Shallenberger: I would have re-numbered
it, but I didn't want to tamper with the court
record.

Mrs. Barnes : It is page 13 of mine.

Mr. Shallenberger : Yours is a copy. [38]
The Court: I have ''Net Income for year 1940."
Mrs. Barnes: And it shows a total of $69,713.80.

That shows the net income for the year 1940 for the
estate. This is in the Probate Court's return.

The Court: Yes.

Mrs. Barnes: And it shows there previous years,
then that income, and subsequent years.

Now, three pages past there, on a page that, in
that same document, is numbered ''15''—Have you
found that, sir?

The Court: Yes.

Mrs. Barnes there is again the year 1940,
*'By sundry amounts paid in 1940," and it shows
where taxes were paid in 1940 in the amount of
three hundred seventy-six thousand—What is that?
Mr. Shallenberger: $37,630.93.

Mrs. Barnes: Which is a pretty big item. And
there is a break-down on the other items. I thought
it might give up a clue as to where that money
went.

The Court: I can't go into the account only to
try to ascertain what the income of the estate was
for 1940.
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Mrs. Barnes: No, I am contending that that

money was supposed to have been used to pay taxes

;

but taxes is a business expense, and one doesn't

have to pay income taxes on legitimate taxes.

The Court: Now, you say they use the words

^'Net Income [39] for 1940." I don't know whether

they mean net income or not. $69,713.80.

On page 15 they say, ''Repairs, Expense, Legal

Expense, Taxes, Office Expense, Salaries," which

certainly should come out of the gross income. So

let's take $39,546.13 from $69,713.80; that leaves

$20,167.67.

Now, you were supposed to get one-fourth of

that?

Mrs. Barnes: • Yes, I was supposed to get a

fourth.

The Court: That would be approximately five

thousand.

Mrs. Barnes: I got $3,600.00. But

The Court: May I ask this witness a question?

The Witness: Yes, your Honor.

The Court: We have this report here which

shows net income for 1940 of $69,713.80. Now, we

also have expenses, sundry amounts, repairs, ex-

penses, legal expenses, taxes, and so forth, $39,-

546.13.

A. That came from, reduced

Q. (Cont'd): Now that leaves $20,167.67. As-

suming that when you said ''net income for 1940"

you meant gross income rather than net
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A. Yes. This was done by the auditors of the
court.

Q. You get $20,167?

A. My memory is that figure was—I reported it

as gross income that year as thirty-eight thousand.
Leave that out of the record, if you please. [40]
Q. Now, on your state income tax return for

1940, you report rents and royalties $26,715.87. On
this state income tax return you show $29,335.57 as
income. A. That is right.

Q. And you also show that you gave to Mrs.
Barnes $7,333.89.

The Witness: May I get my briefcase.

I show you Mrs. Barnes' account from the ledger
re<3ords of the estate.

The Court: Now, maybe Mrs. Barnes should see
it. Before he shows it to me, maybe you better have
a chance to look at it.

Mrs. Barnes: Let him look at it at the same
time.

Mr. Shallenberger: That is 1944. She was talk-
ing about 1940.

The Court
: Have you 1940 there ?

Mrs. Barnes: This is 1944.

The Witness
: 1939—This is the estate ledger. '40

begins at that point (indicating).

Mrs. Barnes: Let Mac look at it for me. I can't
figure.

(Parties examine document.)

Mr. Shallenberger: By the way, if the Court
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please, the subtraction is wrong in those figures. It

should be thirty thousand, instead of twenty.

The Court: Yes, it should be thirty thousand.

My [41] mistake.

Mr. Shallenberger: Is the Court ready for Mrs.

Barnes to proceed?

The Court : Yes.

Mrs. Barnes: I don't want to interrupt you.

The Court: I was just glancing over this.

Q. (By Mrs. Barnes) : This is a sheet from the

ledger of the hotel account?

A. This is a sheet from the ledger of the estate's

account.

Q. For what year?

A. Beginning here with 1940 (indicating) ;
be-

ginning at 1938 and running through '41.

Q. Does it show what I was paid by the estate

in the year 1940?

A. It shows you were paid $3,600.00 on that

account in 1940.

Q. Did you presume I was paid by the estate

on any other account?

Just a minute; I want to put that in evidence,

that one you are just looking at.

I just asked you, could there have been any other

account, any other hotel account or other estate

account, besides that one ledger? Did you have

other ledgers?

A. Well, the Lanbar Hotel Company had an ac-

count, and [42] if you were paid any more, it was

probably through them, or through charges against
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you in the hotel. I don't remember whether you were
there at that time or not, in 1940.

Mrs. Barnes: No, I was very busy in 1940,
working for the government, training flight stu-

dents, so I wasn't in the hotel in 1940.

Q. On there, as long as I brought it in, on my
Cousin Carolyn, will you see what amount was paid
to my Cousin Carolyn in 1940?

A. It shows here $1,800.00—Wait a minute. Yes,
$1,800.00.

Q. Do you suppose she was paid any money any-
where else ?

A. Well, I saw one account here that shows a
payment of, I think, one-quarter of seven thousand
and something. I have that some place.

Q. Well, let me ask it this way, then : If she got
more than $1,800.00, then I got more than $3,600.00;
would what be correct? The accounts would be the
same? A. Yes, I think so.

Mrs. Barnes: Let's take this account, the 1940,
and put that into evidence.

The Court: All right, it may be received and
marked as

The Witness
: This is a ledger page. I hope I can

get them back.

The Court: Yes, you can have them back. [43]
The Clerk: Plaintiff's Exhibit 7, your Honor.
The Court: Plaintiff's Exhibit 7.

(The document referred to was marked
Plaintiff's Exhibit No. 7, and was received in
evidence.)
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Mr. Shallenberger: If the Court please, I think

probably the questions that have been gone into

are immaterial as far as they concern an accounting

which was approved by the court and finally ap-

proved by the court.

The Court: We have one problem that is de-

finite; we have many of them that are indefinite,

but we have one that is definite. I don't think there

is any question but this plaintiff ought to receive

about $3,600.00.

Mr. Shallenberger: I think so, too, your Honor.

I was going to call your Honor's attention to page

16 of the same document which shows she got

$3,600.00 in 1940.

The Court: That is right. According to this she

got $3,600.00; but according to the income tax re-

turn filed by the estate, she was supposed to have

gotten $7,300.00.

Mrs. Barnes : And according to the federal gov-

ernment,

The Court : Wait a minute.

Mrs. Barnes: she was supposed to get

$18,000.00.

The Court : If you take this amount the executor

said he received in net income—I think it was gross

income—and deduct from it the expenses and divide

by four, you come near getting $7,333.00. It seems

to me there was evidence that [44] this party was

supposed to get $7,333.00. There is some evidence.

Mr. Shallenberger: If the Court please, I think

I could very easily point up the problem, and that
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is this; There was a distribution throughout this

estate, or this trust, through the years, that was
arbitrarily set up. Now, all of the money was not
distributed each year, because it required money
to run this business. This trust was a business; it

was a big hotel. Now, that would be chargeable and
reportable as income, although it was not received
in cash.

The Court: I know, but we have got the report
of this defendant showing definitely the n^i income,
or what he calls net income, from year to year. Now,
I don't think it is net income; I think it is gross in-
come.

Mr. Shallenberger : I think it is, too.

The Court: Also we have expense from year to
year.

Now, it may be true that some of the money was
used for other purposes, but nevertheless over the
years it shows a very definite program, showing this
party received, from year to year, a certain amount
of money.

It is possible the defendant can explain the dif-
ferences; but I say we have one thing that is defi-

nite that we can work on.

Mr. Shallenberger: I just wanted to point out
the [45] question that obviously all the money that
was earned each year couldn't be distributed and it

remain as a business. But that amount that was
earned would be income, and he would have to
show it in the fiduciary return as distributable to
the parties.
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The Court: If you can show that even though

she was entitled to $7,333.89, and even if she didn't

get it in 1940 that she got

Mr. Shallenberger : That was my plan. I wanted

to establish that point.

If you will notice, the decree of distribution says

all of the things set forth in Schedule A, and the

other matters which it sets forth.

Now, then, if there was any loose cash running

around, or loose assets, at the time of the distribu-

tion ordered by the Court based on these account-

ings, then the parties got it.

The Court: It would seem to me to be a very

inequitable situation for this defendant to report

that the plaintiff received certain income from the

estate, and make her pay income tax upon that in-

come, and then never give it to her.

Now, that is evidently what happened, because

she has been called upon to pay $4,000.00 or better

of tax upon property that she says she never had

gotten, or income she has never gotten.

Mr. Shallenberger: If the Court please, this was

a [46] trust, not an estate.

The Court: All right, let's call it a trust. But

the complaint of the plaintiff here is, if we use her

words, that she was '^hounded" by the government

to pay income tax on income she says she never got.

Mr. Shallenberger: True, your Honor.

The Court: Even though she never got it, she

may still be responsible to pay the taxes on it.

Mr. Shallenberger : Very true.
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The Court: There may be a liability on the de-
fendant, I don't know.

Mr. Shallenberger: Who did get it? That is the
question. The heirs got it in their final distribution.
Mrs. Barnes

:
I would like to see where we got it.

The Court: Suppose you wait until the plaintiff
is finished with this witness. It may be you can
establish or explain all these questions.

Mr. Shallenberger: If the Court please, what I
was doing was trying to suggest—I hate to make
objections where a person is appearing as Mrs.
Barnes is. I want to leave her all the latitude pos-
sible, because I think she is entitled to what ex-
planation the law may give her. However, I do
think that what happened prior to the time that the
exceptions were allowed and settled is a matter
which is res adjudicata, and not within the juris-
diction of the Court. [47]
The Court: Well, I am not going behind the

final distribution, and am not going behind the final
account, but I am taking the final account upon its
face.

In other words, I say this was the final account
of the Court, and this shows what was done. Now,
the only question is, did the executor or trustee do
the things he was supposed to do ?

Mrs. Barnes: Here is one thing that makes it a
little diflScult. We are talking about the year 1940.
Now, the paper that pertains to closing the trust
estate wasn't made final until 1942, but the govern-
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ment didn't come around and say we owed money

until 1944.

The Court: The government is always five or

six years behind.

Mrs. Barnes: I know; but it makes it a little

difficult to say the estate was closed as to the estate

matter, because the estate didn't know about it in

1942.

The Court : We are talking about the estate, not

the money due the government.

Mrs. Barnes : That is what I mean, the taxes due

for 1940. What we are talking about is the year

1940. This paper that appears to be a report on this

estate is 1942, yet the federal government didn't

come around and say we were owing them more tax

money until 1944. So I don't think there could be

anything about what the government shows [48]

in that particular paper Mr. Shallenberger referred

to, because we didn't any of us know it, including

the Probate Court in Pennsylvania, in 1940.

The Court: While you are breaking in, may I

ask you a question? Of course, when we get into

another jurisdiction and are practicing law from

across the continent, they do things we can't under-

stand, in other courts.

Mrs. Barnes: They had very little latitude, be-

cause the estate was such there was nothing strict

about it, or what they could do. The trustees could

do as they pleased, so the Court had nothing to

criticize about the trustee.

The Court: I notice in the final account they
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have shown Florence Lowe Barnes' one-fourth un-
divided interest in securities and real estate listed

under Schedule A was $337,001.90. Did you get

$337,001.90?

Mrs. Barnes: No, I didn't sir, not anywhere
close to it. Never.

The Court: What did you get?

Mrs. Barnes: I got a one-fourth—I got 21/2

shares of Lanbar Hotel Company, and the Lanbar
Hotel Company owned the hotel. The hotel—I will

tell you in truth exactly what happened.
Mr. Dobbins, as our trustee, made an agreement

with the other trustees that he would accept no fees.

He made that statement a while ago, ''No fees as
trustee." However, he [49] himself formed this cor-

poration without our knowledge, and the entire cor-

poration was owned by the estate. He was acting
as the trustee of his own children, of which there
are four, and he got the benefits of one-fourth of
the estate, then of course owned one-fourth of the
hotel.

I have one-fourth, because my mother was one of
the four descendants of my grandfather, and I was
the only child, the only living child.

The other half was divided between the three
girls, for a fourth, and one-fourth to the other two.
Now, what he did was make a corporation, of

which the estate owned the corporation; but he,
as trustee of the estate, ran the corporation. Then
he paid himself a phenomenal salary, a very large
salary.
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Mr. Shallenberger: If the Court please, I am

going to object to this and ask that the witness' re-

marks be stricken. The witness is now testifying

—

she is not sworn.

The Court : I am very sorry, she is not a witness.

Mr. Shallenberger: She is acting as one at the

moment.

The Court : That is right, she is testifying trying

to explain her position.

The thing I am wondering about is this : We have

here, Mrs. Brown, a decree of distribution. This

decree of distribution says you have been distributed

$337,001.90,

Mr. Shallenberger: That is on an appraised

value. [50]

The Court: ^in securities and real estate.

This is in schedule A.

Mrs. Barnes : Counsel answered the question. He

said that was the appraised value.

The Court : That was the appraised value ?

Mrs. Barnes : Yes ; but that was way, way off.

The Court: If you didn't get that property,

Mrs. Barnes: I didn't.

The Court: the time to have appealed and

have been heard was in the Probate Court. You

could have gone and said, ''I didn't get it."

Mrs. Barnes : I was working at Muroc Air Base

for Uncle Sam and couldn't leave.

The Court: That doesn't help you now.

Mrs. Barnes: I can still show you he is still
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acting as my trustee, and I am going back through
the whole thing and show you the whole picture.
The Court: I don't know.
Mrs. Barnes: I think I can.

The Court: You are taking on a pretty big pro-
gram.

Mrs. Barnes: I know; but I think it is one that
should be taken on.

I didn't quite finish with this, I don't believe,
although I may have. I would like you to read me
those figures and tell me what happened to that
money. That is still 1940. [51]
The Court

:
What money are you talking about ?

Mrs. Barnes
: Well, subsequently I was

The Court
:

The only figure that we can possibly
be interested in in that report is the money belong-
ing to you, or what you got.

Mrs. Barnes: What I am trying to show, trying
to figure out, I am actually trying to figure out
where the government charges me with eighteen
thousand that year. That is what I want to know.
Where does that sum of $18,750, come from?
The Court: It doesn't make any difference.
Mrs. Barnes: I am going to pay for it, sooner

or later. They are waiting right now to see how
this comes out. If they don't levy it here, they are
going to levy it somewhere else.

The Court: The government assessment has be-
come final

Mrs. Barnes: I didn't get the money.
The Court: What we are trying to find out is
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whether you didn't get some money you are entitled

to.

Mrs. Barnes : I know I didn't, in any form from

the estate or otherwise.

The Court: This ledger sheet is in evidence as

Plaintiff's Exhibit 7.

I might ask the witness, according to Exhibit 7,

Mrs. F. L. Barnes—That is the plaintiff here, is it?

The Witness : Yes. [52]

Q. (By the Court) : She received $3,600.00 this

year, that is, in 1940?

A. I believe she received more than that.

Q. Well, as far as this record shows

A. On that record she received $3,600.00.

Q. That is all she received? A. Yes.

The Court: I think that is what this record

shows.

Mrs. Barnes: Are there any other records?

The Court : Do you have any other records show-

ing she

Mrs. Barnes: For 1940.

The Court: ^received any other money?

The Witness : I have the cash journal, which I

will look into when I return to San Pedro. I

haven't it here.

Now, this is for 1940, your Honor?

The Court: For 1940.

The Witness : I will find out what that is.

Q. (By Mrs. Barnes) : Is that your signature

(indicating)? Did you write me that?

A. Yes, that is my signature.
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Mrs. Barnes: I am proving from this that he
was still acting as my trustee in—What is the date
there?

The Witness : That is 1949.

Mrs. Barnes : 1949
; yes.

Mr. Shallenberger: If the Court please, if she
wishes [53] to offer that in evidence, I have no
objection.

The Court
:

It may be received as Plaintiff's Ex-
hibit 8.

The Clerk : So marked.

(The document referred to was marked
Plaintiff's Exhibit No. 8, and was received in
evidence.)

Mrs. Barnes: You stay right here; I have got
a lot more of these.

Mr. Shallenberger: All right.

Mrs. Barnes: We will get them in fast, and not
waste a lot of time, because they all prove the same
thing.

(Counsel examines documents.)

Q. (By Mrs. Barnes) : Is that your signature ?

Mr. Shallenberger
: I will stipulate to it.

The Witness: Yes. But this has nothing to do
with the estate.

Q. (By Mrs. Barnes) : That shows—you were
acting for me, weren't you? A. No.

Q. What were you doing?
A. I traded you some property, and among it was

a house called Casa La Eoca.
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Q. Yes.

A. (Continuing) : The house had been rented to

this man for $20.00 a month. He sent the rent to

me, and I sent it to you. [54]

Q. But you were taking care of those things for

me, weren't you? A. I was not.

Q. Well, whose name was this property in?

A. At that time it had been deeded to you.

Q. But the deeds were not recorded?

A. I think you know about that.

Q. Now, what date is that (indicating) ?

A. December 14, 1942.

(Counsel examines document.)

Mr. Shallenberger: I will stipulate that can go

into evidence.

The Court: It may be received and marked Ex-

hibit 9.

Mrs. Barnes: This one, too? He says this is his

signature.

Mr. Shallenberger: Sure; it is all right with me.

The Clerk: Plaintiff's Exhibit 9.

(The document referred to was marked Plain-

tiff's Exhibit No. 9, and was received in evi-

dence.)

Mrs. Barnes : You looked at this one.

Q. This is a letter from you, dated December

14, 1942, in which you say, ''Inclosed is an income

check. No. 5502, in the amount of $3,600.00, is your

share of the $14,400.00 cash received from the Lan-
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bar Hotel Company on"—What is that? I can't
read it. [55]

Mr. Shallenberger: "Account of rent."

Q. (By Mrs. Barnes) : on account of rent.
A. What is the date?

Mrs. Barnes : December 14, 1942.

Mr. Shallenberger: If the Court please, maybe
I can shorten this. I will offer a stipulation. I think
I know what she is trying to prove, at least part
of it, and I am willing to offer a stipulation, and
that is that from the time that she signed the
receipt of distribution, which is the first page of
that Defendant's Exhibit A, up until January 3,

1945, which was the date that Mr. Dobbins pur-
chased her share in the hotel, that he ran the hotel
and the properties of the heirs; in other words,
from 1942 to January 3, 1945.

Mrs. Barnes: That isn't what I want with that
document. There is something else I am going to
bring up later.

The Witness
: You didn 't finish it. ' 'As agent. '

'

Mr. Shallenberger: I just said you ran it. I
didn't say in what capacity. That is a matter for the
Court to decide.

The Court: May I ask Mrs. Barnes a question: I
notice in the pleadings, and counsel has just stated,
that sometime after this estate was closed that you'
sold to the defendants your interest in the hotel.

Mrs. Barnes : Yes. [56]
The Court

:
Now, are you contending in any way

you were cheated on that transaction?
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Mrs. Barnes : I can prove that I was.

The Court: I didn't ask you what you could

prove. I asked if you contended that. Are you trying

to say now you were defrauded on that transaction?

Mrs. Barnes: In not only that, but in many

others ; in the general estate far more than that.

The Court: I know, but the trouble is, Mrs.

Barnes, you come into court on a complaint, and

you are limited to the issues set in the complaint.

Mrs. Barnes : I think they are covered.

The Court: It is not right to come in on a

panel door and take in the whole house. You are

limited.

Mrs. Barnes: I asked for an accounting of the

estate, that is, what the eseate owes, and that is

pretty broad. It takes in the whole thing.

Mr. Shallenberger: I think the Court is satis-

fied there was an accounting and there was a closing.

The Court: There was an accoimting in the es-

tate, and there was a closing of the estate. Subse-

quent to that time, if the defendant had property

belonging to the plaintiff and he did not turn it

over to the plaintiff, that he held back as trustee,

he should make an accounting for that property. If

she can establish there was property. [57]

Mr. Shallenberger: True, your Honor.

The Court: I don't know if there was property.

We have a lot of suppositions.

Mr. Shallenberger: True; but that is not now

what she is proceeding on.
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The Court: You heard the stipulation. Isn't that
what you are trying to prove, that is, that after the
signing of this receipt, that you made here, that he
continued to act, either as your trustee or your
agent, in winding up and taking care of the prop-
erty for you? Is that what you are trying to do?
Mrs. Barnes: Yes, either or both, as my trustee

or agent.

The Court: Either trustee or agent. And the
Court will decide, from the evidence adduced,
whether or not there was any such relation during
that time.

Mrs. Barnes: We just showed a paper there
right down to 1949—What is the exhibit number?
The Court: The last exhibit?

Mrs. Barnes: No, not the last one. I think the
one he has in his hand now. I believe that is it.

Is that 1949? That has nothing of the sale or any-
thing. That is still distributing from the original
estate.

The Court: Well, when you have an estate that
IS a million dollars or more, composed of a lot of
property, you [58] also have a lot of "cats and
dogs," stuif you just can't get rid of. You can't
sell it, can't give it away. I note from these letters
the defendant is suggesting you give it to the Salva-
tion Army.

Then there may be a number of heirs. If you
divide into so many interests certain property, it
is of value to no one.

The fact he was, in 1949, still tryng to get rid
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of the property he had is no indication to me of bad

faith.

Mrs. Barnes : No ; but I will show you. You have

seen here how much—you have seen that (indicat-

ing). That one is all right.

Eead me what you were giving out that year (in-

dicating).

The Witness : This was December of 1942.

''We inclose income check in the amount of

$3,600.00. This is your share of the $14,400.00

cash received from the Lanbar Hotel Com-

pany."

Q. (By Mrs. Barnes) : You were acting there-

was that after I had been deeded my interest in the

hotel? A. Yes. That was signed as agent.

Q. That was after I had been deeded my in-

terest? A. Yes.

Q. In other words, you were then acting, not as

trustee but as agent?

A. I acted as agent, with the consent of the

heirs. [59]

Q. Now, I want to call your attention to page 24

in the deposition that I took

Mr, Shallenberger : Would you use the original?

The Court : Have we got the original deposition ?

The Clerk : Yes, your Honor.

Mrs. Barnes: Let him see the original.

Q. You answered me there, at the bottom of page

24, your answer is:
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''I will state first that as trustee I was in
the habit of paying the sum of $14,400 cash
each year to the heirs, of which your share, I
believe, was $3600, and I so reported it in the
Internal Revenue report and the Internal Reve-
nue agent took exceptions to that. This is my
report in connection with the Internal Revenue
Department, which would be the same as
yours.''

What I am .interested with in this case is not the
tax matter, but you say you were "in the habit of
paying the sum of $14,400 cash.'' A. Yes.
Mr. Shallenberger: Please, I won't ask you to

read the entire question prior to that, but that was
referring to 1940. I merely want that a part of the
record.

Mrs. Barnes: Fine.

Q. Now, this (indicating) was the year 1942, and
the amount was the same, wasn't it? [60]
A. This was after the settlement of the estate,

and the amount was the same.

Q. In other words, the estate had been settled
and many securities had been sold, is that correct?
A. They had to be sold to pay the expense of

your contest.

Q. These securities had been sold, therefore the
income from them no longer came into the estate;
is that correct? A. Yes.

Q. Before the undivided distribution of the
hotel, you make this remark that you were in the
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habit of paying $14,400.00 cash each year. Now,

counsel has said that was specifically for the year

1940, but you make the same remark here in 1942.

How many years did you pay that same amount?

A. I do not remember.

Q. But it was usually $14,400.00 each and every

year went to the various—that would be one-fourth?

A. At least that much. I think extra payments

were made at times, I am not sure.

Q. How does it happen that in 1940 the amount

that was paid to the heirs was the same as was paid

in 1942 after all these stocks and bonds and every-

thing had been sold, and the portion of the estate

was put into the heirs' hands, there were certain

things given to them and only the hotel [61] itself

was the same? How come the amount was the same?

A. Because the stocks or bonds—I think it was

all bonds—produced no income, as I can remember.

During that depression, all those companies failed

to pay income. The Bellevue-Stratford, for instance,

in which we had $20,000.00 of bonds, under order

of court those bonds were sold for $500.00, and the

estate took a loss of $19,500.00 on that occasion.

And the other bonds were of similar order and

character.

Q. Who had purchased these bonds for the es-

tate? Were you the purchaser of the bonds?

A. Yes.

Q. And you also were the seller of the bonds?

A. No. The bonds were sold through court order
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by a man selected by Mr. Saul, who was my attorney
in Philadelphia.

Q. Was Mr. Saul the attorney for the estate and
the heirs, or your personal attorney?

A. He was the estate's attorney, and as trustee
he was my personal attorney.

Q. But he wasn't the attorney of record for the
heirs, as shown in that accounting, was he?
A. He had, to represent him in the accounting,

Mr. Smillie, who was the District Attorney, and
Smillie and Saul handled the case.

Q. Was Mr. Smillie working for the estate before
Mr. [62] Saul was working for the estate?
A. No, Mr. Saul has worked for the estate oft

and on twenty or thirty years.

Q. In other words, for you for twenty or thirty
years? A. No, the estate.

Q. Who else in the estate could have employed
him except you ?

A. The trustees of the estate.

Q. Who were they?

A. Richard Percy Dobbins, W. E. Dobbins and
Mrs. C. W. Dobbins. Then I came into the trustee
m 1913. In fact, Mr. Saul did business for my father
before 1933, the date of his death.

Q. Just a minute; we are a little confused. Your
father died before 1933.

A. 1893; I beg your pardon.

Q. I met Mr. Saul, and I would say he was a
far younger man than that. It wouldn't be possible.
A. He was working with John G. Johnson, and



90 Horace Dobhins vs.

(Testimony of Horace M. Dobbins.

)

when I came into the picture Mr. Johnson called

Mr. Saul in, said, ^^Here is Mr. Dobbins of the

Dobbins estate. Look after him."

Q. Are you sure that wasn't Mr. Saul's father?

A. No, that was in 1913, when I went into the

trust. John G. Johnson, for whom Saul worked or

was brought in with, was attorney for my [63]

father.

Q. You just finished saying, I believe, that there

was no interest on the bonds in the year 19401

A. I don't think there was.

Q. Here we show where there was $2,455.20 in-

terest on bonds that year, and we also show ''other

interest $950.00" and rents, $66,258.60, and sale of

miscellaneous items, $50.00. That is in the year 1940.

You stated there was no interest on that ''bonds"

in 1940 ? A.I did not remember that item.

Q. That is in your own account here to the

Court? A. Exactly.

Mrs. Barnes: That is proof of it back in 1940,

Judge.

Mr. Shallenberger: I think the question is argu-

mentative, your Honor. It shows there was sufficient

income to still pay that amount without the bonds.

The Court : I think the account speaks for itself.

I am not going behind the account. I am going to

take the account as true.

Q. (By Mrs. Barnes) : I will ask, Mr. Dobbins,

how do we account for the discrepancy when we had

interest in those amoimts paid in 1940, and when I

received $14,400.00 in 1940, then all those things
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were liquidated by order of the Court, as you so
often say, and all the other things were distributed
to the heirs, then the hotel rent, again as you were
in [64] the habit of doing each year, you paid us
$14,400.00 rent in 1942, after all these other things
had been done ?

Mr. Shallenberger: If the Court please, I will
object to that question as argumentative. The rents
and royalties from the hotel, as against the expense,
show that regardless of the bond
The Court

:
I am going to overrule the objection.

The witness has been asked to explain, if he can.
I don't know if he knows; I don't know if he knows
what to explain.

The Witness: You will remember the account
was approved in 1942. The expenses of that case
ran around $50,000.00, and the Court ordered me
then to sell all those bonds, and they were given to
the agent appointed by Mr. Saul, to sell, and the
proceeds of that was deposited in the Tradesmen's
National Bank and Trust Company; and from that
deposit Mr. Saul-or Mr. SmiUie received forty-
five thousand-or forty thousand dollars; the Court
auditor received some $5,000.00; I think there was
a payment of $500.00 to Mr. Penel, representing
unborn children, and some court costs. And that
was paid from the proceeds of those securities.
And I continued to run the hotel with the consent

of the heirs, as agent, and out of the receipts from
the hotel I was paying them $14,400.00 per year.
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The Court : Was that agreement to run the hotel

as agent in writing? [65]

The Witness: I think I can produce a letter

stating that the hotel would not run itself.

The Court: Well, you didn't have a formal con-

tract drawn up between the heirs and yourself?

The Witness: I think I had their consents in

writing to do it.

The Court: But you didn't reduce it to a formal

contract?

The Witness : No, it was not a formal contract.

I had been running the hotel since 1933. In 1942

it was distributed and the trustee discharged, then

I continued to run it with their consent, and I be-

lieve that consent was in writing, as agent. I ran

it to 1945, January 3rd, when Mrs. Barnes sold

her share, and continued to run it until about Octo-

ber, 1946, when I sold my share.

The other 49 per cent was sold already in the year

of 1946.

Q. (By Mrs. Barnes): You might tell the

Judge how that got to be 49 per cent.

A. The heirs out here agreed to give an attorney

three per cent of their interest in the estate to

watch me.

Q. Go ahead.

A. And that ended up in him having 9/10 of

one per cent of the Lanbar Hotel Company stock.

Q. Then what did he do ?

A. He came to Philadelphia and told me he had

tried [66] to sell his interest in the Lanbar to all
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the different heirs, and they would not buy it. He
wanted to know if I would buy. I said, ''How much
do you want for it?" He said, ''$6,500.00." I said,

"All right, come down to the trust company. I will

give you a check.''

So I had one-quarter of the Lanbar stock, held as

trustee for my children; I had one-quarter of the
Lanbar stock I purchased from Mrs. Barnes ; then
I got 9/lOths of one per cent more, which gave me
control of the company.

The other 49 per cent was sold to very nice Jewish
people from Philadelphia, who came in and wanted
to run the company.

I told them they couldn't run it, that I had con-
trol; if they wanted to run it, they would have to
buy me out, and if they didn't want to do that they
could sell to me. That resulted then in them buying
me out.

One property not mentioned in the distribution of
the estate, and it was distributed, was 308 North
Broad Street, 1409-11 Vine Street; and I think
that property cost the estate about $126,000.00. And
I believe Mrs. Barnes' statement, her fourth in that,
is about $18,000.00. And when I sold to these Jewish
people the interest controlled by me, I sold for the
trust a fourth interest in the adjoining building,
and a fourth interest in the hotel, and then I sold
for myself a fourth interest in the hotel, which I
had [67] purchased from Mrs. Barnes.

Q. We were on a subject there about these vari-
ous stocks that you sold. You were telling them



94 Horace DobMns vs.

(Testimony of Horace M. Dobbins.)

about the stocks the Court ordered you to sell

A. Bonds, I think.

Q. Bonds, at such a loss. I want to call your

attention to what I call page 8, but which is page 7

in Defendant's Exhibit 1, I believe.

The Clerk: ^^A."

Q. (By Mrs. Barnes) : ''A." It says that there

were 25,000. What does that mean, dollars, or shares,

or what 1

Mr. Shallenberger : To which item do you refer?

Mrs. Barnes: 261 North Broad Street.

The Witness: That was $25,000 in bonds, par

value.

Q. (By Mrs. Barnes) : Why does it say, over in

the other colunm, they cost the estate $50,000.00?

Mr. Shallenberger: If the Court please, I am

going to object to this. This is going into the ac-

count, and doesn't prove any part of the matter that

the plaintiff has a right now to inquire into.

The Witness: I would just as leave answer the

question.

The Court : You answer the question, then.

The Witness : 25,000 represents what we received

for them, and 50,000 represents the cost.

Q. (By Mrs. Barnes) : That is what they [68]

cost ? A. Yes.

Q. And how did they happen to cost $50,000.00?

How did you pay that?

A. That was paid by an estate check, $50,000.00,

for those bonds.

Q. You gave a check for that? A. Yes.
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Q. In other words, the $50,000 of estate funds
only purchased $25,000.00 worth of this company's
bonds here?

A. No, it purchased $50,000.00 worth.

Q. Why does it show it was only $25,000.00?
A. Because I was forced to sell them to pay at-

torneys' fees.

Q. But when you sold them, the item of sale
over here is $15,407.50, that you sold them for.
A. Wait a minute

Q. You paid $50,000.00 for them, you sold them
for $15,407.50, but they were actually valued at
$25,000.00?

A. This report seems to show that they were
sold for $15,407.50.

The Court
:

Well, now, I might say to the plain-
tiff that I know something of accounts made in
probate estates.

Mrs. Barnes
: Just a minute, your Honor.

The Court: The second column doesn't show the
value; it shows the appraised value. Now, many
times property is [69] appraised in an estate for a
greater amount than it can be sold for.

Mrs. Barnes: Well, he says he paid $50,000.
The Witness: Well, I am not sure
The Court: That might be true. He might have

paid $50,000.00 for them.

Mrs. Barnes: For $25,000.00 worth.

Q. Let me ask you a question: Was this a com-
pany, 261 North Broad Street? A. Yes.

Q. Who was president of that company?
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A. I was.

Q. How many shares of stock were there in that

company ?

A. I don't remember the shares of stock, but all

those companies, building companies, in Philadel-

phia became defunct, and the trustees for the bonds

carried them along until such a time as they thought

that they might be managed. Then they called to-

gether representatives of the principal owners, and

from that selected the board of trustees, and it so

happened in three of those companies my interest

was such that they made me president of three of

those companies.

Q. That is three of the companies here we took

such a loss on when we sold stock on, is that correct?

A. Yes.

Q. Did you own any of the stock [70] per-

sonally?

A. I don't think I owned any of the stock. The

loss was taken before I was made president. This

loss was taken when you paid your attorneys' fees.

The Court : Mrs. Barnes, I have been rather pa-

tient and given you a lot of leeway, but I cannot

go behind the accounting. It may be this defendant

didn't handle the property correctly. It may be he

caused the estate terrific losses. That is immaterial

as far as I am concerned in this case. His conduct

in that estate was clearly outside the jurisdiction

of this court. We have a final account. We are going

to start with the final account. I cannot go into any-

thing that happened before the final account.
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Mrs. Barnes: Not even if fraud is involved?
The Court: Not even if fraud is involved. If

there is fraud involved, that question is for the Pro-
bate Court, and not here.

Mrs. Barnes: If I understand the law in the
matter—I don't know too much about these things,

but I understand one has a legal right, from the
time one discovers fraud, has a year to file a case
regarding it. Is that correct?

The Court: Well, you haven't alleged fraud.
Mrs. Barnes: No, I haven't, because I am just

in the process of discovering it.

The Court
:

This is the wrong place to discover it,

in the trial. [71]

Mr. Shallenberger: If the Court please, may I
also call your attention to the fact the record dis-
closes, in Exhibit A, that exceptions were filed to
the accounting, and Mrs. Barnes was represented
by her own attorney, and the matter was heard, and
thoroughly heard.

The Court: Yes. It was discussed there, and if
there had been any conduct on the part of the execu-
tor—I notice in the report that the Court is rather
critical of the executor, some of the things he did.
However, the report was approved, the final order
was made.

Now, if you can show that you were supposed to
get certain money in 1940 and didn't get it, I am
perfectly willing to listen to you with a very atten-
tive ear. That is up to you to prove. We have got
to have some evidence, some concrete evidence.
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Mrs. Barnes: There are three main things I

brought up in the complaint, as I remember. One

was the tax matter. I wanted to be paid the money

that the government discovered I was owed in that

year, 1940. I know I did not get it, nor was there

any legitimate reason he could have spent it any-

where else, because the expense would be tax free-

maintenance, and such things. I have asked in the

complaint for that money in 1940. I also asked

damages for the hounding the government has given

me for many years.

The Court: I couldn't make this defendant pay

for what [72] the government did.

Mrs. Barnes : If he is the cause of that for not

giving me my money? The government says he paid

me that and I have to pay it.

The Court: Suppose he paid you and you still

didn't pay it?

Mrs. Barnes: In that year, 1940, I only took

what I had to; but I lost a lot of money that year,

and even if I had been able to declare that, and

got the money in 1940, maybe it would have made

a difference in 1940, but for the amount I have now

I wouldn't have to pay, if you know what I mean.

My losses in 1940 were greater than I declared

on my account, for the reason there was no use

declaring losses you wouldn't be allowed.

The Court : Well, it is nearly four-thirty. I think

it is time to quit for the afternoon. But I want

to try and impress upon both sides again that it is

going to be impossible to go into the question of the
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accounting of the estate. I am going to have to take
the estate accomiting on its face value. I may not
understand it any better than you do, but I am
going to have to take it for what it says.

Mrs. Barnes
: Even if I just found out now that

Mr. Dobbins has done considerable manipulation
there that probably didn't come to the attention of
his attorneys, or the heirs' attorneys, or any at-
torneys I may have had at that time? [73] What
would I do in that case ?

The Court: I am awfully sorry you came into
court without an attorney, which is a very unsatis-
factory way.

Mrs. Barnes: I spent $40,000.00 in attorneys'
fees.

The Court: If your case is worth anything at
all, it would be worth employing an attorney.
Mrs. Barnes: I had a very difficult time to get

attorneys to understand this.

Just like, in the deposition, Mr. Dobbins said he
was never criticized by the Probate Court for the
money he received.

The Court: What difference does it make
whether he was or wasn't?

Mrs. Barnes: They didn't have a right to criti-

cize him, or they would have.

I am going to ask him, how did we get the hotel
in the first place ?

The Witness: You made a statement a while
ago that I formed the Lanbar Hotel Company. That
statement is absolutely wrong, and you have noth-
ing to substantiate it with.
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Q. (By Mrs. Barnes) : All right, who formed

the Lanbar Hotel Company ?

A. Attorneys in Philadelphia, W. W. Smithers—

he is dead now—formed the Lanbar Hotel Com-

pany, and his associate was named Landers, and a

real estate man, Barry, [74] and they took the first

part of those two names and called it Lanbar Hotel

Company.

Then they tried to lease the hotel from the estate

and run it, and I said, '^You can't do it. Give me

that hotel company." That hotel company cost the

estate $500.00.

Thereafter I went in to run it. I was sued for

various sums by the real estate agent and other

people, which didn't amount to anything finally,

and I captured that hotel company for the estate,

and ran it under that name.

This thing has been a continual fight from start

to finish, and I regret very much the heirs found

it necessary to make any complaint, because I tried

to do my duty in the matter, even though I haven't

been paid for it.

The Court: I think we will now recess until

tomorrow morning, but I would like, Mrs. Barnes,

for you tonight to consider the fact that we are not

going into the accounting of the Probate Court.

You are going to have to take that as final,

Mrs. Barnes: I was not trying to go into the

accounting of the Probate Court. That was not my

intention in questioning the accounts. What I was

trying to show on the record is that my uncle was

president of three of those companies. I was going
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to prove he did know about those stocks. I was
going to prove they were sold for far less than they
were worth at that time, probably to himself. [75]

I wanted the record of it, because I have never
been able to prove anything, because I haven't had
a chance or opportunity of having my uncle where
he would have to tell the truth, before. All these
years he either refused to talk to me, show me
records, or tell me the truth. That is my reason
for getting him under oath where I can get to the
bottom of some of these things.

The Court: I know, Mrs. Barnes, but at the
time of the trial of a case is not the time to ascer-
tain what the facts are on which you predicate your
cause of action. You come into court on a cause
of action, and are limited to that cause of action.

Mrs. Barnes: Isn't it a fact that I asked the
estate for an accounting? Isn't that in the com-
plaint, Judge?

The Court: I doubt very much if it is in the
complaint the way you think it is.

Mrs. Barnes: Maybe I didn't get it in clear. I
asked for an accounting and closing of the estate.

The Court: We are first going to have to estab-

lish if the estate was closed,

Mrs. Barnes
: We have it up to 1949 now, and

I have papers to show all those years.

The Court
: We are also going to have to estab-

lish an accounting should be ordered, if an account-
ing is necessary. I don't know if it is. [76]
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Wednesday, May 23, 1951—10:00 A.M.

The Clerk: No. 1048, Northern Division, Civil,

Barnes vs. Dobbins, for further trial.

Mr. Shallenberger : We are ready to proceed.

The Court : Now, before proceeding in this mat-

ter, since our recess last night I had a chance to

go over and study the exhibits that have been

introduced in court ; and I think it would be a wise

move now to state to the respective parties and to

counsel as to certain conclusions which I have

reached from the exhibits which are before the

Court and which are not contested in any way. By

doing this I think I can limit the evidence in this

case, keep out a lot of evidence that is not material

under any theory of the case, and reduce the case

to an issue that I think is of importance.

One of the first things in this case to be disposed

of is the final account and decree of distribution.

We have before the Court the final account and

decree of distribution, which is Exhibit A. The

first thing upon the final account is a receipt signed

by Florence Lowe Barnes, the plaintiff, in which

she acknowledges she received $339,826.07. I asked

her yesterday if she got the money and she said,

^'No."

In the account itself is set forth a statement

of [79] distribution to Florence Lowe Barnes for

$339,826.07. That is mentioned in several places.

There was an exception filed to the account—the

exception was filed by Mrs. Barnes, among others-

relative to this particular allowance, and the Court

ruled upon the exception.
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It also appears from the evidence before the
Court that this matter went up on certiorari, and
it was returned to the lower court.

Evidently, after the filing of that account, the
decree of distribution, the appeal, Mrs. Barnes, the
plaintife, then signs a receipt in which she says,—
this is Florence Lowe Barnes—^Hhe undersigned
having received the following from the principal of
the estate in satisfaction of the said award,'' and
showing a total of $339,826.07. I cannot go behind
Mrs. Barnes' signature. She stated here that she
got the money.

You come into court upon a pleading which you
yourself made. You set the issues. You do not say
in any way that this receipt was obtained by duress,
menace of fraud. The receipt speaks for itself, and
I cannot go behind it. I am going to have to hold
that the proceedings in the Orphans' Court of
Montgomery County, Pennsylvania, are res adjudi-
cata and this Court has no right to interfere in

those proceedings in any way, and has no jurisdic-

tion to change them, whether they are right or
wrong. The decree of distribution [80] was made;
the receipt shows the property was distributed, and
Mrs. Barnes says she got it.

Yesterday she raised the issue of a trust. In
looking at the pleadings of Mrs. Barnes, it seems
to me that she has confused the terms of ''an es-

tate" and "2i trust." I don't criticize her for being

confused, because it is very easy for those not fa-

miliar with legal, technical procedures and nomen-
clature to become confused. But regardless of
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whether it is easy or hard, I think she is confused,

and is confusing ''estate" and ''trust."

Mrs. Barnes did raise an issue yesterday to the

effect there was a resulting trust. Here was an

award for distribution, she didn't get it, and con-

sequently the trustee held the property that she

didn't get in trust. That might be a good argument

if the evidence showed that some of the property

was not distributed to Mrs. Barnes. But in the face

of that contention we have here a receipt in which

she says she received all of the property, and, as a

consequence, I am going to have to hold there was

no resulting trust; that Mrs. Barnes received all

the property she was supposed to receive under the

estate.

Now, the next problem that comes up is the

problem of income for 1940. The defendant says

that he gave to the plaintiff all of the income due

her. The plaintiff says she did not get the income

to which she was entitled. The [81] defendant says

it was paper income, no actual income.

It seems to me that the defendant in this case,

although he handled a million-dollar estate, was its

executor for a good many years, nevertheless is not

very familiar with what happened in the estate.

I notice that in the decree of settlement, in the

jfinal account, that the defendant is criticized by the

Court for the way he was handling this estate, that

he did not comply with the Court's orders, and so

forth and so on. It seems to me that the defendant

in this case, in the handling of the estate, has been

very lax relative to records. I know this case is
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not over with, and all the evidence is not in; but
I think enough evidence is in to substantiate the
criticism of the defendant relative to the records
kept of the estate.

Now, after the return was filed in 1940, as all

estates are, it was referred to the Internal Revenue
Agents for audit. All returns filed by estates are
audited by an Internal Revenue Agent. In the audit
of the return by the Internal Revenue Agents they
determined that there was certain income received
from the corporation in 1940, that was not reported.
In going over the report of the auditor, I think

I am able to ascertain just what happened. It was
claimed, or at least I assume that the books of the
corporation showed, that the Lanbar Hotel Cor-
poration was indebted to the estate [82] for accrued
and unpaid rent and interest in the amount of

$382,763.75. I don't assume this amount was ever
carried on the books of the corporation as income.
I don't know whether it was or not. On the other
hand, the books of the corporation evidently showed
the estate was indebted to the Lanbar Hotel Cor-
poration, for advances and so forth, in the sum of

$63,455.44. Now, in negotiating a new lease it was
agreed that one should offset the other; but the

Internal Revenue Agent held that the $63,455.44

was income to the estate. Whether that was right

or wrong I don't know, and I am not trying to

determine whether it was right or wrong, because

that was a determination made by the agent's office.

So that $63,455.44 was income. And I assume it

was income upon this theory: That it had never
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been taken in by the corporation ; that in the settle-

ment, then it was presumed to have been received,

and consequently it was in there. Then the agent

went one step further and determined the distribu-

tion of the income, and in the distribution of the

income it shows that Mrs. Barnes was supposed to

have received $18,752.15.

Now, yesterday I asked the witness if this matter

was ever taken to the Tax Court. The witness was

rather vague. He didn't remember. He thought it

was taken to the Tax Court, but he thought it was

dismissed.

Again I say that the defendant evidently does

not know [83] very much about what happened in

this case, because in the letter which has been

introduced, and which is now Plaintiff's Exhibit 3,

we have this statement from the Internal Eevenue

Agent, P. A. Kar:

''Under date of September 13, 1945, The Tax

Court of the United States entered its decision

in the foregoing case and found that the dis-

tributable net income of the estate amounted

to $70,584.57 for the taxable year ended De-

cember 31, 1940."

Evidently, this finding of the Internal Revenue

Agent, of income, was appealed to the Tax Court,

and the Tax Court af&rmed

Mr. Shallenberger : Your Honor,

The Court: I will let you talk when I get

through.

Mr. Shallenberger : All right, your Honor.
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The Court: Evidently the Tax Court affirmed
the finding of the Revenue Agent.
Now, all of the amount I spoke of a moment ago

wasn't declared income, because the agent allowed
certain depreciations that weren't taken in the orig-
inal fiduciary return. However, the agent found
that Mrs. Barnes was entitled to |18,752.15 as in-

come for 1940. This matter was passed upon by the
Tax Court.

Again I am going to have to hold that this is res
adjudicata; that the Court has found that Mrs.
Barnes was entitled [84] to the money. The only
problem that then remains is as to whether she
got it.

I am not going back to try to ascertain whether
or not the Tax Court came to a right decision. I
am not going back to try to ascertain whether or
not the Probate Court came to a right decision. I
am going to hold that these two proceedings, as far
as this proceeding is concerned, are res adjudicata.
There has been a determination by the proper au-
thorities, and we have no jurisdiction at this time
to review, set aside or change these findings.

So I think when this case is over with, unless
there is some evidence to the contrary, I am going
to have to find that Mrs. Barnes in 1940, was en-

titled to $18,752.15.

Now, the next question comes up as to what was
paid her. She says she got $3,600.00. The defendant
says she got $3,600.00, but he thinks probably she

got a little more. However, it is interesting to note

that in the defendant's own answer he specifically
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alleges she got $3,600.00 in 1940. Also interesting

to note is that in defendant's own exhibits or rec-

ords—Plaintiff's Exhibit 7, but really defendant's

records, and which is the account—it shows that

Mrs. Barnes got $3,600.00. I don't think there is

any question about it. In my mind there is no

question but that in 1940, she only got |3,600.00.

Now, it is possible that she received the differ-

ence [85] between $18,752.15 and the $3,600.00 sub-

sequent to 1940. I don't know.

Mrs. Barnes raises in her complaint several is-

sues. It is unfortunate that she is not represented

by counsel. Of course, I can understand she has

spent thousands of dollars getting attorneys; she

has trouble getting attorneys to understand her

phase of the case; she feels she can properly pre-

sent the matter to the Court.

But when a person comes into court representing

themselves, he or she is not only at a disadvantage,

but the Court is also at a disadvantage, because the

Court has to lean over backwards to see he or she

has every opportunity to present their case and

testimony. The Court cannot be super-technical.

Not only that; the attorneys on the other side can-

not be super-technical, because if they are super-

technical the main thing that happens is that they

gain the animosity of the Court. That is, they build

up animosity, and instead of helping themselves

work hardship on themselves. Consequently there

is a disadvantage.

If Mrs. Barnes had been represented by counsel

in the case, a lot of issues in the case would have
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been eliminated because of the failure of Mrs.
Barnes to plead a cause of action. One of the things
she sets up here is that she was beat out of certain
money because of the sale of the hotel property in

Pennsylvania. She said there was approximately
$120,000.00 cash in the hotel. [86]

We have before the Court at this time a contract
of sale. There is no dispute that the contract of
sale was entered into between Mrs. Barnes and
Mr. Dobbins for the sale of the hotel property. She
does not deny that she made the contract. All she
says is, ^^ There was $120,000.00 in the hotel that
I didn't know anything about." She hasn't alleged
in any way that the contract was obtained by
duress, menace or fraud. She hasn't said the de-

fendant in any way made any fraudulent misrepre-
sentations to her. This issue could easily have been
eliminated from this case if Mrs. Barnes had been
represented by counsel; but inasmuch as she wasn't,

the matter is before the Court.

I am going to have to hold there is no evidence
in this case, no pleadings in this case, to sustain a

finding that there has been any misrepresentation,

fraud or undue influence relative to Mrs. Barnes'
contract, and that she is bound by that contract.

Consequently, the only issue before the Court, as

far as I am concerned, and I think the only issue

before the Court as to which any relevant evidence

can be introduced, is the issue as to whether or not

the defendant paid to Mrs. Barnes the amount of

money and the amount of income which the Eeve-
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nue Agent found she was entitled to, and which

was affirmed, evidently, by the Tax Court. [87]

* * *

Mr. Shallenberger : Of course, that, I know, isn't

evidence, and I haven't presented it as such, but

that is what happened.

The Court: If there was a consent, why was

there an appeal?

Mr. Shallenberger: No, there was a petition

filed, your Honor, to the Tax Court. Then in 1945,

Mr. Dobbins' attorneys, for various reasons, per-

mitted a consent decree affirming the former ad-

judication.

The Court: Well, in any event, we can't go

behind it.

Mr. Shallenberger: He is not attempting to go

behind what the agent found, your Honor. To get

down to the real issue, the only question is, was

there money in the estate which Mrs. Barnes was

lawfully entitled to have and which she did not

receive, with regard

The Court: I am going to hold against you,

because I am going to have to hold with the agent

that there was $18,752.15 that belonged to Mrs.

Barnes.

Mr. Shallenberger: Well, if the Court please,

may I say this: I don't quite follow the Court's

reasoning; and may I offer what I think is the

answer, and then if the Court is convinced I am

wrong, that is all right, too.

Actually the agent's return and adjudication

shows that it was a constructive receipt of income.



Florence Lowe Barnes 111

It doesn't show the actual dollars were [89] re-

ceived.

The Court: I am going to disagree with you,
because what the agent actually found was that
there was this amount of rent that had never been
paid, and it was paid at that particular time.

Now, it may be true that the defendant didn't

consider that as income to the various heirs, and
used it in the administration of the estate. But I
say to you that it was the duty of the defendant
to keep adequate records so that he could show what
happened to the $18,752.00. So far we haven't got
any records. You may be able to show that this

money due Mrs. Barnes was spent in a legal and
lawful way, and she wasn't entitled to it, I don't

know. But you are either going to have to show
she got it actually or constructively.

Mr. Shallenberger: If the Court please, that is

my next point. This money, if it was received—
and assuming for the moment it was received, as

your Honor interprets the agent's report—if it was
received it was received in 1940, was it not, your
Honor?

The Court: Well, that is what the agent says.

I am not telling you that I agree with the agent.

If I had been passing on the matter, I might have

come to an entirely different conclusion; but what
I am trying to say is, I can't go behind the agent's

report.

Mr. Shallenberger: I don't agree with the [90]

Court's interpretation of the agent's report; but
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assuming for the moment the Court's interpretation

is correct, then this was received in 1940.

All right. In 1942, a distribution was made, as

the Court has ordered, from this trust estate, from

which this income was alleged to have been received

and which the agent says was received. That dis-

tribution was a final distribution, a complete distri-

bution, as Defendant's Exhibit A shows.

The Court: I would go along with you there if

she had made a receipt saying she received all the

money from the property which she was entitled to

receive. Then she would have been estopped from

now coming in and saying she didn't get the income.

But she didn't give that kind of a receipt. The

receipt says specifically certain properties, and the

income is not included in those receipts.

Now, if you can show me that the income was

included in those properties, I will be glad to hold-

not glad to hold, but I will hold that by this receipt

she is estopped now from saying she didn't get the

income. [91]
* * *

The Court: I am going to have to hold against

you. You can argue with me all you want to, but

I don't think this was included in the receipt.

Mr. Shallenberger: If the Court please, that

leaves this situation, then : That leaves this conclu-

sion, that either Mr. Dobbins put it in his pocket,

or he didn't report it, or he threw it away, or didn't

receive the actual cash.

The Court: I assume Mr. Dobbins took the

money and used it in the managing of the estate;
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but again the duty was on him to keep records. He
should keep records here.

Mr. Shallenberger: The records were submitted
to the Probate Court, and the Probate Court ruled
upon that account.

The Court: I just don't agree with you at all.

Mr. Shallenberger: If the Court please, I don't
understand how the Court—begging your Honor's
pardon—I don't see how the Court can say that the
adjudication of this accounting is final, cannot be
gone behind, and then, in the same breath, say that
you can go into the income of a certain year which
is included in that accounting.

The Court: No,

Mr. Shallenberger: It doesn't seem consistent,
your Honor, to me.

Mrs. Barnes: The government didn't mention it

until 1944.

The Court: Mrs. Barnes, you just wait, and I
will let [93] you do all the talking you want to do.
Mr. Shallenberger : Now, then, if I
The Court: Will you excuse me for a moment?
Mr. Shallenberger: Surely.

The Court
: I am trying to find something here,

if I can.

Also, I would like to say we have a procedure
quite different than Pennsylvania. It seems to be
very strange to us. Pennsylvania is an old common
law state, and holds to a lot of the old common law
rules.

Mr. Shallenberger: I agree with your Honor.
The Court : They do do peculiar things. One of

the things they do back there in Probate Court,
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evidently, is when an exception has been filed to an

account, it is referred to an auditor for an audit

report. In Federal Court, I presume they call it

referring it to a master,

Mr. Shallenberger : Yes.

The Court: and I assimie in Probate Court,

where there is a question of an accounting, that the

Court could refer it to a referee for the purpose of

making an audit. But instead of that they refer it

to an auditor, and the auditor then comes in and

makes his report; and then there are certain ex-

ceptions that may be made to the auditor's report.

Now, remember, we are talking about income for

1940. We are not talking about income for any-

thing else but 1940.

Mr. Shallenberger : Yes, your Honor. [94]

The Court: I notice the auditor's report was

filed in 1938, two years before 1940. Exception to

the report was taken in 1938. Exceptions were also

taken in 1939, and in 1940 the opinion was ren-

dered. In other words, these matters all took place

before the rent of 1940 came into the picture. Cer-

tiorari was rendered July 5, 1940. The report of

the agent was not until October 6, 1943.

Now, if the defendant can show to me, in his

books and records, that in his income of 1940, he

included or he added the income which the Internal

Revenue Agent said that he had not put in the

return in the first place, and it is in this report, I

will go along with you; but the defendant is now

barred from going behind the report.

Mr. Shallenberger: If I may call the Court's
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attention to just one thing: I realize that the origi-
nal exceptions were filed in 1938. Now, may I call

the Court's attention to the second page of Defend-
ant's Exhibit A—not page 2, but just the second
actual page—where it states that this account that
is here before the Court in Defendant's Exhibit A
was rendered ^^In accordance with Adjudication
of J. Burnett Holland, President Judge, dated 1939,
February 1st, as modified by Opinion on Excep-
tions, dated 1940, April 9th, and Adjudication on
Exceptions Sur Schedule of Distribution, dated
1941, June 30th," and ^^This Schedule prepared as
of December 31, 1941." [95]

It is obvious from the schedule that income in-

cluding the year 1941 was included in the prepara-
tion of this schedule by the auditor.

The Court: I know, but the report of the agent
wasn't until 1943.

Mr. Shallenberger: True, your Honor; but re-

gardless of when the report of the agent was, the
audit was made of these books and accounts, and it

was found by that unit what was due, and what
was payable, and it was paid in the distribution.

Now, the

The Court: Well, the audit was made according
to the books and records of the corporation.

Mr. Shallenberger : Of the trust.

The Court: Of the estate. Let's put it that way;
the books and records of the estate.

Now, as far as we know, there was no audit made,
no evidence taken, on the outside. The books showed
certain things, which the auditor took into con-
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sideration. The auditor couldn't have taken into

consideration this additional income, because it

wasn't on the books. It never was on the books; as

far as I know, it never has been on the books.

Mr. Shallenberger: I disagree. The agent's re-

port—that is where they picked it up, was on the

books. That is, there was a mutual forgiveness, and

they picked up that [96] transaction. They showed

there was a certain amount owing according to the

books of the estate, a certain amount owing the

Lanbar company.

The Court: But they never did carry this as in-

come.

Mr. Shallenberger: Because it wasn't income.

May I call the Court's attention to the agent's

report of adjudication, on page 1 ; in other words,

the page following the agent's letter, and down at

the bottom of the page in (a)

:

''This taxpayer was the owner of a property

identified as the Broadwood Hotel which was

leased to the Lanbar Hotel Corp. As of

10/15/40, the Lanbar Hotel Corp. was indebted

to the estate for accrued and impaid rent and

interest in the amount of $382,763.75. As of the

same date, the estate was indebted to the Lan-

bar Hotel Corp. for advances, etc., in the sum

of $63,455.44. In negotiation of a new lease, the

accounts were offset and the net amount due

by the Lanbar Hotel Co. was forgiven on a

cash receipts and disbursements basis, the un-

paid rent never has been reported as income,
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and the above-mentioned offset of accounts

represents constructive payment in the amount
of $63,455.44/'

The Court: Well, you have the agent's own
statement here that this has never been reported
as income. [97]

Mr. Shallenberger: True, your Honor; but he
also says it was a constructive payment, that it was
an offset and a forgiveness, which can only be inter-

preted one way, in my opinion, that there was no
actual money involved. Otherwise, why would it be
''a constructive payment"? Why would it be a
'^forgiveness"?

The Court: Well, by the bookkeeping of the

defendant—and I say '^the defendant," because he
was the one in charge—by the bookkeeping of the

defendant you required the plaintiff to pay income
tax on income she never received.

Mr. Shallenberger: We didn't. The government
required it.

The Court: Well, I think it is your bookkeeping.

Mr. Shallenberger: May I go into that a second?
A fiduciary in charge of a trust does not pay income
tax. It is just like a partnership.

Now, if there is certain money which is held as

a net profit or a net income, however you wish to

call it, after the proper deductions have been taken
and allowed, then two things can be done with that

money. It can be distributed to the heirs, or to the

partners in the case of a partnership; but if it is a

going business, it isn't all distributed. Some is
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retained to keep the business going, and to pay

expenses, and so forth. However, the Internal Rev-

enue Agent says those partners or those heirs must

pay upon the [98] constructive receipts ; that they

must pay upon all the property, all the net income,

whether they received it in cash or not, because

somebody has to pay tax on it.

It is only in the case of a corporation where the

stockholder pays strictly on a cash-received basis,

because the taxpayer himself pays on the money

retained

The Court: I called attention yesterday to the

fact that there were certain instances where tax-

payers are called upon to pay taxes upon earned

income, although they never actually received the

income and didn't collect the income.

Mr. Shallenberger: And this is one of those

cases.

The Court: I also called your attention to the

fact another heir—another heir—in this estate, Mrs.

Cowan, also objected to the ruling that was made

by the Internal Revenue Agent and the Tax Court,

and, on October 19, 1945, wrote to the agent's office

in protest, and the agent says:

'^Reference is made to the protest filed by

you in connection with your income tax liability

for the taxable years ended December 31, 1940,

and 1941,"

Of course we are not interested in '41 here ; we are

interested only in 1940.
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'' wherein it is stated that the determination
of your income tax liability is predicated upon
the decision of the Tax Court of the United
States^ in the case of the Estate of Richard J.
Dobbins, Philadelphia, [99] Pennsylvania.
''Under date of September 13, 1945, the Tax

Court of the United States entered its decision
in the foregoing case and found that the dis-

tributable net income of the estate amounted
to $70,584.57''

Now, we are talking about net income, not talking
about gross income, of the estate. In other words,
when the gross income has had deducted from it

the cost of operation. And, as I understand the
will and understand the procedure here, there was
a distribution of the net income of the estate to the
various heirs over the years. So it says the dis-

tributable net income of the estate amounted to

$70,584.57.

''Your share of the distributable income for
1940 amounts to $8,823.07."

Now, if this money had been used in the opera-
tion of the business, then there would not have been
net income, because the agent finds there was net
income for this year, of the estate, after paying
expenses, in this amount of money, and that it

should have been distributed to the various heirs

and they should pay income tax upon it.

Mr. Shallenberger: If the Court please, may I
disagree. Distributable net income means the
amount of income over and above the amount of
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the expenses, and so forth, true. But this, if the

Court will bear with me again, may I state [100]

was a going business. You cannot distribute 100

per cent of the money at the end of one year and

operate the next year. You have got to have work-

ing capital. You have got to pay taxes. You have

all kinds of expenses come up. You can't distribute

100 per cent.

Now, the fact that it says it was distributable

means that.was the actual income. But just because

all the expenses have been paid for 1940, you can't

actually distribute all that money and continue to

run the business.
^

The Court: I am going to hold in this case, un-

less there is evidence to the contrary, that this was

money which was, in my opinion, the heirs' money,

and was distributable to the various heirs, in 1940.

Now, I will let you explain in any way you can,

and let you present any evidence you, can before

the Court showing that this amount that was sup-

posed to have gone to the plaintiff either went to

her actually or constructively. I am not limiting

you. I am leaving the door open for you to show

that this was constructive income; I will let you

show there was constructive payment, if you can.

Now, we have actual payment of $3,600.00. I

don't think there is any dispute about that. The

only question in dispute ^is the difference between

the amount of $3,600.00, which was distributed, and

the amount which should have been distributed

according to my interpretation. You can [101] ex-

plain that in any way you want to.
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I am doing this to limit the evidence. Not only
that; I probably wouldn't have done it if Mrs.
Barnes was represented by counsel, because objec-
tions would have been made to questions, and to
evidence, I could have ruled upon them and kept
it down. But because she is not represented by an
attorney, I am prone to allow her to get in anything
she can, but I don't want her to go on indefinitely.

Now, Mrs. Barnes, I hope you will not now try
to introduce any evidence relative to the handling
of the estate, or what happened before the closing
of the estate. I am going to hold you signed the
release, you transferred over your interest in the
estate to the defendant, and the only thing I think
that has not been taken care of in the estate is this

income for 1940.

This defendant has testified, and his answer also
shows, he only paid you $3,600.00. It^is up to him,
according to my interpretation of all' these papers
and the evidence in the case so far, to show you
got more than $3,600.00 either in money, cash or
property, or some constructive method. Now, that
is the only thing I am interested in at this stage
of the game.

Now, if you want to say anything, I will hear
from you. I want to give you every opportunity to

present to the Court your theory or your disagree-
ment with the Court. You have a right to disagree
with the Court just as much [102] as counsel.

Mrs. Barnes: You said you have a receipt

wherein I got three hundred some odd thousand
dollars



122 Horace Dobbins vs.

The Court: Yes, ma'am.

Mrs. Barnes: and I acknowledged it, and

you can't go behind my signature.

The Court: I can't go behind your signature.

Mrs. Barnes: I am going to admit to getting it,

but I am going to say Mr. Dobbins took it away

from me without any right or agency, and I have

never been able to recover it back from him. Can

I say that?

The Court: Well,

Mrs. Barnes: I will say I got it, but can I say

he held it in his possession? Can I do that?

The Court: You state in this receipt that you

received it
;
you say it was delivered to you.

Mrs. Barnes: I received an undivided one-

fourth interest. It was a large hotel in Philadel-

phia, and I was in California, and it would be

physically impossible for me to take it
^

into my own

possession.

The Court: You didn't have to sign this receipt.

You didn't have to sign it. As far as I know, it

was voluntary on your part. It may have been you

didn't understand the receipt.

Mrs. Barnes: No, I received an undivided one-

fourth [103] interest, but that doesn't mean I got it.

I can show you what happened. I can show you

where he tried to get me to sign an agency certifi-

cate, a statement, giving him the right to handle it,

but I refused to do so ; and that he tried

The Court: Not only that, but later you sold

your interest to him.

Mrs. Barnes: I am going to show to you he

I
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blocked me so I couldn't sell to anybody else. I can
prove he signed, in 1915, an agreement with all the
trustees, and his own family were allowed there in
1915, and, he agreed to liquidate the entire estate
and get rid of it and try to put it into a trust
matter.

The Court: Mrs. Barnes, you are not going to
show me that in this case. I am going to hold you
to your pleadings, and there is nothing in the plead-
ings to indicate you have any cause of action on
that at all.

You make certain claims. One claim has to do
with income for 1940. I will sustain you on that
claim. I hold that you have a right at least to be
heard on that proposition. And I might call your
attention to the fact—I don't have to call opposing
counsel's attention to the fact—that I am at liberty
to change my mind until I have signed the findings
of fact and judgment.

Mrs. Barnes
: I understand that. [104]

The Court
: You also say in your complaint that

at the time the hotel was sold that the hotel had
$120,000.00 in cash. Well, as I said before, I don't
think that is an issue before this Court. I don't
think you even plead it, so it couldn't be an issue
before this Court.

Mrs. Barnes
: We never got to it, Judge.

The Court
: Yes, we have. We have a contract of

sale here, which has been introduced, by which you
sold your interest.

Mrs. Barnes
: That contract of sale that has been

introduced,—I can go into that, can't I?
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The Court: You can't go behind it. There is a

rule of law—I guess I will have to get rather down

to the ABC's in law. There is a rule of law to the

effect that when a contract is reduced to writing,

that all previous negotiations, oral agreements,

understandings, are merged in the writing and that

you cannot go behind the writing.

Mrs. Barnes: I have got one here that I would

like to call a—It is the same one you got, with an

addition on it in his handwriting. That (indicating)

is his exhibit. I have the same thing here. I would

like to call your attention to the footnote, however.

The Court: Yes.

Mrs. Barnes : Have you got it there with you ?

The Court: Yes. [105]

Mrs. Barnes: Will you read the footnote?

The Court: ''It is understood that the only real

estate which Florence Lowe Barnes is to convey

under this agreement is her interest in the property

upon which the Broadwood Hotel building is built."

Mrs. Barnes: In other words, that is all, in fact

that was sold in the property.

The Court: The ''interest in the property."

When you sell real estate, you also sell the building

that goes along with the real estate.

Mrs. Barnes: But you don't sell the cash on

hand, do you?

The Court: Not only did you sell the real es-

tate
;
you also sold the business.

Mrs. Barnes : But not the cash, in other words,

the business operation money.

In other words, as defendant's counsel has pointed
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out time and time again, there is a great deal of
money on hand at all times to operate a large busi-

ness. But there is no reason, when you sold your
business, you should sell your interest in the opera-
tion money that is on hand at that time. In other
words, you don't have to sell your cash drawer.

I didn't understand this, because I didn't have
an attorney, and his attorney was drawing this up

;

and that is the reason I put that footnote which I
would understand, [106] so I would understand all

I was selling was the hotel building and the prop-
erty on which it stood. That is why that footnote
was put there explicitly.

The Court: Well, she has raised a very interest-

ing point here. I want you to answer it now.
Mr. Shallenberger: I was waiting for that.

The Court: Ostensibly the building and real

estate is separate and apart from a going business.

Mr. Shallenberger: I have been waiting for an
invitation to answer, your Honor.

The Court : Maybe you can answer it now.
Mrs. Barnes : He has been answering it.

Mr. Shallenberger: If the Court please

The Court: She has raised a very interesting

point here.

Mr. Shallenberger : 1 don't have a copy of it.

May I borrow yours, Mrs. Barnes %

Mrs. Barnes : I have his own handwriting as to

the value of this, which also is incorporated with
this. I would like to put this in evidence, if I may,
because he didn't deliver it to me. I didn't actually

receive this deal. The instrument which we stand
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behind, and which is a complete instrument, and

which we signed and agreed to, has not been lived

up to in this case.

This (indicating) has been incorporated right

here. [107] This has been incorporated in the docu-

ment in his own handwriting. May I introduce it

into evidence, sir?

The Court : All right, let counsel look at it.

Mrs. Barnes: O.K. Don't tear that off.

The Court: He won't tear it off.

You can have it introduced in evidence, but I

might say, here is a contract, and if it hasn't been

lived up to you have a right to bring an action upon

this contract, either in specific performance—

—

Mrs. Barnes : In this action, or a different action.

The Court : A different action.

Mr. Shallenberger : If the Court please, to an-

swer this question which Mrs. Barnes has raised,

may I say first one thing: The reason the codicil,

of whatever you want to call it, was put on here,

on page 3, is because Mrs. Barnes received in that

distribution not only the property on which the

Broadwood Hotel stood, but other real estate, and

particularly real estate next to the Broadwood

Hotel.

The Court : That is all right. Let's forget

Mr. Shallenberger: She wanted to be sure, be-

cause this is a metes and bounds description.

The Court: Let's forget the limitation. Just

show me in the agreement where she transferred

anything other than the real estate.
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Mr. Shallenberger: Page 2, the middle of the
page: [108]

^^ Florence Lowe Barnes agrees to transfer
and convey to Horace M. Dobbins 21/2 shares
of Lanbar Hotel Co., Inc., and

A one-fourth undivided itnterest in and
to all those two certain lots or pieces of
ground,"

and so forth. Then in the last paragraph, ^^and
other buildings,'' and so forth.

The Court: Let me ask you a question. Maybe
I have got a solution of this thing. Let me ask you
a question: This hotel, Mrs. Barnes, was operated
by a corporation, wasn't it?

Mrs. Barnes: The operation of the hotel was
entirely by Mr. Dobbins. He voted all the stock of
the hotel from the estate

The Court: Wait
Mrs. Barnes: until 1942, and after that he

still operated

The Court: Wait a minute, Mrs. Barnes.
Mrs. Barnes: it. He controlled the entire

corporation. The corporation was something that
was his. That is the way he was able to take every-
thing the estate had, for himself.

Instead of taking all the houses and ever3d:hing

the estate owned all these years, he got them all in
the one building, and fixed it up so nobody would
buy that building, [109] or take it and control it,

either. I worked very hard, as I will show you
here; I made every attempt to get him out, tried to
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fight the agency, and in the end I was beaten. No

one else would buy it, and I had to sell it to him.

So I made a deal. This is the deal I made. He

didn't value it in here, that he would pay me ''so

much"—he was too cagey for that—but he did tell

what he would give me for the hotel. He never gave

it to me ; and, as far as cash on hand, he didn't give

it to me, either.

The Court : Let's have that document introduced.

Mrs. Barnes : I want to let him see the signature.

Mr. Shallenberger : May the Court suspend the

ruling a minute ?

The Court: Let her ask if that is the hand-

writing of the defendant.

Mr. Shallenberger : That is all I want.

The Court : Let her ask if that is his handwrit-

ing; and if it is not the handwriting of the defend-

ant, I will reverse my ruling.

HORACE M. DOBBINS
resumed the stand as an adverse witness called by

and on behalf of the plaintiff, and, having been

previously duly sworn, testified further as follows:

Cross-Examination

(Continued)

By Mrs. Barnes

:

Q. Is that your handwriting?

A. This is my handwriting, and it is an estimate

of the value of the properties that I was exchanging

for the hotel, the total being $200,000.00. I had
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previously given her an option to buy my quarter
for $200,000.00.

The Court: It may be admitted, as Plaintiff's
Exhibit 10.

The Clerk : So marked.

(Said document referred to was marked
Plaintiff's Exhibit No. 10, and was received in
evidence.)

The Court: Now, Mrs. Barnes, I want to get
back to the question I asked you a little while ago.
You have the tendency of a lot of witnesses, of not
answering the question, but doing a lot of talking
about things I am not particularly interested in.

Mrs. Barnes : I am sorry.

The Court: You can answer this question "yes"
or "no," and I wish you would answer it "yes" or
*^no."

Isn't it true the hotel was operated in the name
of the Lanbar Hotel Company?
Mrs. Barnes : Yes.

The Court
: And that was a corporation ?

Mrs. Barnes : I believe so.

The Court
:

As a general rule, the corporation is

a legal entity, and the stockholders of a corporation
own [111] stock in the corporation.

Mrs. Barnes : Yes.

The Court
: When you transfer your stock in the

corporation, you transfer any other interest you
may have in the corporation.

Mrs. Barnes
: But not the cash drawer.
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The Court: Let's assume you have 100 shares of

Standard Oil Company stock.

Mrs. Barnes: Yes.

The Court: That 100 shares of Standard Oil

Company stock entitled you to your pro rata inter-

est of all the stock of the Standard Oil Company,

regardless of whether it is located in Arabia, Cali-

fornia or the North Pole ; all of it.

Mrs. Barnes: Yes.

The Court: When you transfer your stock, you

transfer any interest you have.

Mrs. Barnes: Interest that is coming, but you

clip your coupons that are due.

The Court : That may be true.

Mrs. Barnes: But you can't reach into the

drawer and say, ''I am going to count that out in

cash."

The Court: That depends on the contract of

sale. Your interest was 21/^ shares. Now, how

many-

Mrs. Barnes : I believe it was one-fourth. There

were [112] ten shares altogether.

The Court : Then this was one-fourth.

Mrs. Barnes : Yes.

The Court: Then you transferred your one-

fourth.

Mrs. Barnes : Of the property, but not the cash.

The Court: Don't you think you transferred

your interest in full in the Lanbar Hotel Company

when you transferred the stock ?
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Mrs. Barnes: Not in the cash on hand. I am
not going to give it away.

My Tincle criticized the other heirs when they
dealt with Mr. Richmond in selling 49 per cent,
which allowed him to keep that cash. I can prove
that. I have a witness to that effect.

* * *

The Court: I assume you did endorse your stock
and turn it over to the defendant.

Mrs. Barnes: I don't remember doing it, but I
suppose I did. May I ask the defendant if I
did? [113]

The Court
: That is what you say here.

Mrs. Barnes: I agreed to in that agreement.
Whether I did or not I don't know. Did I?
The Witness : Yes.

The Court
: I am going to have to hold when you

transferred that stock you transferred all the assets

of the corporation

Mrs. Barnes: In other words, I should have
gotten my money first.

The Court: regardless of whether it was
money in the bank, good will, pillow cases, stock at

the bar, whatever it was, you transferred all your
interest in the corporation to the defendant by this

transfer. Consequently I am going to have to hold,

as far as the $120,000.00 is concerned, that went
with the stock. [114]
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HORACE M. DOBBINS
the defendant, was called as a witness in his own

behalf, and, having been previously sworn, was

examined and testified as follows

:

The Court: You have been heretofore sworn.

The Witness: Yes.

Direct Examination

By Mr. Shallenberger

:

Q. Mr. Dobbins, when you acted as trustee of

the trust set up by the will of your father, Richard

J. Dobbins, in the acoimting of the operations of

that trust did you personally keep your books ?

A. No.

Q. Did you hire a bookkeeper or bookkeepers?

A. Yes. [115]

Q. And did you also, up to the time of the com-

pletion of the trust, have audits made ?

A. I had audits made for a great many years

by the American Audit Company of Cincinnati, and

I brought them to Philadelphia, because I didn't

want auditors in the hotel that would reveal the

condition of the hotel to the other hotels, and I sus-

picioned that they might do so.

So I brought auditors from Cincinnati, and they

made audits for quite a number of years. Then I

found out I could save the cost of that audit, which

sometimes ran $3,000.00 a year, by having my

chief accountant do it. So thereafter Miss Snyder,

as chief accountant, made those audits

Q. All right.
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A- and kept the books.

Q. Now, then, the practice which you have now
testified to was carried out through the year of
1940? A. Yes.

Q. Now, Mr. Dobbins, in view of her testimony,
and there are in the re<3ord exhibits showing that
advances were made by the Lanbar Hotel Company
to the estate in the sum of $63,455.44, were those ad-
vances all made during the year 1940? A. No.

Q. All right; were they made over a period of
years? [116] A. Yes.

Q. Do you recall exactly how many years they
covered? I mean, if you do recall, tell me, and if

you don^t, give me your best recollection.

A. It might have been over six or eight years.

Q. And do you recall what the purpose of those
advances was, and what those advances were used
for?

A. The advances were used almost entirely, as
I remember, for the payment of taxes.

Q. And what taxes do you refer to ?

A. That is the city taxes on the Broadwood
Hotel.

Q. You mean the city of Philadelphia?
A. City of Philadelphia.

Q. And the Broadwood Hotel was the principal
asset of the estate trust ?

A. That is all that this would concern. The
adjoining property was separate property and the
taxes on that were paid by the estate separately
from this account.



134 Horace Dobiins vs.

(Testimony of Horace M. Dobbins.)

Mr. Shallenberger : Now, then, if the Court

please, keeping in mind—I will ask one or two more

questions first, your Honor.

Q. (By Mr. Shallenberger) : Now, then, Mr.

Dobbins, do you recall the adjustment which was

made between the estate and the Lanbar Hotel

Company at the time that a new lease was [117]

made ?

A. I remember it was made because the Lanbar

Hotel Company and the hotel were handled by the

same people, and it seemed to me it didn't make any

difference whether one owed the other anything or

not. It was just out of one pocket into the other,

of the same entity.

Q. Now, was there cash rentals, to your recollec-

tion, received in 1940 from the Lanbar Hotel Com-

pany? I will continue that question: which were

not reported as income received ? A. No.

Mr. Shallenberger: Now, then, if the Court

please, at this time, keeping in mind the fact that

the Court has limited the matter to this one issue,

bearing in mind the defendant's testimony at the

present time and the number of years ago that these

transactions occurred, and the fact that the book-

keeping records, the returns, and so forth, were pre-

pared by employees other than the defendant, it

seems to me that if the Court is of the same mind

as the Court expressed earlier in the morning, with

regard to whether this income was constructively

received by the plaintiff or actually received by the

plaintiff, it would seem to me that if the Court is
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of the same mind, it would now be a proper order
for the Court to order an accounting to be returned
by this defendant for this particular income, what
happened to it, where it came from, and where it

went. [118]

The Court: Well, there have been a half dozen
different accountings, not in this proceeding but in
these proceedings. Every time you turn around you
have an accounting.

Mr. Shallenberger: That is true, your Honor.
The Court: And you don't know anything more

now than you did before.

Mr. Shallenberger: It is my position the account
that was rendered took into consideration all moneys
received and these advances by the Lanbar Hotel
Company, where there was a cancellation and for-

giveness and no a<3tual money passed—it had passed
years before—and that it was used in the estate and
for the benefit of the estate, and that the plaintiff,

by the decree of distribution, got everything there
was to which she was entitled.

The Court: You know, the defendant made a
very interesting observation. He said he didn't
see that it made much difference, that the properties
were owned by the same parties, and it was only a
question of taking money from one pocket and put-
ting it into the other, and he didn't see how it

would make much difference.

Of course, the defendant didn't consult Uncle
Sam.

Mr. Shallenberger : That is true.
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The Court: Uncle Sam has an interest in the

property because it was transferred from one pocket

to the other.

Now, by the conduct of the defendant he has

forced [119] on the heirs, the other heirs, the duty

and responsibility of paying taxes on that amount.

Mr. Shallenberger : If the Court please, the de-

fendant didn't make the returns personally. He

hired persons he believed to be competent, to do it.

The Court: That doesn't make any difference.

They were his agents. He is responsible for the con-

duet and acts of his agents.

Mr. Shallenberger : That is true.

The Court: If he didn't hire good lawyers or

accountants, that is something he alone is to blame

for.

If he considered the question of tax liability, it

might be different. I don't know why in the world

he didn't set up one as a loss and the other as a

profit, and charge the loss against the profit; and

instead of paying taxes he wouldn't have to pay

any.

Now, I don't know why he didn't do it.

The Witness: My attorneys didn't advise it.

The Court: It seems to me certainly he should

have an offset for the money he didn't collect; but,

as I say, I can't go in and re-examine the matter.

The Agent made the determination, and I am going

to have to hold that

Mr. Shallenberger: That is true, we can't go

behind the determination. The question now before
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the Court is, Did Mrs. Barnes, constructively or
otherwise, receive that [120] to which she was en-
titled?

* * *

On the other hand, I can come to the conclusion
that the income that the Agent said the plaintiff was
entitled to in 1940 she still is entitled to. She has
only been paid [121] $3,600.00. [122]

* * *

Mrs. Barnes: May I ask one question, before I
put my papers away?
The Court: Yes.

* * *

Mrs. Barnes: I am thrown out on everything
else ? I can't bring in those papers ?

The Court
: As far as this case is concerned, those

papers will never get into this case.

Mrs. Barnes: But I have the right to make a
different [123] suit that would allow those papers,
just so it isn't in the tax of 1940?

The Court: I don't know what your problem is

on the other litigation. The only thing I am trying
to determine in this case, and the thing I am limit-

ing you to in this case, is whether or not you are
entitled to any return of the income the Internal
Revenue Agent says you received in 1940. [124]

* * *

Q. (By Mr. Shallenberger) : I show you here a
copy of a letter dated June 24, 1944, purportedly
addressed to the heirs of the estate of Richard J.
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Dobbins; and attached to it is a return receipt of

registry of the Post Office department of the

United States. Will you look at that please, Mr.

Dobbins ?

Mrs. Barnes: Aren't you supposed to show that

to me first?

Mr. Shallenberger : I did.

Mrs. Barnes : Well, I mean does the Judge know

it? You did that before we were in session.

Mr. Shallenberger: I did it, that is right. If

you want to see it again while we are in session, it

is perfectly all right for you to do it. I did it be-

fore to save time.

The Court: It is not necessary for you to see

it in my presence, if you don't object to it.

Mrs. Barnes : I do object. It is not my signature,

and I never saw it before. He is trying to testify

I did. It [126] doesn't matter anyway, I guess.

The Witness : That is my signature.

Q. (By Mr. Shallenberger) : Do you recall the

letter?

A. Yes. I don't remember all the details of it.

Q. And did you send such a letter to Mrs.

Barnes, with a return receipt, as attached here ?

A. I did.

Q. And did you receive the return receipt which

was attached to the copy of this letter ?

A. I did.

Mr. Shallenberger : I offer it in evidence at this

time, your Honor, as Defendant's exhibit next in

order.
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The Court: It may be received as Defendant's
Exhibit

The Clerk: G, your Honor.
The Court: G.

^ * *

Mrs. Barnes: That is not my signature.
The Court: You will have an opportunity to

testify a little later.

Mrs. Barnes: O. K.
Mr. Shallenberger: I will stipulate it is not her

signature, your Honor. It is signed by some agent
or attorney.

Mrs. Barnes : Not an agent.

Mr. Shallenberger: You will have the opportu-
nity to [127] testify on it, if you choose.

Mrs. Barnes
: It doesn 't really matter.

Q. (By Mr. Shallenberger): Mr. Dobbins, at
the time that the distribution of the assets of the
trust estate was made, outside of the one-fourth in-
terest which you retained as trustee for and on be-
half of your children, was there any moneys or
credits in the estate which were not distributed in
accordance with the Court's order of 1942?
A. I do not think so.

* * *

Mrs. Barnes: I would like to look at Exhibit
E again.

The Court: Just a minute. Are you resting?
Mr. Shallenberger : Yes.

The Court: All right, you can have the floor.
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Cross-Examination

By Mrs. Barnes

:

Q. Taking Exhibit E, page 7,-1 believe you have

a copy.

The Court : Exhibit what ?

Mrs. Barnes: Exhibit E of the Defendant's. It

is the [128] tax business, the Tax Court of the

United States business. That is on page 7.

Mr. Shallenberger: If the Court please, the

Court does not have page 7, because there was only

offered into evidence the letter of the Treasury

Department, together with the adjustment made by

the Treasury Agent.

Now, the remaining portion, or what she is speak-

ing of, is the petition which was filed with the Tax

Court, and that petition I did not feel was evidence,

so I didn't offer it. It deals, to a great extent, with

Mr. Dobbins' own personal accounts.

If she wishes, however, to question Mr. Dobbins

with regard to that, I would be glad to furnish the

Court a copy.

The Court: I am wondering how material it is.

Mr. Shallenberger: I don't know, your Honor.

The Court : It was filed with the Tax Court. The

Tax Court either heard the petition or it was with-

drawn.

Mrs. Barnes : It was withdrawn.

The Court: What difference does it make?

Mrs. Barnes: I only want to ask him about a

statement here.
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The Court
: Go ahead and ask him. I don't know

what good or harm it will do you.

Q. (By Mrs. Barnes): On page 7, about the
third paragraph, it says, [129]

''The books of the Dobbins Estate were at all

times kept, and its fiduciary returns of income
were made, on the cash receipts and disburse-

ments basis."

I believe that came up, whether it was cash or ac-
crued, and there has been a suggestion by the coun-
sel—in fact, the counsel maintained it was accrued,
and therefore had. Whereas in here—That is your
statement, is it not, Mr. Dobbins ?

A. I believe that is the one I had, yes.

Mrs. Barnes: And he maintains here and set

forth himself it was on a cash basis, and I would
think that would settle any question about the

money, whether it was owed or not.

The Court
: Unfortunately, as I said before, you

are not familiar with court procedure, and you are
not supposed to argue the case and ask questions at

the same time. You are supposed to get the evi-

dence, and then argue the case.

Mrs. Barnes : All right.

Q. I believe you said it was a copy?
A. Yes, I believe it is the same.

Mr. Shallenberger : That is the copy I supplied.

Mrs. Barnes: I don't have to argue it then.

Judge. The Judge has it there before him that it

was a statement that it was maintained that way.
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and in that case I should think that the conclusions

were rather evident.

The Court : Do you want to ask this witness any

other [130] questions ?

Mrs. Barnes : Just a minute.

I would like to get this into the evidence. I would

like to offer it as an exhibit.

The Court: Counsel says he has no objection;

you may offer it as an exhibit.

Mr. Shallenberger : If the Court please, I didn't

say that.

The Court: No, you didn't say that. You said

you didn't object to her asking the witness any

questions about it.

Mr. Shallenberger : That is right. And I believe

the only pertinent part of it is in the record.

The Court : You already have that part of it in

the record you want. That is, the reporter has it

down, and it may be received, that part. [131]

* * 4f

The Court: I notice, Mr. Dobbins, in this letter

which is dated June 24, 1944, and addressed ''To

the Heirs of the Estate of Richard J. Dobbins," you

state

:

''As I have previously advised you, the Com-

missioner of Internal Revenue has proposed to

fix a value on the Broadwood Hotel as of May

1, 1938, which, in connection with certain other

adjustments of income of the hotel, would re-

sult in findings that the amounts of income,

which were taxable to the Dobbins' heirs in
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1940 and 1941, were larger than the amounts
originally reported.''

Now, I haven't seen anything in this report about
the fixing of the value of the Broadwood Hotel.
The only thing in this report has been relative to in-
come. What did you mean by '^ fix a value" on the
hotel ?

A. In 1938-39, I secured a $925,000.00 mortgage
on [132] the Broadwood Hotel, and when it came
before the income tax people for report they said,
''That is all nonsense. The property is only worth
$400,000.00"—a man named Taylor.

We had some argument on that, because I had
evidence enough to show, I thought, value equal to
the mortgage. They wouldn't accept that, then I
appealed the case and it went before the Technical
Staff; and after a good deal of correspondence,—
some of which I have, or my attorney, Mr. Mc-
Mullins—it was fixed at six hundred or six hundred
fifty thousand dollars; and I believe at that time
they fijced depreciation rate at 21/2 per cent, and this

other tax matter followed that.

Q. Evidently when you filed your 1940 report,
you did not take any depreciation, because the
Agent's report allows you depreciation at 21/^ per
cent, which you did not claim.

A. We did not take it. That was the fault of my
bookkeeper.

The Court: Well, as a general rule, the estate

return, that is, the return filed by the estate for the

purpose of computing inheritance taxes, is also in-

vestigated by the Agent; but the report we have
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before us, whi<5h is Exhibit E, only has to do with

income for the year 1940 and 1941. It has nothing

to do with the fixing of the value of the hotel

property. [133]

The Witness: Well, there was a previous con-

test between my attorneys and the Technical Staff

as to the value of the hotel, and they finally told

us to forget Mr. Taylor, ''we have agreed to fix it

at six hundred or six hundred fifty thousand dol-

lars.''

Mr. Shallenberger: If I might interrupt, your

Honor, for a moment, this was not offered for the

purpose of bringing this depreciation value question

into the case.

The Court: I know it wasn't, but he was en-

titled to depreciation and they allowed him depre-

ciation.

Mr. Shallenberger : That is right.

The Court : But what I was interested in was the

statement in the letter about fixing the value of the

Broadwood Hotel. That probably was an entirely

different matter.

Mr. Shallenberger: It was, your Honor.

The Court : And they adjusted the value of the

hotel, not according to the amount of the foreclosure,

but the amount of its reasonable value at the time

it was foreclosed?

Mr. Shallenberger : That is right. The only pur-

pose in my offering that exhibit, your Honor, was

to show that notice of this tax adjustment deficiency,

and so forth, had been given to the plaintiff. She
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alleges in her complaint she only recently dis-
covered it.

The Court: You haven't raised the question of
laches or estoppel [134]

Mr. Shallenberger: No, I have not, your Honor.
The Court: or statute of limitations.

Mr. Shallenberger: No, I have not, because I
did not have this information, either, in time to
amend my pleadings without asking for a continu-
ance, and Judge Beaumont told me he didn't want
it continued.

Now, I might ask to amend to conform with my
proof, but I don't want
The Court: You would have the same trouble

amending the plaintiff has had.

Mr. Shallenberger : I am not asking it.

The Court: You may step down. I think we are
all through with you.

(Witness excused.) [135]

Mrs. Barnes: I believe, your Honor, that all the
facts are before you, and I don't think there is

anything I could contribute to give you any more
facts than you have.

The Court: There is no dispute—I might ask
opposing counsel—and I think the evidence is suffi-

cient to sustain the finding that the only amount
paid to the plaintiff in 1940 was the $3,600.00.
Mr. Shallenberger: I will have to concede, your

Honor, that that is the only evidence. [136]
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The Court: As I intimated this morning, I am

going to find that the probate of the estate is res

adjudicata; that the Probate Court made an order

of distribution; that that order of distribution, as

far as the record shows, was carried out; that the

plaintiff in this case came in and signed a receipt

in which she has acknowledged that she had received

her share of the estate.

Now, if she hasn't received her share of the es-

tate, it is her fault, because she shouldn't have

signed the receipt unless she got it. I cannot go

behind her receipt, any more than I can go behind

the order of the Court.

Consequently, I am going to have to find that the

defendant does not have any property of the estate

belonging to the plaintiff; that that property has

been distributed to her in accordance with the re-

ceipt which is on file.

However, I am going to further find that the

receipt on file and the account did not take into

consideration the income for 1940, and I am going

to have to find that the income from the estate in

1940 amounted to the figures as set forth in the

Agent's report, and that there was an increase in

the 1940 income from that reported in the return

of $45,763.03. Also, the Agent's report shows that

the estate was entitled to certain deductions and de-

preciations, and as a result of the computation by

the Agent's [139] office—and, by the way, the

Agents are trained auditors. They go into these

matters very thoroughly, and I am satisfied they

would not have arrived at the conclusion they did
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unless there was substantial evidence to sustain such
a finding. So I am going to have to find that, accord-
ing to the report of the Internal Revenue Agent,
in 1940 Mrs. Barnes, the plaintiff, .was entitled to

$18,752.15, and Mrs. Barnes only got $3,600.00. That
leaves a difference of $15,152.15.

I am rather of the opinion that this money wasn't
considered by the defendant as income to the estate.

The defendant testified that the parties that owned
the corporation owned the hotel, and it was just a
question of taking the money from one pocket and
putting it in another pocket. If the defendant owned
this business, and he himself only was to suffer the
consequences of his acts, it might be all right for
him to transfer money from one pocket to another
pocket. But he had other parties to consider; and
evidently he didn't give any consideration to the
effect upon these other parties when he made the
adjustment that was made, and, as a consequence,
this $18,752.15 had to be reported by Mrs. Barnes
as income for that particular year.

It seems to be that if Mrs. Barnes has to pay
income tax on it, she should have gotten it. Or if
she didn't have to pay income tax, or if the defend-
ant wished to help her to avoid the payment of in-
come tax, he could have and should [140] have
demonstrated to her that the $18,752.15 was used
by him for the benefit of the hotel or the corporation.
However, the defendant is the one who is charged

with keeping the books; he was the executor; he
had the management of the properties. He testified

this morning that for a while he brought in auditors
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from Cincinnati, then decided not to use those audi-

tors any more, to use his chief auditor in the hotel.

Well, that was perfectly all right if he wanted to do

it, but if he used the auditors from Cincinnati the

estate paid for them; he wasn't paying for them out

of his own pocket.

It was up to the defendant to keep an adequate

and detailed record of all his transactions when he

was dealing with the heirs. It may be that a judg-

ment against the defendant for the difference be-

tween the amount paid and the amount due is going

to work an injustice upon the defendant, but if it

does I think it works an injustice on the defendant

because of his failure to keep adequate records.

I might say, for the benefit of counsel and the

benefit of Mr. Dobbins and Mrs. Barnes, that when

you come to dealing with the Internal Revenue De-

partment, one of the greatest assets you have is a

good set of books where people can find out what

you have done.

So under the evidence presented in this case I am
going to have to find that the income belonging to

Mrs. Barnes for the year 1940 was $18,752.15, and

only $3,600.00 has been [141] paid, which leaves

$15,152.15 now due her.

Now, ordinarily I would require the plaintiff to

prepare findings of fact and conclusions of law, but

I am satisfied that she herself does not know any-

thing about findings of fact and conclusions of law

and judgments.

Now, I will suggest to you, if you want this judg-

ment maintained—and I don't think you are going
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to get it tomorrow or the next day; you are probably
going to have to take it up to the Circuit Court-
that you better employ an attorney now to prepare
findings of fact, conclusions of law, and a judgment.
Mrs. Barnes: I guess she has got it down, my

secretary.

Do I have to do that if he doesn't appeal it? I
mean if he pays it, I wouldn't have to?
The Court; You don't want to get too optimistic

about this. You will find there is a long, long way
to go between a judgment being rendered in court
and it being satisfied.

Mrs. Barnes: There is one other thing
The Court: So unless you could work out some

compromise settlement with the defendant and get
a stipulation, findings of fact, conclusions of law
and a judgment will have to be filed and signed by
the Court.

Mrs. Barnes
: Do you mind, where you said that

Horace Dobbins no longer had any of my property
because of the settlement of 1942, would you amend
that ''as estate trustee" [142] or something?
The Court: No.

Mrs. Barnes
: In other words, you find he doesn't

have it ?

The Court
: I just find that he has no property

belonging to you from the estate, with the exception
of the income, which did not belong to the estate.

It belonged to the heirs. The heirs were entitled to
the income. But the other property, all the other
property is included.
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I might also make another finding to the effect

that in your bill of sale to the defendant, of the

hotel, that you not only sold him the land and the

buildings, but you also sold him any interests you

might have in the corporation, or any interest you

might have in the business.

Now, I would like to have all these issues covered

by the findings, so there isn't going to be any ques-

tion about it. I don't want, two years from now or

four years from now, for you to get up in court and

say, ''The Court didn't find this." I want it down

in black and white that that is what I found. [143]

* * *

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

United States District Court for the Southern Dis-

trict of California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Fresno, California, this 11th day of

June, A.D. 1951.

/s/ FRANCES D. BUCK,
Official Reporter.

Received July 12, 1951.

[Endorsed]: Filed January 4, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK
I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages
numbered from 1 to 51, inclusive, contain the orig-

inal Petition for Removal with copy of Complaint
and Summons; Answer; Findings of Fact and Con-
clusions of Law; Final Judgment; Notice of and
Motion to Alter or Amend Judgment; Notice of
Motion to Amend Findings of Fact, etc. ; Notice of
Appeal; Deposit Agreement in Lieu of Cost and
Supersedeas Bond; Affidavit of Arch E. Ekdale;
Order Extending Time to File Apostles on Appeal
and Praecipe, and a full, true and correct copy of
Minutes of July 16 and November 5, 1951, which,
together with original plaintiff ^s Exhibits 1 to 10,

inclusive, original defendant's Exhibits A to G, in-

clusive, and original reporter's transcript of pro-
ceedings on May 22 and 23, 1951, transmitted here-
with, constitute the record on appeal to the United
States Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and
certifying the foregoing record amount to $2.00
which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 16th day of January, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed] : No. 13235. United States Court of

Appeals for the Ninth Circuit. Horace Dobbins,

Appellant, vs. Florence Lowe Barnes, Appellee.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Northern Division.

Filed January 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals
for the Ninth Circuit

No. 13235

HORACE DOBBINS,

Appellant, 1

vs.

FLORENCE LOWE BARNES,

Appellee.

STATEMENT OF POINTS
To: The Honorable Judges of the United States

Court of Appeals for the Ninth Circuit:

1. The District Court erred in Finding No X
wherein the District Court found that there was
distributable income to the beneficiaries in the trust
estate of Richard J. Dobbins in the amount of
Seventy-Five Thousand Eight and 60/100 Dollars
($75,008.60) for the year 1940, and that the Plain-
tiff, Florence Lowe Barnes, was entitled to twenty-
five per cent (25%) thereof, or Eighteen Thousand
Seven Hundred Fifty-Two and 15/100 Dollars
($18,752.15).

2. The District Court erred in Finding No XII
wherein the District Couri; found that the Plaintil¥,'
Florence Lowe Barnes, should have received as in-
come from the estate of Richard J. Dobbins, the
sum of Eighteen Thousand Seven Hundred Fifty-
Two and 15/100 Dollars ($18,752.15) for the year
1940, and that there is a balance due her of Fifteen
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Thousand One Hundred Fifty-Two and 15/100 Dol-

lars ($15,152.15) for the year 1940.

3. The District Court erred in Finding No. XIII,

wherein the District Court found that Fifteen Thou-

sand One Hundred Fifty-Two and 15/100 Dollars

($15,152.15) was due the Plaintiff, Florence Lowe

Barnes, for the year 1940.

4. The District Court erred in going back of the

final decree of distribution and accounting rendered

on the 17th day of February, 1942, and made final

by remittitur of the Supreme Court of Pennsylvania

on the 6th day of March, 1942, after having found

the final decree of distribution, and accounting ren-

dered therewith, res adjudicata.

5. The District Court erred in determining that

the constructive receipt of Sixty-Three Thousand

Four Hundred Fifty-Five and 44/100 Dollars

($63,455.44) for the year 1940, as found by the

adjudication of the Treasury Department, was not

reflected in the books and accounting of the estate,

which accounting was received by the Orphans'

Court of Montgomery Coimty, Pennsylvania, and

approved as final on the 17th day of February, 1942.

6. The District Court erred in its interpretation

of the adjudication of the Treasury Department,

and the confirming decision of the Tax Court, by

holding that the constructive income of Sixty-Three

Thousand Four Hundred Fifty-Five and 44/100

Dollars ($63,455.44) ruled received in 1940 was ac-
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tual income received in 1940, and capable of distri-
bution to the heirs at the conclusion of the year 1940.

7. The District Court erred in going behind the
receipt and satisfaction of the 29th day of June,
1942, made and executed by the Plaintiff, Florence
Lowe Barnes, after the Court found in FindingNo VI that Plaintiff received her distributive share
of the trust estate of Richard J. Dobbins, and that
the Defendant, Horace Dobbins, does not have any
property of the estate belonging to the Plaintiff
i^ lorence Lowe Barnes.

'

.l,^•o,^•^^^''*'^'*
^*'"''* ^^^^^ i" »ot finding that

the Plaintiff, Florence Lowe Barnes, received what-
ever benefits there accrued to her, by reason of the
constructive receipt by the estate of Richard JDobbms of the sum of Sixty-Three Thousand Four
Hundred Fifty-Five and 44/100 Dollars ($63,455 44)
during the year 1940, when she received distribution
of her share of the cash in the estate, her share of
the hotel property, and one-fourth (1/4) of the
stock of the Landbar Hotel Company, on the 29th
day of June, 1942.

9. The District Court erred in its Conclusion ofLaw No. 5, in concluding that the Plaintiff, Florence
Lowe Barnes, was entitled to judgment from the
Defendant, Horace Dobbins, in the amount of Fif-
teen Thousand One Hundred Fifty-Two and 15/100
Dollars ($15,152.15), or in any other amount.

10. The District Court erred in giving judgment
for the Plaintiff, Florence Lowe Barnes, and
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against the Defendant, Horace Dobbins, in any sum,

or at all.

Signed and dated this 30th day of January, 1952.

EKDALE, SHALLENBERGER
& TONER,

By /s/ GORDON SHALLBNBERGER,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed]: Piled February 1, 1952.
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No. 13253

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Horace Dobbins,

Appellant,

vs.

Florence Lowe Barnes,

Appellee.

OPENING BRIEF FOR APPELLANT.

This appeal is from a final judgment of the United
States District Court for the Southern District of Cali-

fornia, Northern Division, Honorable Harry C. West-
over, Presiding, which adjudged that a testamentary trust,

of which the Appellant, Defendant below, was trustee,

received certain specific income during the year 1940, and
that the Appellee, Plaintiff below, one of the beneficiaries

of said testamentary trust, did not receive her share of
said specific income during the year 1940, or thereafter;

said judgment further adjudged that the Appellant pay to

the Appellee, the sum of Fifteen Thousand One Hundred
Fifty-two and 15/100 Dollars ($15,150.15), with interest

thereon at six per cent (6%) per annum from December
31, 1940, until paid, said amount being adjudged by the

District Court to be her distributive share of the men-
tioned trust income for 1940. This appeal followed.



Statement as to Jurisdiction.

This action was originally commenced in the Superior

Court of the State of CaHfornia, in and for the County

of Kern, by the Appellee, a citizen of California, against

the Appellant, a citizen of South Carolina; the Appellant

filed his Petition for Removal of the action from the

State Court to the District Court of the United States,

in and for the Southern District of California, Northern

Division, alleging that he was a citizen of South Caro-

lina, and that the said controversy was entirely between

citizens of different states, and in excess of Three Thou-

sand and No/100 Dollars ($3,000.00), exclusive of in-

terest and costs. Said petition was timely filed and bond

posted, and the cause was duly removed to the District

Court of the United States for the Southern District of

CaHfornia, Norhern Division. The District Court, after

trial, found, in its Findings of Fact, that the Plaintiff

below, Florence Lowe Barnes, was a resident of the State

of California, and that the Defendant below, Horace

Dobbins, was, at the time of the commencement of said

action, and still is, a citizen of the State of South Caro-

lina [Finding of Fact I, T. R. p. 18], and that the matter

and amount in dispute in said action, exclusive of in-

terest and costs, exceeded the sum of Three Thousand

and No/100 Dollars ($3,000.00) [Finding of Fact II.

T. R. p. 19], all of which placed the action within the juris-

diction of the District Court of the United States (62

Stats. 930; Tit. 28, Sec. 1332(a)(1), U. S. C. A.).

The jurisdiction of this Court to review the said judg-

ment, rests upon Section 1291, Title 28, U. S. C. A., Mo-

tion to Alter or Amend Judgment [T. R. p. 28], Ruling

upon Motion to Alter or Amend Judgment [T. R. p. 29],
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Notice of Appeal [T. R. p. 29], Order Extending Time to
File Apostles on Appeal [T. R. p. 32], and Statement of
Points [T. R. p. 153], all duly served and filed within the
statutory period.

Statement of the Pleadings.

This action was commenced by the Appellee, Florence
Lowe Barnes, as Plaintiff, against Appellant, Horace
Dobbins, as Defendant, in the Superior Court of the
State of California, in and for the County of Kern, for
an accounting and damages [see Complaint, T. R. p. 8].
The Appellant, Horace Dobbins, was served with process,
Summons and Complaint, on the 2nd day of December!
1950; Horace Dobbins, was, at the time of service of
said Summons and Complaint, and still is, a citizen of
the State of South Carolina, and Appellee, the Plaintiff

below, was, at the time of filing said action and still is,

a citizen of the State of California [see Petition for Re-
moval, T. R. p. 5, Par. V] ; the cause of action stated in

the Complaint was for an amount in excess of Three
Thousand and No/100 Dollars ($3,000.00), to wit. Fifty-

two Thousand One Hundred Fifty and No/100 Dollars

($52,150.00), plus [see Complaint, T. R. p. 8]; that the

action being entirely between citizens of different states,

and the amount involved exceeding the sum of Three
Thousand and No/100 Dollars ($3,000.00), exclusive

of interests and costs, the said action was, on the peti-

tion of the Appellant, Defendant below, removed from
the Superior Court of the State of California to the

District Court of the United States by authority of the

appropriae statute (62 Stats. 937; Tit. 28, U. S. C. A.,

Sec. 1441(b)).
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Plaintiff's Complaint [T. R. p. 8] alleged that the De-

fendant was the trustee of a trust created in the Last

Will and Testament of Richard J. Dobbins, and alleges

that the Plaintiff was, and is a beneficiary of said trust,

and entitled to twenty-five per cent (25%) of the corpus

and income of said trust. The Complaint further alleges

that the value of the property in the trust was, and now

is, in excess of Five Hundred Thousand and No/100

Dollars ($500,000.00).

The Complaint alleges that Plaintiff has recently dis-

covered that her share of the income of the mentioned

trust in the year 1940 was approximately Eighteen Thou-

sand Seven Hundred Fifty and No/100 Dollars ($18,-

750.00), and that she received Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00) only, for said

year. The Complaint further alleges that the United

States Government, through the Collector of Internal

Revenue, has assessed against the Plaintiff, an additional

tax of Two Thousand One Hundred Twenty-four and

No/100 Dollars ($2,124.00) based on the mentioned ad-

ditional income, together with penalties and interest in

the sum of Two Thousand and No/100 Dollars ($2,-

000.00), and that the Office of the Collector of Internal

Revenue has harrassed the Plaintiff for the payment of

the additional tax and penalties and caused Plaintiff great

mental anguish, to her damage in the amount of Five

Thousand and No/100 Dollars ($5,000.00).

The Complaint further alleges that the Plaintiff sold

to the Defendant, her interest in certain real property,

consisting of a hotel and the land on which it was located,

said hotel being known as the Broadwood Hotel, Phila-

delphia, Pennsylvania, and at the time of the said sale.
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the Defendant fraudulently concealed from the Plaintiff,

the fact that there was the sum of One Hundred Twenty
Thousand and No/100 Dollars ($120,000.00) cash in said
hotel; that one-fourth (M) of it belonged to the Plain-
tiff, and she was therefore damaged in the sum of Thirty
Thousand and No/100 Dollars ($30,000.00).

The Complaint further states that Defendant has failed
and refused to make a final accounting and close the afore-
mentioned trust.

The Complaint further alleges that Defendant has
wrongfully paid to himself exorbitant sums for manag-
ing the trust, and has failed to account for said sums.

The Complaint prays judgment for Fifteen Thousand
One Hundred Fifty and No/100 Dollars ($15,150.00),
being the difference between Eighteen Thousand Seven
Hundred Fifty and No/100 Dollars ($18,750.00) and
Three Thousand Six Hundred and No/100 Dollars ($3,-

600.00)
;
Two Thousand and No/100 Dollars ($2,000.00),

representing penalties on the assessed tax; Thirty Thou-
sand and No/100 Dollars ($30,000.00), representing

Plaintiff's share of cash which she alleged she was de-

frauded of in the sale of the land and buildings known
as the Broadwood Hotel; and Five Thousand and No/100
Dollars ($5,000.00) general damages for mental anguish
and suffering.

The Defendant filed answer [Tr. p. 13] generally deny-

ing all of the allegations in the Plaintiff's Complaint, save

and except that the Defendant admitted:

1. That he acted as trustee of the trust estate of

Richard J. Dobbins, and that the Plaintiff was a

beneficiary thereof to the extent of twenty-five per

cent (25%);
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2. That for the year 1940, the Plamtiff was paid

in cash, only the sum of Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00).

Defendant, in his answer, further alleges that some three

(3) years subsequent to the year 1940, the Treasury

Department of the United States made a tax assessment

against the beneficiaries of the former trust estate of

Richard J. Dobbins, on the basis of income in excess of

that reported, but further alleges that said alleged income

was not received in the year 1940, but alleges that said

income was a paper credit charged to the trust estate, and

no additional money was received in 1940, and that Plain-

tiff is entitled to nothing further for the year 1940, or at

all.

The District Court, after the introduction of evidence,

both oral and documentary, by both parties to the action,

made its Findings of Fact and Conclusions of Law [T. R.

p. 18], wherein the Court found for the Defendant and

against the Plaintiff with respect to all matters, save

and except the allegations by the Plaintiff as to income

she should have received in the year 1940, and in that

respect found [Finding XII, T. R. p. 23] that the Plaintiff

was entitled to receive, for the year 1940, the sum of

Eighteen Thousand Seven Hundred Fifty-two and 15/100

Dollars ($18,752.15); that she had received the sum of

Three Thousand Six Hundred and No/100 Dollars ($3,-

600.00) only, leaving a balance of Fifteen Thousand One

Hundred Fifty-two and 15/100 Dollars ($15,152.15) due

her for the year 1940, and that she has never received

said sum, or its equivalent [Finding XIII, T. R. p. 23].

Appellant has appealed because said judgment is er-

roneous with respect to the finding and judgment as to
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the income for the year 1940, and the finding that the
Plaintiff has the right to receive anything further there-
for.

Statement of Facts.

Richard J. Dobbins, Grandfather of the Appellee
(Plaintiff below), Florence Lowe Barnes, died testate,
in the year 1893, in the State of Pennsylvania. His will

was admitted to probate in 1893 in Norristown, Pennsyl-
vania. Probate was completed by the Orphans' Court of
Montgomery County, Pennsylvania, and the estate dis-

tributed in 1917. A portion of the estate was distributed
in fee, and without qualifications; the balance was dis-

tributed to trustees for the use and benefit of various
persons, as provided in a trust established by the provi-
sions of the will of Richard J. Dobbins. The Appellant
(Defendant below), Horace Dobbins, a son of the tes-

tator, was named in the will as a beneficiary, and later

upon the death of one of the trustees named in the will,

became a co-trustee of the trust estate, and later by reason
of the death of the co-trustee, became the sole remaining
trustee.

The Appellee, Florence Lowe Barnes, through the de-

cease of her mother, became a beneficiary of said testa-

mentary trust, to the extent of twentv-five per cent

(25%).

Various accountings of the trust estate were filed by
the Appellant, Horace Dobbins, as trustee; a petition and
citation for his removal as trustee was filed, and various

objections were taken to the accountings, and the matter

was litigated in the Orphans' Court of Montgomery
County, Pennsylvania, the Judge thereof rendering his

first opinion on February 1, 1939, wherein he dismissed



the citation for removal. Various exceptions were filed

by the trust beneficiaries to the Court's opinion, and on

July 5, 1940, certiorari was granted, and on February 6,

1941, the Court again rendered its opinion; exceptions

were again taken by the trust beneficiaries, among whom

was the Appellee, Plaintifif below, Florence Lowe Barnes

[the exceptions are set out and contained in Ex. ''A" in

evidence before the Lower Court, commencing at p. 34

of the actual pages of Ex. ''A", or p. 1 of the third set of

numbered pages]. On June 30, 1941, the Orphans' Court

of Montgomery County, Pennsylvania, rendered its opin-

ion upon the exceptions taken, and ordered an accounting

to be prepared in accordance therewith [Court's adjudica-

tion is contained in Ex. "A" and commences on p. 21 of

the actual number of pages of Ex. "A", or p. 2 of the

second set of numbered pages contained in Ex. "A"].

In accordance with the Judge's opinion and direction,

an accounting for all assets, income and disbursements,

and a schedule of distribution, including income and dis-

bursements, through December 30, 1941, was prepared

and filed with the Orphans' Court of Montgomery County,

Pennsylvania, on February 17, 1942, and endorsed thereon

by the Clerk, appears the filing date, and the certification

that due notice had been given [Ex. ''A", numbered p.

18]. Subsequent thereto, on February 27, 1942, in ac-

cordance with the rules of the Court, no exceptions having

been filed, the Account and Schedule of Distribution be-

came final [see p. 19 of actual pages of Ex. ''A", or

numbered p. 18 of the first set of papers contained

therein]. On March 6, 1942, remittitur from the Su-

preme Court of the State of Pennsylvania was filed [see

Ex. "D" in evidence], which formally made final said

accounting and schedule of distribution.
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Distribution was then made in accordance with the

schedule on file. On June 29, 1942, the Appellee, Plain-
tiff below, Florence Lowe Barnes, filed in the Orphans^
Court of Montgomery County, Pennsylvania, her receipt
and satisfaction of the distribution made and shown by
the Schedule of Distribution, which became final without
objections, on February 27, 1942. She acknowledged re-
ceipt of the property, both real and personal, listed in
said schedule [see first page of Ex. ^^A'']. The other
beneficiaries of the trust also filed their satisfactions and
receipts; with these, we are not concerned. This ended
the trust, except as to the children of the Appellant, De-
fendant below, Horace Dobbins, who continued as trustee
for said children, and with whose administration of such
trust, this action is not concerned.

One of the assets of the trust estate was the Broad-
wood Hotel, consisting of hotel buildings and the land
upon which they were situated. This property had been
operated under lease by the trust estate to the Lanbar
Hotel Company, a corporation, and a new lease was made
on or about October 15, 1940. The entire stock of the

Lanbar Hotel Company was, by order of the Orphans'
Court of Montgomery County, Pennsylvania, later dis-

tributed to the beneficiaries of the trust estate, by and
under the Schedule of Final Distribution filed February
17, 1942. These facts become important, as will later be

apparent.

In the action filed by the Plaintiff below, various and
sundry complaints against the Defendant below were
made, only one of which is concerned in this appeal, to

wit, the claim of the Plaintiff below, that she should have

received as income from the trust estate for the year
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1940, the sum of Eighteen Thousand Seven Hundred

Fifty-two and 15/100 Dollars ($18,752.15), and that

she received only the sum of Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00). The evidence

relied upon by the Plaintiff below as proof of this claim

is a Treasury Department adjudication [see Ex. ''E" in

evidence] which found, in an examination of the fiduciary

income tax returns and the records of the estate, that

prior to October 15, 1940, the Broadwood Hotel, a prop-

erty of the estate, had been leased to the Lanbar Hotel

Company, a corporation, and that on or about October

15, 1940, the Lanbar Hotel Company, a corporation, was

indebted to the estate for accrued and unpaid rents, and

that the estate was indebted to the Lanbar Hotel Com-

pany, a corporation, for cash advances in the sum of

Sixty-three Thousand Four Hundred Fifty-five and

44/100 Dollars ($63,455.44), made to the estate for the

purpose of paying taxes and other charges against the

hotel property. The report further found that in a ne-

gotiation of a new lease of the hotel to the Lanbar

Hotel Company, the accounts were offset, and the net

amount due the Lanbar Hotel Company was forgiven,

and because the unpaid rent had never been reported as

income, the above mentioned offset of accounts repre-

sented a "constructive receipt'' by the estate from the

Lanbar Hotel Company of Sixty-three Thousand Four

Hundred Fifty-five and 44/100 Dollars ($63,455.44) in

1940, the year of forgiveness of the cash advances to

the estate. Only Five Thousand Nine Hundred Eighty-

eight and 60/100 Dollars ($5,988.60) was returned as

income on the fiduciary return, and the balance of Fifty-

seven Thousand Four Hundred Sixty-six and 84/100

Dollars ($57,466.64) was added by the Treasury Depart-
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ment to income for the year 1940. The Treasury De-
partment further found, in its distribution of income for

1940, for income tax purposes, that Eighteen Thousand
Seven Hundred Fifty-two and 15/100 Dollars ($18,-
752.15) was chargeable to Florence Lowe Barnes, and
she was assessed the tax thereon; the Department found
no additional tax due by the fiduciary, the Defendant
below [see Ex. ^'E", ^^Ex. D, pp. 1 and 3" thereof].

A petition for redetermination was filed by Horace Dob-
bins, as an individual, the estate being closed, but said

petition was not prosecuted and the Tax Court upheld
the determination in Exhibit ''E".

The accounting rendered for the trust estate from 1931
through December 30, 1941, shows that the receipt of the

cash advanced by the Lanbar Hotel Company to the

estate was over a period of years, namely, 1938, 1939,

and 1940 [see Ex. "A", numbered p. 13 "note"]. Ex-
ceptions were taken by the beneficiaries, including Ap-
pellee, to the entire transaction of October 15, 1940, be-

tween the estate and the Lanbar Hotel Company [see

Ex. ''A'', third group of separately numbered pages, num-
bered 1-7, Exception No. 4, p. 2, Exception No. 13, p. 5,

and Exception No. 16, p. 7]. The Orphans' Court of

Montgomery County, Pennsylvania, ruled upon the ex-

ceptions to the transaction of October 15, 1940, dismiss-

ing the same [see Ex. ''A'\ Judge's Rulings, second set

of numbered pages, pp. 7, 8 and 10 thereof], and ordered

the total outstanding stock of the Lanbar Hotel Com-
pany, then held by the Defendant below, transferred to

the estate [see Ex. "A", Judge's Ruling of June 20, 1941

upon Exception No. 4, p. 7 of second set of numbered

pages], and found that there was no necessity to dis-

tinguish between income and principal, the Hotel Com-
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pany and the Hotel both, in accordance with the Court's

instructions, then being a part of the estate. Subse-

quent to the ruHng the Court, the accounting shows an

increase in the amount of net income shown for the year

1940, and in appreciated value of the assets of the estate,

as arising out of the forgiveness transaction of October

15, 1940 [see Ex. ^^A", p. 13 ^^note"]. It was upon this

accounting that distribution was ordered, and became final.

The Plaintifif below received her distributive share and

gave receipt therefor [see first page, unnumbered, of Ex.

The District Court, through ruling that the account-

ing [Ex. ''A''] was res adjudicata, also found that the

report of the Treasury Department [Ex. ''E"] was res

adjudicata, and took the Treasury Department's figures

on distributable income rather than the figures approved

by the Pennsylvania Court in the Final Accounting and

Schedule of Distribution, apparently on the theory that

the Treasury Department adjudication was made subse-

quent to the Pennsylvania Court's schedule, and should

be controlling. It was called to the Court's attention

that the transaction of October 15, 1940, upon which the

Treasury Department based its findings with regard to

income for 1940, was considered and the due credit given

therefor in the final accounting; and that even though

the Plaintifif below may not have received as income in

the year or for the year 1940, the amount shown to be

distributable in Exhibit ''E", she did receive the en-

hancement in value by the adjustment under the account-

ing, and everything of value to which she was entitled

from the estate when distribution was made to her, and

she gave receipt therefor on June 29, 1942; the Court

held and found that said receipt was conclusive with re-
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gard to the matters covered thereunder, and further

found that the Plaintiff below had received everything

due her from the estate, and that the Defendant below
does not have any property of the estate belonging to the

Plaintiff [Finding of Fact IV, T. R. p. 20], but that

the accounting and schedule of distribution did not take

into consideration said income, described by the Treasury

Department as '^constructive payment." The District

Court refused to hold that Appellee had received said

'income" by way of final distribution of estate assets and
stock of the Lanbar Hotel Company.

Specifications of Error.

1. The District Court erred in Finding No. X [T. R.

p. 22], wherein the District Court found that there was

distributable income to the beneficiaries in the trust estate

of Richard J. Dobbins in the amount of Seventy-five

Thousand Eight and 60/100 Dollars ($75,008.60) for

the year 1940, and that the Plaintiff, Florence Lowe
Barnes, was entitled to twenty-five per cent (25%)
thereof, or Eighteen Thousand Seven Hundred Fifty-two

and 15/100 Dollars ($18,752.15).

2. The District Court erred in Finding No. XH [T. R.

p. 23], wherein the District Court found that the plain-

tiff, Florence Lowe Barnes, should have received, as in-

come from the estate of Richard J. Dobbins, the sum of

Eighteen Thousand Seven Hundred Fifty-two and 15/100

Dollars ($18,752.15) for the year 1940, and that there

is a balance due her of Fifteen Thousand One Hundred
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Fifty-two and 15/100 Dollars ($15,152.15) for the year

1940.

3. The District Court erred in Finding No. XIII

[T. R. p. 23], wherein the District Court found that

Fifteen Thousand One Hundred Fifty-two and 15/100

Dollars ($15,152.15) was due the Plaintiff, Florence

Lowe Barnes, for the year 1940.

4. The District Court erred in going back of the final

decree of distribution and accounting rendered on the

17th day of February, 1942, and made final by remittitur

of the Supreme Court of Pennsylvania on the 6th day

of March, 1942, after having found the final decree of

distribution, and accounting rendered therewith, res ad-

judicata [T. R. p. 146].

5. The District Court erred in determining that the

constructive receipt of Sixty-three Thousand Four Hun-

dred Fifty-five and 44/100 Dollars ($63,455.44) for the

year 1940, as found by the adjudication of the Treasury

Department, was not reflected in the books and account-

ing of the estate, which accounting was received by the

Orphans' Court of Montgomery County, Pennsylvania,

and approved as final on the 17th day of February, 1942

[see Ex. "A"].

6. The District Court erred in its interpretation of

the adjudication of the Treasury Department, and the

confirming decision of the Tax Court, by holding that

the constructive income of Sixty-three Thousand Four

Hundred Fifty-five and 44/100 Dollars ($63,455.44)
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ruled received in 1940 was actual income received in

1940, and capable of distribution to the heirs at the

conclusion of the year 1940 [T. R. pp. HI and 120].

7. The District Court erred in going behind the re-

ceipt and satisfaction of the 29th day of June, 1942, made
and executed by the Plaintiff, Florence Lowe Barnes [Ex.

''A'', p. 1; T. R. p. 112], after the Court found in Find-

ing No. VI [T. R. p. 20] that Plaintiff received her

distributive share of the trust estate of Richard J. Dob-
bins, and that the Defendant, Horace Dobbins, does not

have any property of the estate belonging to the Plain-

tiff, Florence Lowe Barnes.

8. The District Court erred in not finding that the

Plaintiff, Florence Lowe Barnes, received whatever bene-

fits there accrued to her by reason of the constructive

receipt by the estate of Richard J. Dobbins of the sum
of Sixty-three Thousand Four Hundred Fifty-five and

44/100 Dollars ($63,455.44) during the year 1940, when
she received distribution of her share of the cash in the

estate, her share of the hotel property, and one-fourth

(34) of the stock of the Lanbar Hotel Company, on the

29th day of June, 1942 [Ex. "A'', p. 1].

9. The District Court erred in its Conclusion of Law
No. 5 [T. R. p. 24], in concluding that the Plaintiff,

Florence Lowe Barnes, was entitled to judgment from

the Defendant, Horace Dobbins, in the amount of Fifteen

Thousand One Hundred Fifty-two and 15/100 Dollars

($15,152.15), or in any other amount.
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Summary of Argument.

Normally, there exists an almost impregnable presump-

tion on appeal of the correctness of the District Court's

Findings of Fact. In this case, however, it is apparent

not only from the findings, but from the entire record

(all testimony taken is printed in the Transcript of Rec-

ord) that the Court, in reaching its decision, based its

findings entirely upon the documentary evidence presented,

namely. Exhibit ''A'', which is a certified copy of the

records of the Dobbins Trust Estate, administered in the

Orphans' Court of Montgomery County, Pennsylvania,

and Exhibit ''E", the Treasury Department of the United

States adjustment of the Dobbins Estate income for the

year 1940. This being so, the findings take on the char-

acter of a case decided upon depositions, or stipulated

facts, and are reviewable by a Court of Appeal, with

but slight weight to be given the presumption referred to.

The District Court determined that there was added

income received by the trust estate for the year 1940, and

that the same was not fully distributed to the Appellee

during the year 1940, or at any other time. Actually,

there was no such added income, distributable to the Ap-

pellee. The District Court based its finding of added

income entirely on a Treasury Department report, which

showed additions to income, arising out of an offset of

accounts between the trust estate and the Lanbar Hotel

Company. This forgiveness of obligations of the estate

to pay back cash advances made to the estate over a period

of years, was construed by the Treasury Department as

an offset against unpaid rents owed by the Lanbar Hotel

Company over a period of years, and thus, such forgive-

ness became a ''constructive payment" of rent to the
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estate in the year 1940, even though the advances and
the unpaid rent covered a period of several years, and
the cash advanced was actually used to pay taxes, as
shown by the estate accounts.

The Treasury Department ruled this so called addition
to income to be distributable and taxable to the bene-
ficiaries (including- Appellee) during the year 1940,
though not received by the beneficiaries; such result is

reached by reason of the Tax Law. Where a trust pro-
vides that income is payable to the beneficiaries, then all

things found to be income (whether from cash received,
or from benefits covered in other ways) are the property
of the beneficiaries and taxable to them, even though
such property is not received by the beneficiary in any
manner; hence, the Treasury Department's determination
of ^'distributable income" does not, in all cases, mean
income capable of distribution in money, or otherwise.
In failing to realize this distinction, the District Court
committed error.

Moreover, the result of the forgiveness transaction,

whether it be considered income or not, was considered
and included in the final account and schedule of distri-

bution approved by the Orphans' Court of Montgomery
County, Pennsylvania, said approval being after excep-
tions had been taken and ruled upon by the referred to

Court. The District Court was, therefore, in error when
it decided that there had been no distribution of such
benefits to the Appellee, and that she did not receive such
benefits, if any, in the final distribution of the properties

of the estate.

Also, it must be observed that the transaction giving

rise to the so-called additional income was entirely be-
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tween two entities, owned by the same parties, namely, the

beneficiaries of the trust estate, including Appellee. The

foregoing result was reached by reason of the Orphans'

Court of Montgomery County, Pennsylvania, ordering

the Lanbar Hotel Company's total stock transferred in

toto to the beneficiaries, pro rata in the percentage in

which they were entitled to share in the trust; therefore,

no actual gain or loss, whether it be considered income

or some other form of benefit, could accrue to the bene-

ficiaries of the trust estate by reason of the forgiveness

transaction referred to. What enhanced one entity, beg-

gared the other, and vice versa, and the Appellee received,

in the final distribution of the estate from the Orphans'

Court of Montgomery County, Pennsylvania, her dis-

tributive share of both entities.

The District Court found that the Appellee had re-

ceived everything set forth in the schedule of distribu-

tion, but erred in determining that the schedule of dis-

tribution, and therefore, her receipt, did not include the

amounts of benefits resulting from the forgiveness trans-

action between the estate and the Lanbar Hotel Company.

If, as we believe the record shows, the Appellee re-

ceived everything from the estate, then there exists no

basis for a judgmnt against the Appellant, for no scintilla

of evidence exists to indicate that the Appellant, individu-

ally, or personally, has anything belonging to the Appellee.
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ARGUMENT.
I.

There Is Slight, if Any, Presumption of Correctness
of the District Court's Findings and Judgment.

Appellant recognizes that the usual rule is that an
Appellant faces the burden of showing that the District

Court's judgment is erroneous. Appellant also recog-
nizes the fact that Findings of Fact of a Trial Court
are usually clothed with the strongest of presumptions
as to their correctness; this, however, retains its strength
only in so far as the findings are based upon testimony
of witnesses heard and observed by the Trial Court. If

the Court's findings are based largely upon depositions

or documentary evidence, the aforementioned presump-
tion has little, if any, weight.

In the instant case before the Court, it is fully apparent
upon a reading of the record, and upon a perusal of the

findings, that the District Court based its decision on that

portion of the findings and judgment here appealed from,

entirely upon the documentary evidence contained in Ex-
hibit "A" (a certified copy of the court records of the

Orphans' Court of Montgomery County, Pennsylvania),

and Exhibit "E" (the report of the Treasury Depart-

ment of the United States) ; consequently, this Court is

not bound by the usual presumption of the correctness

of the Trial Court's findings, and is entitled to re-examine

Exhibits "A" and "E" and make its own appraisal of

the correctness of the findings and judgment drawn there-

from, without according but the slightest weight to the

actual trial.
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II.

The District Court Erred in Finding That There Was
Income Available to the Beneficiaries of the Trust

Estate of Richard J. Dobbins in the Amount of

Seventy-five Thousand Eight and 60/100 Dollars

($75,008.60) for the Year 1940, and That Appellee

Should Have Received, From the Estate, for the

Year 1940, the Sum of Eighteen Thousand Seven

Hundred Fifty-two and 15/100 Dollars ($18,-

752.15).

A. The total income for the year 1940, as shown by

the accounting of the trust estate, approved by the Or-

phans' Court of Montgomery County, Pennsylvania, was

insufficient to make the distribution to the Appellee, found

due by the District Court.

The accounting approved by the Orphans' Court of

Montgomery County, Pennsylvania, filed February 17,

1942, shows a total net income for the year 1940, in the

amount of Sixty-nine Thousand Seven Hundred Thirteen

and 80/100 Dollars ($69,713.80) [see Ex. "A", first

numbered p. 12 thereof] ; Exhibit ''A", however, further

shows that there was included in said net income certain

sums advanced by the Lanbar Hotel Company to the

estate for the year 1940, for the purpose of paying taxes

[see Ex. "A", first numbered p. 13 thereof, under item

entitled ''Note"] ; thus, it becomes very apparent from the

estate accounting that there was not sufficient moneys in

the hands of the trustee. Appellant, or the trust estate, to

have distributed the sum found due by the District Court.

The Court's attention is called to the fact that the above

referred to accounting was made pursuant to the ruling
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of the Orphans' Court of Montgomery County, Pennsyl-
vania, in accordance with the adjudication of J. Burnett
Holland, Presiding Judge, dated February 1, 1939, and
as modified by his opinion on exceptions dated April 9,

1940, and his adjudication on exceptions sur schedule
of distribution, dated June 30, 1941 [see Ex. "A", first

numbered p. 1]; it is also to be noted that the schedule
and accounting were prepared as of December 30, 1941

;

attention is further called to the fact that said account-
ing referred to was filed on February 17, 1942, and no
exceptions were filed thereto, and it became final on Feb-
ruary 27, 1942, by rule of Court [see Ex. "A", first num-
bered p. 18 thereof] and further became final by re-

mittitur from the Supreme Court of the State of Penn-
sylvania on March 6, 1942 [see Ex. "D"].

B. The Sixty-three Thousand Four Hundred Fifty-

five and 44/100 Dollars ($63,455.44) addition to reported

income which was found by the Treasury Department,
was not actual income to the estate during the year 1940.

The Treasury Department examination and adjust-

ments [Ex. "E", Schedule D, pp. 1, 2 and 3, printed in

full in the Appendix] shows, on page 1 thereof, that

there was reported as net income by the trust estate for

the year 1940, the sum of Twenty-nine Thousand Three
Hundred Thirty-five and 57/100 Dollars ($29,335.57);

that there was added to income, the net sum of Forty-five

Thousand Six Hundred Seventy-three and 03/100 Dol-

lars ($45,673.03), making a total corrected returnable in-

come for the estate for the year 1940, of Seventy-five
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Thousand Eight and 60/100 Dollars ($75,008.60), for

the purpose of taxation. From what source was the

amount stated by the Treasury Department to be addi-

tional income, derived? We find the following explana-

tion [Ex. "E", p. 1]:

''(a) This taxpayer was the owner of a property

identified as the Broadwood Hotel which was leased

to the Lanbar Hotel Corp. As of 10/15/40, the

Lanbar Hotel Corp. was indebted to the estate for

accrued and unpaid rent and interest in the amount

of $382,863.75. As of the same date, the estate

was indebted to the Lanbar Hotel Corp. for advances

etc. in the sum of $63,455.44. In negotiation of a

new lease, the accounts were offset and the net amount

due by the Lanbar Hotel Co. was forgiven on a

cash receipts and disbursements basis the unpaid rent

has never been reported as income and the above

mentioned offset of accounts represents constructive

payment in the amount of $63,455.44. Since only

$5,988.60 was returned as income on return filed,

the balance of $57,466.84 has been added to income

by this report.''

From the amount of Sixty-three Thousand Four Hundred

Fifty-five and 44/100 Dollars ($63,455.44) was further

subtracted the sum of Eleven Thousand Seven Hundred

Ninety-three and 84/100 Dollars ($11,693.84) for depre-

ciation; with this latter item, we are not concerned.

The Treasury Department's adjustment does not show

when the advances by the Lanbar Hotel Company were

made, but they were obviously made prior to October 15,



—23—

1940; going back to the approved accounting of the
trust estate, we find that the advances by the Lanbar
Hotel Company, in varying amounts, were made in 1938,
1939 and 1940 [see Ex. "A", first numbered p. 13, under
item entitled "Note"], and specifically, in the year 1940,
the sum of Twenty-six Thousand Seven Hundred Ninety-
three and 73/100 Dollars ($26,793.73), but it is im-
portant to note that all such advances were to be used
for the payment of taxes; therefore, not available for

distribution, which leaves available for actual distribution,

had it been made, considerably less than Fifty Thousand
and No/100 Dollars ($50,000.00).

It is to be noted that the Treasury Department, in

speaking of said advances and addition to the income,

uses the words "constructive payment"; had there been
actual payment to the estate during the year 1940, the

Treasury Department would have had no reason to use
the word "constructive." The use of the word "con-

structive" (always a legal fiction) was for the purpose
of taxation. Unpaid rents due from the Lanbar Hotel

Company to the estate had accumulated over a period

of years; these rents were never paid, but were forgiven

under the agreement of October 15, 1940, but also for-

given, was the cash advances made by the Lanbar Hotel

Company to the estate, which were made over a period

of years, and the Treasury Department, therefore, found

that there having been actual cash advanced by the Lanbar
Hotel Company and received by the estate, and the estate

having forgiven the unpaid rent, there, in effect resulted
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the equivalent of a payment of a portion of the unpaid

rents; actually, of course, the advances were not made in

discharge of the rents, but the offset of rents in the for-

giveness transaction at least was equivalent to reducing

the rent deficit of the hotel company in the amount of the

cash advances; therefore, the Treasury Department took

the position that it should be reported as income by reason

of the fact that had it been originally applied to rent

instead of in the form of advances, it would have been

income to the estate. This income, had it been paid as

income, would have been spread over a period of years,

but it did not become income until the act of forgiveness

of October 15, 1940; therefore, the estate being on a

cash receipts and disbursements basis, the Treasury De-

partment ruled, for taxation purposes, that it was all in-

come received by the estate during the year 1940 (al-

though, actually, it was received over a period of three

(3) years, and was not income), and therefore, taxable

in the year of its receipt.

C. It is obvious from the foregoing points made in

A. and B. that there was at no time during the year 1940,

net cash in the estate, in the sum of Seventy-five Thou-

sand Eight and 60/100 Dollars ($75,008.60), or anywhere

near that sum, to distribute to the beneficiaries of the trust.
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III.

The District Court Erred in Determining That the
Amount of Additional Income Found by the
Treasury Department to Be Chargeable to the
Estate for the Year 1940 Was an Addition to
the Trust Estate Distributable to Appellee as In-
come, or Otherwise.

A. The Treasury Department determination of addi-
tional income was for tax purposes only, and is not con-
trollmg in this case. The Treasury Department is charged
under the law (Tit. 26, U. S. C. A., Sec. 162(b), (c) and
(d)) with allowing a deduction to a trust estate of all

amounts "properly paid or credited during such year to
any legatee, heir or beneficiary, but the amount so allowed
as a deduction shall be included in computing the net in-
come of the legatee, heir or beneficiary" (quotation from
Tit. 26, U. S. C. A., Sec. 162(c), emphasis ours). In
other words, where, as in this case, the income from the
trust estate was payable to the beneficiaries, no tax therefor
is chargeable to the fiduciary, or trust, but, by law, is

chargeable to the beneficiary, whether actually received
or found as a credit to the beneficiary; therefore, when
the Treasury Department, in setting up its schedule of
distributable income in Exhibit "E" [see Ex. "E", p. 3,

Appendix], must charge any amount they find as net
income to the estate to the beneficiaries as "distributable
mcome" whether said income is actually received by the
beneficiary or not. See the leading case of Freuler v.

Helvering, 291 U. S. 35, 78 L. Ed. 634, at page 640:

"For the purpose of imposing the tax the Act regards
ownership, the right of property in the beneficiary,
as equivalent to physical possession. The test of
taxability to the beneficiary is not receipt of income,
but the present right to receive it."
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See also Commissioner of Internal Revenue v. Dean,

102 F. 2d 699, at page 701

:

''But actual payment is not essential in order for the

beneficiary to become liable for the tax on the amount

distributable to him. The test under the act is

whether he has a present vested right to receive the

distribution. If so, the statute commands that it be

treated as his income and he becomes liable for the

tax on it.''

Therefore, we say that the statement by the Treasury

Department as to distributable income does not mean

that there was income in that amount available for dis-

tribution at that time, nor does it mean that the income

necessarily be in the form of cash received which may in

the future be distributed, but it may be benefit, or gain

in some other fashion, and still be taxable. See Helver-

ing V, Bruun, 309 U. S. 461, 84 L. Ed. 864, at page 869:

''While it is true that economic gain is not always

taxable as income, it is settled that the realization

of gain need not be in cash derived from the sale of

an asset. Gain may occur as a result of exchange

of property, payment of the taxpayers indebtedness,

relief from a liability, or other profit realized from

the completion of a transaction.''

It becomes readily apparent from the above that the

Treasury Department's use of the words "income," "con-

structive payment," and "distributable income" are special-

ized uses of the words, and do not have the ordinary

meaning which would be attributable to them. They are

words used for purposes of fixing taxation. The Treas-

ury Department was not interested in the actual distribu-

tion of funds or property to which the Appellee was ulti-

mately entitled. This was the province of the Orphans'
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Court of Montgomery County, Pennsylvania, who had
jurisdiction of the trust estate, and they determined in
the final accounting, what was actually distributable' in-
come at that time, covering the year 1940, among other
years, to the beneficiaries, including Appellee. In other
words, the Treasury Department could not construe the
trust or settle its accounting. The foregoing should be
a well settled principle of law, but counsel for the Appel-
lant has been able to find only one case which bears di-
rectly upon the same type of situation.

Re: Nortz's Estate (1947), 71 N. Y. S. 2d 858.

This case was one where, for tax purposes, a trust was
held invalid by the Bureau of Internal Revenue, and de-
ficiency assessments levied by the Bureau; the trustee at-
tempted to settle accounts in the appropriate Court of
New York State; the alien property custodian for the
United States intervened, and filed objections to the ac-
count; the petitioner, trustee, moved to exclude the cus-
todian from objecting to the settlement of the accounts on
the grounds that the trust had been ruled invalid by the
Bureau of Internal Revenue, and that the custodian,' who
represented alien beneficiaries, was therefore barred by
the ruling of the Bureau holding the trust was invalid.
The New York Court held, at page 863

:

"Finally, even if it be assumed that in assessing and
collecting the tax deficiency, the Bureau validly and
necessarily determined that the trusts were invalid
for all purposes, its determinations are conclusive
only within the field of taxation and, therefore, the
rights of the appellant as successor to the interests
of the German children and his standing to establish
them, are not efifected ... It is established in this
State that a tax order is binding on questions of
taxation only."
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This case, very succinctly, states the position of the Ap-

pellant here with regard to the distributable income de-

termination of the Treasury Department, regardless of

how it is interpreted, and it is the position of the Appel-

lant that the final accounting and decree of distribution of

the Orphans' Court of Montgomery County, Pennsyl-

vania, wherein the transaction of October 15, 1940, of

forgiveness and offset between the hotel company and

the estate was thoroughly considered, and adjustments

made accordingly, after ruling and order by the Court,

is controlling. More will later be said as to what the

Court of Pennsylvania found with respect to the trans-

action and the interest of the Appellee herein.

B. Forgiveness of the debts of the trust estate to the

Lanbar Hotel Company which resulted in the additional

income found by the Treasury Department was between

entities belonging entirely to the beneficiaries of the trust,

including Appellee, in the same percentage as their share

in the trust; hnce, no actual gain, loss or addition to the

trust estate resulted, in so far as the beneficiaries are con-

cerned.

The Orphans' Court of Montgomery County, Pennsyl-

vania, ruled upon exceptions to the transaction of October

15, 1940, taken by the beneficiaries, including the Appellee

[said exceptions are found in Ex. "A", third set of num-

bered pages, Exception 4, pp. 2 and 3, Exception 13, pp.

5 and 6, and Exception 16, p. 7; the Court's ruling on the

foregoing exceptions is contained in the fourteen (14)

pages constituting the second set of numbered pages in
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Ex. '^A'^]. The Court, in ruling on Exception 4 and dis-

missing the same [Ex. ^^A", second set of numbered pages,

p. 7] states as follows:

''Since we are requiring the trustee to assign the as-

sets to distributees in the proportion to which they

are entitled by absolute assignment in kind, the dis-

tinction between principal and income is no longer

important as it goes to the same party as far as

their exceptants are concerned. Furthermore, Hor-
ace Dobbins testified that he had bought the stock of

the Lanbar Hotel Company. The Court regards this

stock as belonging to the trust and in connection with

the dismissal of this exception, Horace Dobbins, sur-

viving trustee, is ordered and directed to transfer the

stock of the Lanbar Hotel Company from himself

individually, to such of the distributees and in such

proportion as shall be set up in the revised schedule

of distribution hereinafter directed to be drafted and
filed.''

The Court further stated, in dismissing Exception No.

13 [Ex. ''A", second set of numbered pages, p. 8]

:

'These items are without importance for the reason

we have heretofore stated, that the distinctions be-

tween the income and principal are no longer im-

portant. The stock of the Lanbar Hotel Company
is the property of the trust and the taxes must be

paid regardless of any accounting by the Lanbar

Hotel Company and the trust which is now the owner
of the Broadwood Hotel,"
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The Court's rulings were carried out with reference to

this Appellee, as appears from the distribution receipt

signed by Appellee [Ex. "A'', first unnumbered page]

wherein the Appellee receipted for two and six-twelfths

(2-6/12) shares of the Lanbar Hotel Company, the same

being twenty-five per cent (25%) of the total outstand-

ing shares. Thus, we say that the entity (Lanbar Hotel

Company) which advanced the moneys to the trust estate

and to whom the trust estate owed large sums of money

is as of the date of final accounting and distribution,

owned by the beneficiaries of the trust estate, including

Appellee; therefore, while it might first appear that the

forgiveness of the debt owed by the trust estate would

increase its assets, it would not increase the amount dis-

tributable to any of the beneficiaries, including Appellee,

because it would, at the same time, and by the same

amount, diminish the value of the Lanbar Hotel Company,

and its stock, wholly owned by the beneficiaries ; hence,

no actual gain or loss is sustained by the beneficiaries,

or Appellee here, because of the transaction of October

15, 1940, wherein the offset and forgiveness was accom-

plished and for which resultant "constructive payment"

the Treasury Department assessed a tax.
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IV.
The District Court, After Finding the Final Decree

of Distribution and Account of the Trust Estate
Rendered on February 17, 1942, in the Orphans'
Court of Montgomery County, Pennsylvania, Was
Res Adjudicata, Erred in Determining That There
Was Additional Income for the Year 1940.

A. The accounting and schedule of distribution was
approved as final in the Orphans' Court of Montgomery
County, Pennsylvania, only after there was considered
and litigated, the transaction which the District Court
found not to have been included.

The Appellee, through her attorney, Russell J. Brown-
back, took exceptions on February 13, 1941, to the ac-
counting and schedule of distribution of the trust estate
filed on February 6, 1941 [Ex. "A", third set of num-
bered pages, p. 1]. Among said exceptions were Excep-
tion No. 4 [Ex. "A", third set of numbered pages, p. 2],
which took exception to a Forty Thousand and No/100
Dollar ($40,000.00) advance of the Lanbar Hotel Com-
pany to the estate on the grounds that the estate should
not have foreclosed the mortgage on the hotel property
known as the Broadwood Hotel and obtained title to the
same, and therefore, become obliged to borrow money to
pay taxes. Exception No. 13 [Ex. "A", third set of
numbered pages, pp. 5 and 6] was taken to the advances
made by the Lanbar Hotel Company to the estate toward
the payment of taxes in 1938, 1939 and 1940, in the
total sum of Eighty-two Thousand Seven Hundred Thirty-
one and 19/100 Dollars ($82,731.19) upon the same
grounds as Exception 4. Exception 16 [Ex. "A," third
set of numbered pages, p. 7] excepted specifically to the

agreement of October 15, 1940, whereby it was set forth
that the agreement of October 15, 1940, resulted in
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an increased balance to be distributed on final distribu-

tion. All said exceptions were considered by the Or-

phans' Court of Montgomery County, Pemisylvania, and

dismissed [see Ex. ''A," Judge's opinion on June 30,

1941, second set of numbered pages] on the basis that

the mortgage foreclosure was approved, the taxes had

to be paid, and the trustee was ordered to turn over the

total outstanding stock of the Lanbar Hotel Company

to the trust. The trustee was then ordered to prepare

a new accounting and schedule of distribution, distribut-

ing to the various beneficiaries their respective shares of

the trust property and stock in the Lanbar Hotel Com-

pany. This schedule was prepared as of December 30,

1941, filed February 17, 1942, and became final without

further exception.

Considering the exceptions taken, the Orphans' Court's

rulings thereon, and the final accounting and schedule of

distribution submitted, which became final without ex-

ception; the District Court, which held said final ac-

counting and schedule res adjudicata, could not go behind

it and determine extra income for the year 1940, and

make an award to the Appellee. It is a fundamental rule

of the doctrine of res adjudicata that anything considered

ruled upon in former litigation by a Court of com-

petent jurisdiction is final, and cannot later be inquired

into. To determine that the transaction of October

15, 1940, was not considered by the Orphans' Court of

Montgomery County, Pennsylvania, and was not included

in the final account and schedule of distribution in the

face of the evidence presented by Exhibit "A," is fan-

tastic. To determine that the Treasury Department's

allegation of additional income is controlling, and gives

a right to go behind what has been determined to be

res adjudicata is equally untenable, for as we have seen
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supra, the Treasury Department's determination was
based upon the same transaction which was excepted
to in three separate exceptions heard by the Orphans'
Court of Montgomery County, Pennsylvania, prior to
the rendering of the final account and schedule for dis-
tribution, and we have further seen that the Treasury
Department's determination resulted in no actual addi-
tional income or benefit to the beneficiaries in the form
of income that was actually distributable, but was for the
purposes of taxation only, with respect to the transaction
of October 15, 1940.

B. The alleged additional income transaction having
once been litigated, not only by a Court of competent
jurisdiction, but the Court of competent jurisdiction,
and the net result included in an approved final account
and schedule of distribution, even though the matter had
not been ruled res adjudicata, the Appellee and the Dist-
trict Court would certainly be estopped from re-trying
the same issues. For a leading case laying down the
fundamentals of the rules of res adjudicata and judicial

estoppel, see Cromwell v. County of Sac, 94 U. S. 353,
24 L. Ed. 198, and the later case of Commissioner v.

Sunnen, 333 U. S. 591, 92 L. Ed. 898, citing the Crom-
well case as the leading case, and again reannunciating
the principles therein found, which basically are, that
res adjudicata amounts to an estoppel not only of mat-
ters which were litigated, but those which might have
been litigated and determined, and that judicial estoppel

applies to matters which were actually litigated. Either
applies to the present situation.

See also:

Re: Nortz's Estate (1947), 71 N. Y. S. 2d 858,
supra.
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V.

The District Court Erred in Not Finding That the

Appellee Had Received All Income Due Her From
the Trust Estate, Including the Alleged Addi-

tional Income for the Year 1940.

A. The District Court found that the final account

and schedule of distribution [Ex. ''A"] of the Orphans'

Court of Montgomery County, Pennsylvania, was res

adjudicata, and could not be gone behind [Conclusion of

Law No. 2, T. R. p. 24] ; as we have already seen, this

included the income or benefit resulting from the trans-

action of October 15, 1940.

B. The District Court found [Finding No. VI, T. R.

p. 20] that by her receipt of June 29, 1942 [see first

page of Ex. ''A"], the Appellee did receive all of her

distributive share of the trust estate, and that the Appel-

lant does not have any property of the estate belonging

to the Plaintiff. The District Court, in its remarks,

stated that he did not believe that the schedule of distribu-

tion included the various ramifications of the transac-

tion of October 15, 1940; however, we have already

seen that it did. Even if it did not, which we emphatically

do not admit, the Court's conclusion of law, and finding,

and judgment against the Appellant cannot be upheld.
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VI.

The District Court Erred in Concluding [Conclusion
of Law No. 5, T. R. p. 24] That the Plaintiff,
Appellee, Is Entitled to Judgment Against the
Defendant for the Sum of Fifteen Thousand One
Hundred Fifty-two and 15/100 Dollars ($15-
152.15), or Any Sum at All.

A. Appellee has received everything due her from
the estate of Richard J. Dobbins, and the Appellant has
no property of the estate belonging to the Appellee
[Finding No. VI, T. R. p. 20].

B. No scintilla of evidence exists in any exhibits,
documents, or testimony taken before the Court, to indi-
cate that the Defendant, individually, personally, or in
any other capacity, has any money belonging to the
Appellee.

Conclusion.

To conclude, there was no income to the estate in the
year 1940 from which distribution of Eighteen Thou-
sand Seven Hundred Fifty-two and 15/100 Dollars
($18,752.15) could have been made to the Appellee, and
had the Appellant made a distribution of that amount, he
could have been surcharged by the Orphans' Court' of
Montgomery County, Pennsylvania, for a wrongful act
as trustee of the estate; the District Court, by its deci-
sion in this case, in effect, seeks to surcharge the Appel-
lant for not doing an act which he could have been
surcharged for doing by the Court having proper juris-
diction of the estate. There was no gain or loss to the
Appellee by reason of the transaction from which the
Treasury Department found added income for 1940.
because the transaction was between two entities, both
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owned by the Appellee, in the same percentage. How-

ever, even if we consider that there was a gain to the

estate, the Court of proper jurisdiction, the Orphans'

Court of Montgomery County, Pennsylvania, considered

the so-called ''additional income" transaction, dismissed

the Appellee's objections thereto, and approved the final

accounting and schedule of distribution; therefore, the

Appellee and the District Court are estopped to re-try

the issue. The Appellee's remedy was to except to the

final schedule of distribution when filed, and she cannot

now, by the instant action, in a different jurisdiction,

prosecute such a remedy, nor can she say that she was

ignorant of her rights, as the record in Exhibit ''A"

demonstrates, she was no stranger to the procedure of

exceptions to accounts and schedules of distribution,

having made and litigated countless exceptions to rulings

of the Court in the trust estate over a period of years.

If the Appellant's position is sound, and we believe

that it is, beyond the shadow of a doubt, there remains

no basis upon which a judgment can be predicated against

this Appellant.

Respectfully submitted,

Ekdale, Shallenberger & Toner,

Arch E. Ekdale,

Gordon P. Shallenberger,

George E. Toner,

By Gordon P. Shallenberger,

Attorneys for Appellant.







APPENDIX.

Exhibit E.

Exhibit D—p. 1

Name of Taxpayer: Est. of Richard
J. Dobbins, Dec'd.

Date of Report; Sept. 20, 1943

Examining Officer : James J. Convery

Preliminary Statement

The principal change to fiduciary income was correc-
tion of rental income from Broadwood Hotel property as
explained in report following.

Findings were discussed with Mr. Horace M. Dobbins,
Trustee, prior to his discharge by the court, but agree-
ment was not secured. It was stated that protest would
be filed.

Schedule #1

Year 194C1

Block Adjustments

Additions

Return To Income Corrected
2. Interest $ 3,405.20 $ 3,405.20
6. Rents 26,715.87 $45,673.03 72,388.90
9. Other income

Total income

50.00 50.00

10. 30,171.07 75,844.10
12. Taxes 51.73 51.73
13. Other deductions

Total deductions

y^zyy 7^2>.77

14. 835.50 835.50
15. Balance 29,335.57 45,673.03 75,008.60
16. Distributable

Tax to fiduciary

29,335.57 75,008.60

17. —0-
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Schedule #1-A

Explanation of Items

Item 6—Rents $45,673.03

The above adjustment was as follows

:

(a) Additional rental income $57,466.84

(b) Depreciation not claimed (11,793.81)R

Net adjustment $45,673.03

(a) This taxpayer was the owner of a property iden-

tified as the Broadwood Hotel which was leased to

the Lanbar Hotel Corp. As of 10/15/40, the Lanbar

Hotel Corp. was indebted to the estate for accrued

and unpaid rent and interest in the amount of $382,-

763.75. As of the same date, the estate was indebted

to the Lanbar Hotel Corp. for advances etc. in the

sum of $63,455.44. In negotiation of a new lease,

the accounts were offset and the net amount due by

the Lanbar Hotel Co. was forgiven on a cash re-

ceipts and disbursements basis the unpaid
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Exhibit D—p. 2

Est. of Richard
J. Dobbins, Dec'd.

rent has never been reported as income and the above
mentioned offset of accounts represents constructive

payment in the amount of $63,455.44. Since only
$5,988.60 was returned as income on return filed,

the balance of $57,466.84 has been added to income
by this report.

(b) Depreciation has been allowed on basis of valuation
report dated 2/17/43.

Building value 5/2/38 $300,000.00
Foreclosure cost 13 290 44
Delinquent taxes 84 743 24

Total basis of building 398,038.68

Depreciation @ 2^^% 9,950.97

Improvements
18,428.36

Depreciation @ 10% 1,842.84

Total depreciation on "Broadwood Hotel" 11,793.81

Claimed

Adjustment

—0—

$11,793.81



Exhibit D—p. 3

Est. of Richard J. Dobbins, Dec'd.

Schedule #2

Year—1940

Distribution of Income

Net income exclusive

Name and address of interest on Govt.

of beneficiary obligations

Horace M. Dobbins,

117 E. Colorado St.,

Pasadena, Cal. 1/4 $18,752.15

Mrs. Dorothy Freeman,

303 Markham St.,

Pasadena, Cal. — —
Mrs. Marjorie D. Kern,

179 N. Mansfield Drive,

Los Angeles, Cal. — —
Richard J. Dobbins,

784 Linda Vista Ave.,

Pasadena, Cal. — —
Miss Abbe Suzanne Dobbins,

784 Linda Vista Ave.,

Pasadena, Cal. — —
Mrs. Florence L. Barnes,

Rancho Oro Verde,

Muroc, Cal. 1/4 18,752.15

Mrs. Carolyn B. Cowan,

Box 388-1 Route 1,

La Canada, Cal. 1/8 9,376.08
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Name and address ^f.
'"come exclusive

of beneficiary ^* interest on Govt.

Francis H. Dean Banks,

1346 E. Walnut St.,

Pasadena, Cal. wg

Mrs. Bessie D. King,

Box 2271,

Laguna Beach, Cal. 1/12

Mrs. Marie D. Allen,

Ambler, Pa. 1/12

Mrs. Lillian D. McCue,
6909 Wayne Ave.,

Philadelphia, Pa. 1/12

obligations

9,376.07

6,250.72

6,250.72

6,250.72

Total $75,008.60
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IN THE

United States Court of Appeal
FOR THE NINTH CIRCUIT

Horace Dobbins,

Appellant,

vs.

Florence Lowe Barnes,

Appellee,

APPELLEE'S BRIEF.

Summary of Argument.

Appellee, as her own attorney in this procedure, has
carefully read the opening brief of the Appellant as well
as the transcript of the case. Appellee feels that Mr.
Shallenberger has presented a very splendid brief, but
feels that it is too lengthy, too involved, and is designed
to cloud rather than clarify the issue. The only matter
under appeal is the question of how much money Appellee
(the original plaintiff in the case) was actually due in the
year 1940, and how much money she actually did receive.
The records show where the Appellant claims in various
records to have given Appellee various amounts of money
for the year 1940. On the income tax return, the sum
purported given her for the year 1940 is $7,333.89.
These various discrepancies showing in the evidence of
the transcript of record showed that there was some
indecision in Appellant's mind as to the exact figure re-
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ceived by Appellee; however, on page 72 of the transcript

of record, it appears that Mr. Shallenberger, the attorney

for the Appellant, and the Court, finally agreed that the

actual figure received by Appellee in the year 1940 was

$3,600.00. In Mr. Shallenberger 's opening brief, he

also admits that Appellee could have only received $3,-

600.00 for the year 1940. This is also admitted by

Appellant's answer to the original complaint, Paragraph

VI [T. R. p. 15]. It was very difficult to find out what

happened in a complicated transaction of the Appellant

in which he was switching finances around at his own

discretion, which he could or would not explain to any

of the heirs. He was criticized by the Probate Court

for his manners of business. He made himself president

of various companies and then dealt with them as trustee

of the estate. He paid the heirs of the estate a set sum

as, he testified on several occasions, of $14,400.00, of

which Ya, was sent to Appellee as a 25% interest in

said estate, this being $3,600.00. The fact that Appel-

lant was conducting the business as a trust estate as

well as acting as head of a corporation, which he formed,

and was supposed to pay the heirs their actual earnings

other than what he chose to pay them, shows on the

face of it that the heirs should have received varying

sums over a period of years at least with the fluctuations

of business. There has never been any explanation as

to why his "habit of paying the heirs $14,400.00," was

continued even in the face of the supposed distribution

of the estate in 1942. Naturally, while certain stocks

and bonds were distributed, the main portion of the
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estate was in the hotel company, which funds he handled
m his own peculiar manner. The only definite points
in this case were that Judge Westover discovered in
Plamtiflf's Exhibit 3 that there had been a decision of
the Tax Court that showed that certain monies should
have come to the heirs for the year 1940. It is an inter-
esting fact, as shown by the transcript [T. R. pp. 53.
54-55], that Appellant testified that there had been no
such decision although it seems strange, if not impossible,
that he could not have known of the decision of the Tax
Court. It is also interesting to note in the appendix of
the opening brief of the Appellant, on page 2, where the
Government tax men noted an unclaimed depreciation
of $11,793.81, which they allowed in their adjustment,
showing again a haphazard system in the process of
the trustee who had his own set of hotel bookkeepers
[T. R. pp. 132-133, 147-148]. Several comments were
made which are in the transcript that the trustee had
simply been putting money that belonged to the same
people back and forth from one pocket to another [T. R.

pp. 56, 134, 135, 136, 147]. Appellant attempted to run
a hotel company in order to pay himself a salary for

handling the estate. Judge Westover pointed out that

various switching of funds did not take into considera-

tion Uncle Sam, thereby forcing the heirs to pay a tax
whether or not the money was due them [T. R. pp. 135
and 136]

; however, as it was also proved at the trial that

all records of the estate were kept on a cash receipt and
disbursement basis [T. R. p. 141], it would not have
been difficult to conceive of the confusion resulting.
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Appellee received $3,600.00 in the year 1940. How-

ever, the Federal Tax levied that year was on $18,752.15

and the Government now insists that Appellee must pay

over $4,000.00 tax and penalties, which exceeds even the

original $3,600.00 actually received. Obviously, there

was distributable income due Appellee which she never

received. Should the money have gone, as claimed, for

taxes, these funds would not have been taxable personally

to the heirs inasmuch as taxes are a legitimate business

expense. Furthermore, Mr. Shallenberger points out

that Appellee receipted for an undivided one-quarter in-

terest of the estate in the year 1942, and therefore could

bring no claim against Appellant for any monies involved

previous to that date. However, Judge Westover dis-

covered that such receipt was not given with the claim

that Appellee had received everything of the estate, but

for specific and certain things as scheduled in the list

[T. R. p. 112]. It was not until 1943 [T. R. p. 114]

that the agents of the Federal Government pointed out

the discrepancies in Appellant's figures, and as Appellee's

receipt was specific and did not include these sums, no

receipt had been given for them or had been taken into

consideration at the time that the final distribution was

made in 1942. Judge Westover further pointed out that

a trustee, such as the Appellant, should be very careful

and concise in the handling of an estate for other people.

It was up to him to employ competent bookkeepers and

ask the advice of the Court when necessary in any ques-

tion of doubt.
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ARGUMENT.

I
The Judgment Was Based Upon Oral and Documen-

tary Evidence and Conflicts Resolved by the Trial
Court Are Presumptively Correct.

The trial court based its judgment upon oral testimony
of Appellant as well as documents placed in evidence.

The testimony of Appellant was considered by the trial

judge in reaching his just decision. Reference is made
to the trial judge comments relative to the juggling of
accounts without taking into consideration the impact
upon the beneficiaries of the trust in agreement between
Lanbar and the Dobbins Estate [T. R. pp. 135 and 136].

Thus, this Court on appeal is faced by the presumption of

correctness of the Findings of Fact and Conclusions of
Law made by the trial court upon controverted questions

of fact.

II.

Appellant's Argument With Reference to Income of

Trust Is Fallacious.

Appellant's argument with reference to the income

for 1940 in said trust based upon the account approved

by the Orphans' Court in the year 1942 cannot prevail.

Such account was approved prior to the audit by the

Bureau of Internal Revenue in the year 1943 and
the tax decision based thereon in 1945 and was never ad-

justed in the accounts of the trust estate.



III.

The Amount of Income Found by the Bureau of In-

ternal Revenue to Be Attributable to the Trust

Estate Must Have Constituted an Increment to

Said Trust.

Appellee contends, and the trial court so held, that the

additions to income received by the trust estate were

distributable income. The cases cited by Appellant sup-

port Appellee's position. The quoted portions in Appel-

lant's opening brief on pages 25 and 26, taken from the

cases of Freuler v. Helvering, 291 U. S. 35, 78 L. Ed.

634, and Helvering v. Braun, 309 U. S. 461, 84 L. Ed.

864, stand for the proposition that some profit must be

realized which must be either received or there be a

present right to receive it. The Tax Court found such

to be the case and the parties herein are bound by such

adjudication.

IV.

The Decree of Distribution and Final Account of the

Trust Estate in the Orphans' Court Was Only

Res Adjudicata as to Those Issues Covered, or

Which Could Have Been Covered, in Such Pro-

ceedings.

The after discovered income disclosed by the audit of

the Bureau of Internal Revenue in 1943 could not have

been determined in the proceedings before the Orphans'

Court wherein the decree was made in 1942; therefore,

the principles of res adjudicata cannot prevail. Further-

more, Appellant did not raise this issue by his pleading

and is precluded from raising the issue for the first time

on appeal.
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V.

The Trial Court Properly Found That the Receipt
Signed by Appellee Did Not Cover Income.

The receipt signed by Appellee on June 29, 1942 [Ex.

"A"], clearly shows on its face that appellee received

enumerated items by way of distribution from the corpus

of the trust estate. Nowhere therein is mention made
of any income, nor more especially of the income here

in question [see T. R. pp. 103 and 112].

VI.

Appellants Confuse Finding of Fact No. 6 [T. R. p.
20] With Finding of Fact No. 12 [T. R. p. 23]
to Reach an Erroneous Conclusion.

The trial court's conclusion of law No. 5 [T. R. p.

24] is proper and rests upon Finding of Fact No. 12 and
is not in conflict with Finding of Fact No. 6. Finding

No. 6 refers to the final distribution of the estate and
the items covered in the receipt given by Appellee on June

29, 1942, and has no relation to the income involved in

the instant proceedings. Finding No. 12 is based upon
the distribution Appellee should have had as disclosed by

the audit of the Bureau of Internal Revenue made in the

year 1944 and the decision of the Tax Court based there-

on and amply supports the Conclusion of Law No. 5.



Conclusion.

The Appellant was never able to prove or bring any

evidence forward to show that the Appellee received,

either actually or constructively, $18,752.15 for the year

1940. It was conceded by both parties that the Appellee

received only $3,600.00 in the year 1940 and that the Tax

Court ruled that the Appellee was entitled to receive

$18,752.15 in the year 1940, and the government has

levied the tax and penalties on such amount in a sum in

excess of $4,000.00 against the Appellee.

Therefore, Appellee asks you, the Judges of the United

States Court of Appeals, to uphold the decision of Judge

Westover in the matter of the tax, as there is no question

but that Judge Westover gave fine consideration to the

case and that his decision is just, fair and equitable.

Respectfully submitted,

Florence Lowe Barnes,

Appellee in Pro. Per,
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Appellee.

Setition for mefjearing

The appellee above named respectfully petitions
this HONORABLE COURT for a rehearing of the
appeal m the above-entitled cause, and in support of
this petition represents to the court as follows:

The Appellee reserves her argued position as to
each of the points of appeal, but in this petition ad-
dresses herself mainly to those features of the decision
wherein the court may be convinced its result is based
upon incorrect understanding of the facts and upon the
application of incorrect legal principles.

Therefore this petition is devoted to convincing this
court that it has erred in its determination in the
following respects

:



(1) This court erred in refusing to indulge in the

presumption that conflicts in the evidence as resolved

by the trial court are correct.

The honorable judges of this court were derisive in

their remarks regarding Judge Westover. As pointed

out by Judge Bone, Judge Westover was, previous to

his federal judgeship, the Collector of Internal Revenue

in Los x^ngeles. It may be presumed that as such; he

may well be considered an expert on tax matters. How-

ever, instead of seriously attempting to allow consid-

eration due him in light of his experience, the honorable

judges of this court appeared to take great pleasure in

casting aspersions upon Judge Westover to the point,

that it seemed at the time, that this court was preju-

diced where it would amuse them to reverse a ''Tax

Case'' of Judge Westover 's. In light of the decision,

Barnes feels that the honorable judges of this court

could have taken less time baiting Attorney Shallen-

berger for using the word ''Apostles" which they felt

was outmoded except in admiralty law, could have

saved the time used to heckle Barnes for what they

suggested was an attempt on Barnes' part to take a

dishonest advantage in collecting monies not in truth

owed to her; could have regarded the matter as very

serious to Barnes, which it is, and have tried to under-

stand the true facts which were being skillfully con-

fused by Attorney Shallenberger.

(2) This court has entirely overlooked the fact

that Horace M. Dobbins as an individual, owned the



Laiidbar Hotel Company as Jiis own personal endeavor
and promotion, and pocketed personally all the bene-
fits, salary, monies, etcetera that came from the Land-
bar Hotel Company until June, 1942, when ordered to
give the Hotel Company to the heirs.

In 1940, Horace M. Dobbins, as the Landbar Hotel
Company owed Horace^ M. Dobbins as trustee for the
heirs of the trust estate for rents of the hotel and build-
ings (of which he, himself had a one-fourth beneficial
interest) the sum of $382,763.75. Horace M. Dobbins,
as trustee of the trust estate decided without consult-
ing the other heirs, to cancel most of this amount owed
by his Hotel Company to the heirs. (Refer to Opening
Brief for appellant—Appendix page 2, subhead (a).)

In order to disseminate some of the confusion of
this honorable court, the chronological dates could be
set forth thusly:

Previous to June, 1942

:

Real estate, buildings, etcetera, of the trust estate
was owned b}^ the heirs and represented by Horace M.
Dobbins as trustee; however, the Landbar Hotel Com-
pany and all its stock was owned by Horace M. Dob-
bins as an individual.

In 1940 this ^^transaction'' and/or ''manipulation"
of ''monies" (?) wherein we are here concerned, oc-

curred.

In June, 1942, Horace M. Dobbins tuined over stock
of the hotel by court order to the heirs. He valued this
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stock at $500.00 for one hundred percent of said stock.

Barnes receipted for 21/2 shares of this stock at $125.00.

None of the heirs gotmy money or any value as Horace

M. Dobbins simply turned over paper stock but the

stock had only an arbitrary value, as all that the stock

was worth was its lease with the heirs, and as the heirs

owned the hotel building, etcetera, already, the stock

was only worth what it cost to organize a stock com-

pany in Pennsylvania.

Barnes believes that when the Orphans Court or-

dered Horace M. Dobbins to turn over the stock of the

Hotel Company to the heirs that that court meant that

he turn over cash and other assets that the stock might

have or control, but Horace M. Dobbins did not turn

over anything except the bare paper stock and the

heirs did not receive any of the money that Horace

M. Dobbins should have given them.

Therefore, when the Internal Revenue agents found

in 1943 that taxable income had been supposedly col-

lected by the heirs, the government taxed the heirs for

money they had not received.

When the heirs asked Horace M. Dobbins as trustee

what happened to the money he was unable or im-

willing to explain and suggested that he had paid it

for taxes. However, this would not have been possible

as tax money would be deductible and could not again

be taxed as a net income.

The heirs did not receive any of these monies con-

structively or otherwise.



It must be presumed that Horace M. Dobbins did
receive these mouies personally.

It must be presumed that Horace M. Dobbins did
not fight the tax court because he had received the
monies and could not afford to admit to the truth of
the matter.

On Page 119 of the transcript of record under date,
etcetera, of September 13th, 1945, the tax court of the
United States entered this decision in the foregoing
case and found that the distributable net income of the
estate amounted to $70,584.75. This will be noted that
this was for the year 1940.

The Internal Revenue agents discovered in Sep-
tember, 1943, that only $5,988.60 had been shown on
the estate books in lieu of the $63,455.44 that was pur-
portedly paid to the heirs by the Hotel Company, and
therefore added $57,466.84 by their report.

(3) Furthermore, referring to Page 3 of Judge
Pope's Opinion, Barnes wishes to point out to this
court that she was not a party to any tax court pro-
ceedings as Horace M. Dobbins, as usual, acted with-
out the knowledge of the heirs. At this time, which
was 1945, Horace M. Dobbins was no longer trustee
for Barnes (though he controlled the hotel by posses-
sion,) and was not acting nor had he any authority to
act as agent or in any other way for Barnes. There-
fore, Barnes could not have been a party to any tax
court proceedings and had no knowledge at the time
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that such proceedings Avcie held. However, Horace M.

Dobbins allowed the tax court to enter a ^'Consent

Decree '' committing Barnes to pay taxes on money

that she had not received.

Had the Orphans Court, when they approved of the

trustee's final accounting in 1942, known of the tax

deficiency, perhaps the final accounting never would

have been approved. It will be noticed that most of

Page 3 of this court's opinion is based on the mistaken

fact that the tax case was prosecuted and that Horace

M. Dobbins and Barnes were both parties.

Therefore, Barnes respectfully requests that this

honorable court grant that she be permitted a rehearing

of this case as she is not receiving justice under the

present decision.

(4) Barnes would like to point out to this honor-

able court that she would be content to have this court

reversed and remand this case for new trial as certain

findings of fact were made by the trial court against

Florence Lowe Barnes on the cause of action over

which the trial court had no jurisdiction as Barnes'

complaint completely failed to state a cause of action

as to fraud. See Paragraph VIII of the Complaint,

on Page 10 of the transcript of record. Not only is the

allegation of fraud the merest conclusion completely

failing to meet the express requirements of Rule 9b

of the Federal Rules of Court Procedure, but the trial

court permitted no evidence on that cause of action



which might have aided the pleadings. The law is well
settled that failure to state a cause of action may 1)(>

raised at any time.

Should this honorable court remand the entire case
for retrial to the district court, then Barnes respect-
fully requests that this court instruct the district court
to allow all parties to amend their pleadings.

For the foregoing reasons this Petition for Re-
hearing should be granted.

CERTIFICATE OF COUNSEL

STATE OF CALIFORNIA,
County of Los Angeles.—ss.

FLORENCE LOWE BARNES, being first duly
swom, on oath certifies and says: That she is the
appellee in proprm persona in this cause; that she
makes this certificate in compliance with Rule 25 of
the rules of this court; that in her judgment the within
and foregoing petition for rehearing is well founded
and is not interposed for delay.

FLORENCE LOWE BARNES

Subscribed and swom to before me at l^os Angeles,
California this 16th day of June, 1953.

Notary Public in and for the State of California,

and residing at Los Angeles.
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In the District Court of the United States in and

for the Southern District of California, Central

Division

No. 9134-Y

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a Corpora-

tion,

Defendant.

AMENDED
COMPLAINT FOR PERSONAL INJURIES

Comes Now the plaintiff and complains of de-

fendant above-named and for cause of action al-

leges as follows:

I.

That at all times hereinafter referred to, plaintiff

was and is a resident of the County of Los Angeles,

State of California, and a citizen of the State of

California.

II.

That defendant is and was at all times herein-

after mentioned a corporation, duly organized and

existing by virtue of the laws of the State of Illi-

nois, engaged in manufacturing machine tools, and

in the business of selling machine tools in the State

of California.

III.

That plaintiff is a citizen of the State of Califor-

nia and defendant is a corporation incorporated
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under the laws of the State of Illinois. The matter
in controversy exceeds, exclusive [3*] of interest
and costs, the sum of Three Thousand ($3,000.00)
Dollars.

IV.

That at all times hereinafter mentioned, plaintiff
was regularly employed by E. George Selby, doing
business as Selby Company, in the County of Los
Angeles, State of California.

V.

That on or about the 23rd day of October, 1948,
plaintiff's employer purchased from defendant a
neM^ Champion panel raiser head, li/4 bore, right
hand, hereinafter referred to as "panel head," de-
signed, manufactured and sold by said defendant
for cutting lumber. That said panel head was in-

stalled for use in cutting lumber at the place of
business of plaintiff's employer on or about the
26th day of October, 1948, and plaintiff was em-
ployed to cut lumber with the same.

VI.

That on the 28th day of October, 1948, as approx-
imately 8:45 a.m. of said day, plaintiff, in the reg-
ular course of his employment, was engaged in cut-
ting lumber with said panel head. That at said
time and place, said panel head, revolving at hun-
dreds of revolutions per mintue, suddenly brolce
from structural defects, a piece of which struck
plaintiff, directly and proximately causing the in-

juries and damages to plaintiff hereinafter
described.

TraL«i1rt°orR'eci?d.
^'"'^"^"^ ^* """""^ »^ P^S* "^ »"g»nal certified
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VIL
That defendant sold the said panel head to plain-

tiff's employer for the express purpose of its being

used and operated as plaintiff was operating it

when injured as aforesaid. That defendant war-

ranted the structural safety of said panel head

against breaking and injuring plaintiff.

VIII.

That until plaintiff William J. Byrne was injured

as [4] aforesaid, he was a strong, active and healthy

man in body and mind.

IX.

That the force and impact of the piece of said

panel head as it struck the plaintiff was such as to

inflict serious and permanent injuries to plaintiff;

that plaintiff suffered severe lacerations of his right

hand; that plaintiff has suffered and is still suffer-

ing great physical pain and mental stress from said

injuries; that at the time of said injury plaintiff

was thrity-three (33) years old; that he was earning

and capable of earning from Two Hundred and

Sixty ($260.00) Dollars to Two Hundred and Sev-

enty-Five ($275.00) Dollars per month; that due to

said injury plaintiff has been and will be totally dis-

abled from pursuing his usual occupation as a mill

worker and will be permanently partially disabled

from performing any labor as a mill worker or any

work depending upon the full use of his right hand;

that ever since the said accident, plaintiff has been

under the care of physicians for said injuries and



vs, William J. Byrne 5

has incurred medical expenses in the sum of Two
Hundred and Fifty ($250.00) Dollars; that further
medical expenses are being incurred by plaintiff as
a result of said personal injuries, and plaintiff asks
leave of the Court to amend this complaint when
the full amount of such medical expenses is ascer-
tainable.

X.
That plaintiff has thus been damaged by the neg-

ligence and carelessness of defendant in selling and
delivering to plaintiff's employer said structurally

defective panel head, and defendant's breach of
warranty as to its safety, in the sum of Thirty
Thousand ($30,000.00) Dollars.

Wherefore plaintiff prays judgment against de-
fendant as follows:

1. For the sum of $30,000.00 as damages. [5]

2. For medical expenses when the total has been
ascertained.

3. For costs of suit herein incurred.

4. For such other and further relief as is just

and proper.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

Duly verified.

[Endorsed] : Filed Jan. 26, 1949. [6]
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[Title of District Court and Cause.]

SUMMONS IN A CIVIL ACTION

To the above-named Defendant:

You are hereby summoned and required to serve

upon John W. Olson plaintiff's attorney, whose ad-

dress is 639 South Spring Street, Los Angeles 14,

California, an answer to the complaint which is

herewith served upon you, within 20 days after serv-

ice of this summons upon you, exclusive of the day

of service. If you fail to do so, judgment by default

will be taken against you for the relief demanded

in the complaint.

Date: January 26, 1949.

EDMUND L. SMITH,

Clerk of Court.

[Seal] By /s/ G. A. SAUNDERS,
Deputy Clerk.

Return of service of Writ attached.

[Endorsed] : Filed February 2, 1949. [8]

[Title of District Court and Cause.]

NOTICE OF MOTION TO DISMISS ACTION

AND QUASH THE RETURN OF SERVICE

OF SUMMONS

The defendant, Woodworkers Tool Works, a cor-

poration, moves the court as follows

:
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To dismiss the action, or in lieu thereof, to quash
the return of service of summons on the grounds

:

1. That the defendant is a corporation organized
and existing under and by virtue of the laws of the
State of Illinois and was not and is not subject to
service of process within the Southern District of
California.

2. That the defendant has not been properly
served with process in this action, all of which more
clearly appears in the afedavits of E. H. Preuer
and Eobert E. Dunne hereto annexed as Exhibits
^'A" and ^'B'' respectively. [10]

Notice of Motion

Please take notice, that the undersigned will bring
the above motion on for hearing before this Court
as Room 5, United States Courts and Post Office

Building, County of Los Angeles, City of Los An-
geles, on the 14th day of March, 1949, at 10 o'clock
in the forenoon of that day or as soon thereafter as
counsel can be heard.

Dated : February 24, 1949.

TRIPP & CALLAWAY,

By /s/ ROBERT E. DUNNE,
Attorneys for Defendant. [11]

Points and Authorities

1. The following defenses may be made by mo-
tion: (a) lack of jurisdiction over the person; (b)
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insufficiency of process; (c) insufficiency of service

of process:

Knle 12b, Fed. Enles of Civil Proc.

Mas V. Owens-Illinois Glass Co., 34 Fed.

Supp. 415.

Cannon v. Time, Inc., et al., 115 Fed. (2d)

423.

Hedrick v. Canadian Pacific Railway Co.,

28 Fed. Supp. 257.

2. Service of summons and complaint upon a

foreign corporation must be made by delivering a

copy of the summons and of the complaint to an of-

ficer, a managing or general agent, or to any other

agent authorized by appointment or by law to re-

ceive service of process; or service must be made

in the manner prescribed by a statute of the United

States or in the manner prescribed by the law of

the state in which the service is made for the serv-

ice of summons or other like process upon any such

defendant in an action brought in the courts of gen-

eral jurisdiction of that state.

Rule 4d (3) (7) of the Fed. Rules of Civil

Proc.

Mas V. Owens-Illinois Glass Co., Supra;

Cannon v. Time, Inc., et al.. Supra

;

Hedrick v. Canadian Pacific Railway Co.,

Supra.

3. Where defendant is a foreign corporation,

validity of service depends on whether the corpora-

tion was doing business in such manner and to such



vs. William J. Byrne 9

extent as to warrant inference that, through its

agents, it was present in the district.

Hinchcliffe Motors Inc. v. Willys-Overland
Motors Inc. 30 Fed. Supp. 580; [12]

Mas V. Owens-Illinois Glass Co., Supra
;

Cannon v. Time, Inc., et al.. Supra;
Hedrick v. Canadian Pacific Eailway Co.,

Supra. [13]

EXHIBIT A
In the District Court of the United States, in and

for the Southern District of California, Central
Division

Civil Action No. 9134-Y

WILLIAM J. BYENE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a corpora-

tion.

Defendant.

AFFIDAVIT OF E. H. PREUER
State of California,

County of Los Angeles—ss.

E. H. Preuer being first duly sworn, deposes and
says: That he is the sole owner of Woodworkers
Supply Company, 1222 Santa Fe Avenue, Los An-
geles, California ; that on or about the 27th day of

January, 1949, he was served with a copy of sum-
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mons and complaint in the above-entitled action;

that he is not an officer, a managing or general

agent, or an agent authorized by appointment or

law to receive service of process for and/or on be-

half of Woodworkers Tool Works, a corporation,

which is a corporation organized and existing under

and by virtue of the laws of the State of Illinois.

Further affiant sayeth not.

/s/ E. H. PREUER.

Subscribed and sworn to before me this 25th day

of Feb. 1949.

/s/ Illegible,

Notary Public in and for said County and State.

EXHIBIT B
In the District Court of the United States, in and

for the Southern District of California, Central

Division

Civil Action No. 9134-Y

WILLIAM J. BYRNE,
Platintiff,

vs.

WOODWORKERS TOOL WORKS, a corpora-

tion,

Defendant.

AFFIDAVIT OF ROBERT E. DUNNE

State of California,

County of Los Angeles—ss.

Robert E. Dunne, being first duly sworn, deposes

I
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and says

:
That he is one of the counsel for defend-

ant, Woodworkers Tool Works, a corporation or-

ganized and existing under and by virtue of the
laws of the State of Illinois; that up to and includ-
ing the date of this affidavit neither said defendant,
nor any of its agents or employees, have been served
with process in the above-entitled action; that said
defendant was not at the time of the service of pro-
cess upon E. H. Preuer, and is not now, doing busi-
ness in the State of California so as to render it

amenable to the service of process in this action.

/s/ ROBERT E. DUNNE.

Subscribed and sworn to before me this 25th day
of Feb., 1949.

/s/ ELIZABETH P. WILLIAMS,
Notary Public in and for said County and State.

Affidavit of service by Mail attached.

[Endorsed] Piled February 28, 1949. [15]

[Title of District Court and Cause.]

AFFIDAVIT OF RAY TAYLOR
State of California,

County of Los Angeles—ss.

Ray Taylor being first duly sworn deposes and
says that he is employed by Pacific Employers In-
surance Company of Los Angeles, California in the

capacity of investigator. During the course of his
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employment, he had reason to investigate the cir-

cumstances surrounding the sale to the Selby Com-

pany by Woodworkers Tool Works of a Champion

Panel Head II4 bore, right hand. That affiant

visited the Selby Company, purchasers of the said

panel head and also visited the Woodworkers Sup-

ply Company of Los Angeles, and there interviewed

the employees of the supply company and Mr. E.

H. Preuer, owner of the Woodworkers Supply Com-

pany; that affiant was informed and his investiga-

tion revealed that the Selby Company, through their

manager, William K. Walker, called the Wood-

workers Supply Company [19] and asked that they

send a representative to the Selby plant. That a

representative by the name of Jack Townsend

visited the Selby Company in response to the said

request of William R. Walker, and there showed

Mr. William R. Walker a catalog of the Wood-

workers Tool Works, an Illinois corporation, and

that Mr. Walker ordered the said panel head from

the said catalog through Mr. Townsend. That a pur-

chase order was signed by the Selby Company to

the Woodworkers Supply Company and an invoice

was prepared by the Woodworkers Supply Com-

pany for the purchase of said panel head. That the

said panel head was delivered air express by the

Woodworkers Tool Works directly and that the

Woodworkers Supply Company billed the Selby

Company for said panel head directly. Said invoice

was sent to the Selby Company by the Woodworkers

Supply Company, a copy of which is attached hereto



vs, William J. Byrne 13

and made a part of this affidavit. Affiant was in-

formed by Mr. Preuer that Woodworkers Supply
Company keeps in its place of business a catalog
of Woodworkers Tool Works and affiant saw the
said catalog; that on the face of the said catalog are
the words ^^Woodworkers Tool Works'' and their
Chicago address; that affiant's investigation revealed
that Woodworkers Supply Company represented
Woodworkers Tool Works throughout this complete
sales transaction, and that at no time did Selby
Company directly contact Woodworkers Tool Works
about the same; that all contacts were exclusively

through the Woodworkers Supply Company.

/s/ RAY P. TAYLOR.

Subscribed and sworn to before me this 15th day
of March, 1949.

[Seal] /s/ RUTH D. PISHER,
Notary Public in and for said county and state.
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INVOICE

WOODWORKERS' SUPPLY CO.

Woodworking Machinery and Supplies

1222 Santa Fe Avenue Phone Vandike 4127

Los Angeles 21, California

Date October 25, 1948

Terms net 10th prox-net 30 days

Your Order No. 1957

Your Requisition No

Our Order No. 15761

1—Champion Panel Head 11/4" bore right

hand sold f.o.b. Chicago, 111 $75.00

sales tax 21/2% 1-88

$76.88

shipped directly to customer from factory

10-23-48 air express

2 telephone calls at customers 2.79

request 10-12 and 10-19 3.94

$83.61

2_telegrams—no charge

Approved For Payment

Do not Pay this was defective head.

/s/ JAS.



vs. William J. Byrne 15

[Title of District Court and Cause.]

AFFIDAVIT OF WILLIAM E. WALKER
State of California,

County of Los Angeles—ss.

William R. Walker being first duly sworn, de-
poses and says

:

That during the month of October, 1948, and some
time prior thereto, he was employed by the Selby
Company and worked at said Selby Company in the
capacity of manager

;

That on or about October 23, 1948, affiant, in his
capacity as manager of said Selby Company, deter-
mmed that the said company was in urgent need of
a Champion Panel Head, ly^ bore, right hand, and
that thereupon affiant telephoned the Woodworkers
Supply Company and requested that they send a
salesman to see him;

That thereafter a salesman from the Woodwork-
ers Supply Company, whose name is Jack Town-
send, visited affiant at the [21] Selby Company's
place of business, and brought with him a catalog
upon which appeared the words ^^Woodworkers
Tool Works" and affiant ordered a panel head from
said catalog and at said time was informed by said
salesman. Jack Townsend, that the Champion panel
head ordered was manufactured by the Woodwork-
ers Tool Works, an Illinois corporation, and that he,

as salesman for Woodworkers Supply Company,
represented the Woodworkers Tool Works.
At said time and place, affiant or his employer.
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Jim Selby, signed a purchase order to the Wood-

workers Supply Company, and the Woodworkers

Supply Company thereupon ordered said panel

head from the Woodworkers Tool Works, which

was shipped direct to the Selby Company from the

Woodworkers Tool Works by Air Express on Octo-

ber 23rd, 1948. That said Selby Company was billed

by the Woodworkers Supply Company in the total

amount of $83.61, said sum representing the pur-

chase price of |75.00, $1.88 tax, and $6.73 represent-

ing two telephone calls to Woodworkers Tool Works

from Woodworkers Supply Company.

That to affiant's own personal knowledge said

Selby Company, through affiant, has ordered other

products from Woodworkers Tool Works through

the Woodworkers Supply Company. i

/s/ WILLIAM R. WALKER.

Subscribed and sworn to before me this 15th day

of March, 1949.

[Seal] /s/ RUTH D. FISHER,

Notary Public in and for said County and State.
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Frank M. Jordan,

Secretary of State

Office of the Secretary of State

State of California, Sacramento 3

December 17, 1948

Olson, Olson & Olson, Attorneys,

639 South Spring Street,

Los Angeles 14, California.

Attention
: Mr. John W. Olson.

Dear Sir:

In reply to your letter of December 15th we ad-
vise that we find no record in this office of a cor-

poration named Woodworkers Tool Works.
No designation of agent for service of process has

been filed in this office by a corporation of said
name.

Very truly yours,

/s/ PRANK M. JORDAN, EB
Secretary of State.

EB [23]

Points and Authorities

1. ^'Service of summons and complaint upon a
foreign corporation must be made by delivering a
copy of the summons and of the complaint to an
officer, a managing or general agent, or to any other



18 Woodworkers Tool Works, etc,

agent authorized by appointment or by law to re-

ceive service of process
"

Rnle 4d (3) (7) of the Fed. Rules of Civil

Proc.

2. ''A federal district court has jurisdiction over

suits between citizens of different states but to ob-

tain that jurisdiction there must be valid service on

defendant within the district and where defendant

is a foreign corporation. Validity of service de-

pends on whether the corporation was doing busi-

ness in such a manner and to such extent as to war-

rant inference that, through its agents, it was pres-

ent in the district.''

Hinchcliffe Motors, Inc. v. Willys-Overland

Motors, Inc., 30 Fed. Supp. 580.

3. ''The rationale of all rules for service of pro-

cess on corporations is that service must be made on

a representative so integrated with the corporation

sued as to make it a priori supposable that he will

realize his responsibilites and know what he should

do with any legal papers served upon him."

Operative Plasterers & Cement Finishers In-

ternational Association of the U. S. &

Canada v. Case. 93 Fed. II 56.

4. ''A service of summons and complaint on a

sales representative of a foreign corporation which

was not registered in the state and which had not

appointed an agent upon whom service could be

made but which sold its products within the state

through representatives who were paid on a com-

mission basis and who maintained [24] offices which
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were identified by name of the corporation was a
valid service upon that corporation."

Fort Wayne Corrugated Paper Co. v. Anchor.
Hocking Glass Corp. 31 Fed. Supp. 403.

5. '^Here was a continuous course of business in
the solicitation of orders which were sent to another
state and in response to which the machines of the
Harvester Co. were delivered in the State of Ken-
tucky. This was a course of business, not a single
transaction. The agents not only solicited such or-
ders in Kentucky but might there receive payment
in money, checks or drafts."

International Harvester Co. of America v.

Commonwealth of Kentucky. 234 U. S. 579.

6. ^^The persistent efforts of foreign corpora-
tions to evade service of jurisdictional processes in
the states has led some courts to suggest the applica-
tion of a practical test, that where the defendant
corporation's local activities justify it, the defend-
ant be drawn from its home state as in this case,
upon the grounds of fairness; instead of sending
plaintiff to Virginia or Illinois to try its case, bring
defendant here."

Moore Machinery Co. v. Stewart Warner
Corporation 27 Fed. Supp. 526 (Cal.)

7. ''The question turns upon the character of the
agent, whether he is such that the law will imply the
power and impute the authority in him; and if he
be that kind of an agent, the implication will be
made (of authority) notwithstanding a denial of
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authority on the part of the other officers of the

corporation."

Connecticut Mutual Life Ins. Co. v. Spratley

172 U. S. 602.

8. ^'We hold the true rule to be * * * that

every object of the service is obtained when the

agent served is of sufficient character and rank to

make it reasonably certain that the defendant will

be apprised of the service made."

Koehl V. Texas Co. 107 C A 691 (704).

9. '^I think that when a foreign corporation not

only accepts orders, but fills the same and receives

the pay therefore through the instrumentality of an

agent located within this state it should for all rea-

sonable and practicable purposes be said to have

come here. To the extent of such activities it is

doing all that it could do if it had here opened an

office under its own name. The facts disclosed are

sufficient to bring the case within the authority of

International Harvester."

Davis V. Motive Parts Corp. 16 Fed II 148.

In accord:

Milbank v. Standard Motor Construction Co.

22 Pac. II 271.

The Thew Shovel Co. v. Superior Court 35

CA II 183.

American Asphalt Eoof Corp. v. Shanlaland

219 NW 28.

60 A L E at Page 1030.

Affidavit of service by Mail attached.

[Endorsed] : Filed March 16, 1949. [26]
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At a stated term, to wit: The February Term,
A.D. 1949, of the District Court of the United
States of America, within and for the Central Di-
vision of the Southern District of California, held
at the Court Room thereof, in the City of Los An-
geles on Monday the 21st day of March in the year
of our Lord one thousand nine hundred and forty-
nine.

Present: The Honorable Leon R. Yankwich,
District Judge.

[Titie of Cause.]

ORDER
For hearing motion of defendant filed Feb. 28,

1949, to dismiss the action and quash service of sum-
mons; John W. Olson, Esq., appearing as counsel
for plaintiff; R. E. Dunne, Esq., appearing as coun-
sel for defendant; said attorneys argue to the Court;
Court orders said motion denied, and that de-

fendant have 20 days to answer. [28]



22 Woodworkers Tool Works, etc.

[Title of District Court and Cause.]

SECOND AMENDED COMPLAINT
FOR PERSONAL INJURIES

Comes Now the plaintiff and complains of de-

fendant above-named and for cause of action alleges

as follows:

I.

That at all times hereinafter referred to, plaintiff

was and is a resident of the County of Los Angeles,

State of California, and a citizen of the State of

California.

II.

That defendant is and was at all times hereinafter

mentioned a corporation, duly organized and exist-

ing by virtue of the laws of the State of Illinois,

engaged in manufacturing machine tools, and in the

business of selling machine tools in the State of

California.

III.

That plaintiff is a citizen of the State of Califor-

nia, [29] and defendant is a corporation incorpo-

rated under the laws of the State of Illinois. The

matter in controversy exceeds, exclusive of interest

and costs, the sum of Three Thousand ($3,000.00)

Dollars.

IV.

That at all times hereinafter mentioned, plaintiff

was regularly employed by E. George Selby, doing

business as Selby Company, in the County of Los

Angeles, State of California.
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V.
That on or about the 23rd day of October, 1948,

plaintiff's employer purchased from defendant a
new Champion panel raiser head, I14 bore, right
hand, hereinafter referred to as "panel head," de-
signed, manufactured and sold by said defendant for
cutting lumber. That said panel head was installed
for use in cutting lumber at the place of business of
plaintiff's employer on or about the 26th day of
October, 1948, and plaintiff was employed to cut
lumber with the same.

VI.

That defendant sold the said panel head to plain-
tiff's employer for the express purpose of its being
used and operated as plaintiff was operating it when
injured as hereinafter described. That defendant
impliedly warranted the structural safety of said
panel head against breaking and injuring plaintiff.

VII.

That on or about the 28th day of October, 1948,
at approximately 8:45 a.m. of said day, plaintiff,

while relying upon said implied warranty and while
in the regular course of his employment, was en-
gaged in cutting lumber with said panel head. That
at said time and place, said panel head, revolving
at hundreds of revolutions per minute, suddenly
broke from structural defects, a piece of which
struck plaintiff, directly and proximately causing
the injuries and damages to plaintiff hereinafter

described.
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VIII.

That until plaintiff William J. Byrne was injured

as aforesaid, he was a strong, active and healthy

man in body and mind.

IX.

That the force and impact of the piece of said

panel head as it struck the plaintiff was such as to

inflict serious and permanent injuries to plaintiff;

that plaintiff suffered severe lacerations of his right

hand; that plaintiff has suffered and is still suffer-

ing great physical pain and mental stress from said

injuries; that at the time of said injury plaintiff

was thirty-three (33) years old; that he was earn-

ing and capable of earing from Two Hundred and

Sixty ($260.00) Dollars to Two Hundred and Sev-

enty-Five ($275.00) Dollars per month; that due to

said injury, plaintiff has been and will be totally

disabled from pursuing his usual occupation as a

mill worker and will be permanently partially dis-

abled from performing any labor as a mill worker

or any work depending upon the full use of his

right hand ; that ever since the said accident, plain-

tiff has been under the care of physicians for said

injuries and has incurred medical expenses in the

sum of Two Hundred and Fifty ($250.00) Dollars;

that further medical expenses are being incurred by

plaintiff as a result of said personal injuries, and

plaintiff asks leave of the Court to amend this com-

plaint when the full amount of such medical ex-

penses is ascertainable.
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X.
That plaintiff has thus been damaged by defend-

ant's having sold and delivered to plaintiff's em-
ployer said structurally defective panel head, and
defendant's breach of warranty as to its safety, in
the sum of Thirty Thousand ($30,000.00) Dollars.
For a Second, Separate and Further Cause of

Action, plaintiff complains of defendant above
named and alleges as follows :

I.

That the allegations contained in paragraphs I,

II, III, IV and V of plaintiff's first cause of action
herein are true and correct, and are hereby incorpo-
rated with the same force and effect as though fully
set forth herein.

II.

That defendant was negligent and careless in the
manufacture, sale and delivery to plaintiff's em-
ployer of a structurally defective panel head.

III.

That on the 28th day of October, 1948, at approxi-
mately 8 :45 a.m. of said day, plaintiff, in the regu-
lar course of his employment, was engaged in cut-
ting lumber with said panel head. That at said time
and place, said panel head, revolving at hundreds
of revolutions per minute, suddenly broke from
structural defects, a piece of which struck plaintiff;

directly and proximately causing the injuries and
damages to plaintiff hereinafter described.
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IV.

That the allegations contained in paragraphs

VIII and IX of plaintiff's first cause of action

herein are true and correct, and are hereby incorpo-

rated with the same force and effect as though fully

set forth herein.

V.

That as a direct and proximate result of defend-

ant's negligence and carelessness in manufacturing,

selling and delivering a structurally defective panel

head to plaintiff's employer, plaintiff has been dam-

aged in the sum of Thirty Thousand ($30,000.00)

Dollars. [32]

Wherefore plaintiff prays judgment against de-

fendant as follows:

1. For the sum of $30,000.00 as damages.

2. For medical expenses when the total has been

ascertained,

3. For costs of suit herein incurred.

4. For such other and further relief as is just

and proper.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

Duly verified. - - '

Affidavit of service by Mail attached.

[Endorsed] : Filed April 5, 1949. [33]
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[Title of District Court and Cause.]

ANSWER TO SECOND AMENDED
COMPLAINT

Comes now the defendant Woodworkers Tool
Works, a corporation, and for answer to the sec-
ond cause of action of plaintiff's second amended
complaint alleges, admits and denies:

I.

Answering paragraph I of this cause of action:

A. This answering defendant has no informa-
tion or belief upon the subject sufficient to enable
it to answer paragraph I and IV incorporated
therein and upon this ground denies generally and
specifically each, every and all of the allegations in
the said paragraphs contained.

B. Answering the incorporated paragraph II of
this cause of action defendant admits that it was
and is a corporation duly organized and existing by
virtue of the laws of the state of Illinois engaged
in the manufacturing machine tools, but denies that
it is in the business of selling machine tools in the
state of Calif. [35]

C. Answering the incorporated paragraph III
of tliis cause of action defendant admits that it is

a corporation incorporated under the laws of the
state of Illinois

; further answering said paragraph
this answering defendant alleges that it has no in-

formation or belief sufficient to enable it to answer
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the remaining allegations in said paragraph con-

tained and upon that ground denies generally and

specifically each, every and all of the remaining

allegations.

D. Answering the incorporated paragraph V de-

fendant admits that it sells Champion panel raiser

heads; that it partially manufactured said article,

but alleges in this connection that it did not cast

the said raiser head nor any part thereof; denies

that plaintiff's employer purchased said Champion

panel raiser head from this defendant ; further an-

swering said incorporated paragraph V defendant

has no information or belief sufficient to enable it

to answer the remaining allegations in said para-

graph contained and upon that ground denies gen-

erally and specifically each, every and all of the re-

maining allegations.

II.

This answering defendant denies generally and

specifically each, every and all of the allegations set

forth in paragraph II and in this connection alleges

that this defendant did not sell the Champion panel

raiser head to plaintiff's employer.

III.

This answering defendant alleges that it has no

information or belief upon the subject sufficient to

enable it to answer the remaining allegations in

said complaint contained, and upon this ground

denies generally and specifically:

(a) Each, every and all of the allegations con-

I
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tallied in paragraphs III, IV, V and the paragraphs
incorporated in paragraph IV of said second cause
of action, and not hereinbefore specifically admitted,

(b) That the plaintiff, through the happening
of said alleged, or any, accident:

(1) Was injured or damaged in the manner or
to the extent alleged, or in any other manner, or
to any extent, or at all.

(2) Suffered damages in the sums alleged in
paragraph V or in paragraph IX, which is incor-
porated in paragraph IV of this cause of action,
or in any other sums, or at all.

(3) Was obliged to incur or did incur medical
expenses in the sum alleged in the said incorporated
paragraph IX, or in any other sum, or at all; or
that plaintiff will be required to expend additional
sums for his future care as alleged in said para-
graph IX, or in any other sum, or at all.

(4) Suffered a total disability as alleged in the
said incorporated paragraph IX, or in any other
manner, or at all; that plaintiff suffered, or will
suffer a partial disability as alleged, or in any other
manner, or at all.

(5) Suffered a loss in his earnings as alleged
in said incorporated paragraph IX, or in any other
sum, or at all.

(c) That plaintiff was capable of earning, or
was earning at the time of said alleged, or any, ac-

cident, the sums specified in said incorporated para-
graph IX, or any sum, or at all.
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(d) Each, every and all of the allegations in

said cause of action contained, and not hereinbe-

fore admitted or denied.

IV.

That the said alleged accident, or injury, or dam-

age, or either or any thereof, was caused or oc-

casioned, or in any manner contributed to by the

said, or any, carelessness, negligence, fault or liabil-

ity on the part of this answering defendant, its

agents or employees, or either or any of them.

Further Answering Plaintiff's Second Amended

Complaint, [37] and by Way of a First, Sep-

arate and Afarmative Defense to the Second

Cause of Action Therein Contained, Defendant

Alleges

:

I.

This answering defendant is informed and be-

lives, and upon such information and belief alleges,

that at the time and place mentioned in said com-

plaint, the plaintiff failed to govern and control his

movements in a reasonable manner commensurate

with the alleged existing conditions, and by his fail-

ure to exercise ordinary care and caution, as afore-

said, for his own safety or welfare, or to avoid the

happening of said alleged accident, injury or dam-

age, if any, did thereby directly and proximately

contribute to the happening of said alleged acci-

dent, injury or damage complained of, and to each

and all and the whole thereof.
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further Answering Plaintiff's Second Amended
Complaint, and by Way of a Second, Separate
and Affirmative Defense to the Second Cause
of Action Therein Contained, Defendant Al-
leges :

I.

That the said alleged accident, or injury, or dam-
age or either or any thereof, was an unavoidable ac-
cident and was not caused or occasioned, or in any
manner contributed to, by the said, or any, careless-
ness, negligence, fault or liability on the part of this
answering defendant, its agents or employees, or
either or any of them.

Wherefore, this answering defendant prays that
plaintiff take nothing by his second amened com-
plaint, that this defendant have judgment for its

costs herein incurred, and for such other and fur-
ther relief as to the court may seem proper.

TRIPP & CALLAWAY,

By /s/ ROBERT E. DUNNE,
Counsel for Defendant,

Duly verified.

Copy received.

[Endorsed] : Filed May 2, 1949. [38]
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[Title of District Court and Cause.]

MOTION TO DISMISS PLAINTIFF'S FIRST

COUNT OR CAUSE OF ACTION OF THE
SECOND AMENDED COMPLAINT AND
FOR A MORE DEFINITE STATEMENT.

Comes now the defendant Woodworkers Tool

Works, a corporation, and files this its Motion to

Dismiss Plaintiff's First Count or Cause of Action

of the Second Amended Complaint and for a More

Definite Statement and for grounds of dismissal

therefor states:

L

The said first count or cause of action of the Sec-

ond Amended Complaint fails to state a claim

against this defendant upon which relief can be

granted.

And For Grounds For A More Definite Statement

States

:

II.

The first count or cause of action of the Second

Amended Complaint fails to state where the pur-

ported purchase of the Champion panel raiser head

was consummated. [40]

III.

The first count or cause of action is so unintelli-

gible, ambiguous and contradictory in its entirety

that the defendant is unable to properly and fairly

answer the same.
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Said Motion to Dismiss and the Motion for More
Definite Statement will be made and based upon all

of the files, papers and proceedings in this cause,
including said Second Amended Complaint, this

motion, and the notice of the hearing thereof, and
upon the brief in support of this motion filed and
served herewith.

Dated: Los Angeles, California, April 30, 1949.

TRIPP & CALLAWAY,
By /s/ ROBERT E. DUNNE,

Counsel for Defendant.

Receipt of Copy attached.

[Endorsed] : Piled May 2, 1949. [41]

[Title of District Court and Cause.]

NOTICE OP MOTION
To: William J. Byrne, the plaintiff above-named,

and to John W. Olson, 639 South Spring Street,

Los Angeles 14, California, his attorney:

You, and Each of You, Will Please Take Notice
that the undersigned will bring the attached Motion
to Dismiss Plaintiff's First Count or Cause of Ac-
tion and For A More Definite Statement on for

hearing before this Court in the Court Room of the

Honorable Leon R. Yankwich, Judge of the above-
entitled Court, located in Court Room 5 of the Fed-
eral Building, 312 North Spring Street, in the City
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and County of Los Angeles, State of California, on

the leth day of May, 1949, at 10:00 o'clock a.m. of

said day, or as soon thereafter as counsel can be

heard.

Dated: Los Angeles, California, April 30, 1949.

TRIPP & CALLAWAY,

By /s/ ROBERT E. DUNNE,
Counsel for Defendant.

Receipt of Copy attached.

[Endorsed] : Filed May 2, 1949. [43]

United States District Court, Southern District of

California, Central Division

No. 9134-Y

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a Corpora-

tion,

Defendant.

Honorable Leon R. Yankwich, Judge.

DECISION ON MOTIONS

The various motions of the defendant heretofore

argued and submitted are now decided as follows

:
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I.

The motion of the defendant to dismiss the plain-
tiff's first count or cause of action of the Second
Amended Complaint is hereby granted.

II.

The motion of the defendant for a more definite

statement of the first count or cause of action of the
Second Amended Complaint is hereby denied.

The plaintiff may have ten days within which to

amend, if so advised.

Comment

The first count of the Second Amended Complaint
seeks recovery on the basis of warranty. It is dis-

tinctly [45] alleged that the defendant sold the

panel head to plaintiff's employer ''for the express
purpose of its being used and operated as plaintiff

was operating it when injured as aforesaid. That
defendant warranted the structural safety of said

panel head against breaking and injuring plaintiff."

As our jurisdiction stems from diversity, the mat-
ter is governed strictly by Calfornia law. (Meredith
V. Winter Haven, 1943, 320 U. S. 228). And the law
of California makes liability dependent in such
cases on negligence and not on warranty. (Cal, Civil

Code, sec. 1735.)

(Kalash v. Los Angeles Ladder Co., 1934, 1 Cal. 2d
229; Escola v. Coca Cola Bottling Co., 1944, 24 C.

2d 452) : Counsel for the plaintiff has pressed upon
us the views of Mr. Justice Traynor in the Escola

case. However, we cannot follow them because they
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are his personal views and not those of the Court.

The main opinion written by Mr. Chief Justice Gib-

son has the concurrence of four of the Justices,

more than a majority of the Court. At times when

a concurring opinion is necessary in order to reach

a majority, its reasoning may have force. But when

a majority of the Court has decided a case upon one

ground, the views of any minority contained in a

concurrent opinion loses all significance. The opin-

ion of Mr. Justice Traynor shows clearly that he is

not satisfied with the ground upon which the major-

ity based their decision. Indeed, the first paragraph

of his opinion reads:

^'I concur in the judgment, but I beileve the

manufacturer's negligen<^e should no longer be

sinded out as the basis of a plaintiff's right to

recover in cases like the present one.
''

(Emphasis added.)

It is evident, therefore, that by his concurring

opinion, he sought to base liability upon broader

grounds [46] than those contained in the majority

opinion. Regardless of the strength of these views,

we are bound to follow the California law as de-

clared by the highest court and that view, as ex-

pressed in this case, does not sanction action on the

basis of warranty. It merely sanctions recovery on

the basis of negligence.

Hence the ruling above made.

Dated this 1st day of August, 1949.

/s/ LEON R. YANKWICH,

[Endorsed] : Filed August 1, 1949. [47]
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[Title of District Court and Cause.]

STIPULATION RE DEPOSITION
It Is Hereby Stipulated by and Between the par-

ties to the above-entitled action, through their re-

spective attorneys, that Woodworkers Tool Works,
an Illinois Corporation, with its principal office at

222 South Jefferson, Chicago 6, Illinois, may take
the deposition of its Vice President, William J.

Knourek, 820 William Street, River Forest, Illinois,

and its shop superintendent, Charles Meissner,

10037 South Wallace, Chicago, Illinois, at Room
1325, Number I, North LaSalle Street, Chicago, Il-

linois, before Peter V. Kuhn, a duly authorized

Notaiy Public, or any other duly authorized officer

before whom depositions may be taken, on February
7, 1950, at 4 o'clock p.m.

Dated : January 27th, 1950.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

TRIPP & CALLAWAY,

By /s/ F. V. LOPARDO,
Attorneys for Defendant.

[Endorsed] : Filed January 30, 1950. [48]
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[Title of District Court and Cause.]

REQUESTED JURY INSTRUCTIONS
REFUSED BY THE COURT

Refused

:

/s/ LEON R. YANKWICH,
Judge. [49]

DEFENDANTS REQUESTED
JURY INSTRUCTIONS

Defendants' Requested Instruction No. ...

When in the manufacture of such an article as

the Panel Raiser Head here involved there is used

any material or part obtained from a source outside

the manufacturing plant in question, it is the duty of

the manufacturer to make such inspections and

tests of that imported material or part as ordinary

prudence would indicate to be necessary, to the end

that the safety of the finished article for the in-

tended or invited use will be reasonably certain.

Failure to fulfill that duty is negligence. On the

other hand, if the manufacturer performs that duty,

and the inspections and tests do not indicate a

defective or dangerous condition, and it does not

know of such a condition, it is not liable for injury

resulting from its use of such material or part, al-

though it prove to be defective.
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Based on Instruction Number 218 in the book of
Approved Jury Instructions.

B A J I.

O'Rourke vs. Day & Night Water Heater Co.,

31 C. A. (2d), 364.

Y
Given

Given as Modified

Rejected r^^-j

Defendants' Requested Instruction No. ...

You are hereby instructed that the reasonable-
ness of the inspections necessary to determine
whether a manufactured article is safe for use
varies with the circumstances of each case, and the
purpose for which the article is intended must be
considered, that is to say, that a manufactured
article need not be absolutely safe for all purposes
but only for the purpose for which it was manu-
factured; therefore, if you find that the defendant
properly made inspections reasonable designed to

find defects which would render the Panel Raiser
Head unsafe for cutting and trimming wood, you
must find that those inspections were reasonable;

and if you find that the said inspections did not
reveal any such defects in the Panel Raiser Head,
then you must find that the defendant was not
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negligent in the manufacture of the Panel Raiser

Head.

O'Rourke vs. Day & Night Water Heater Co.,

31 C. A. (2d), 364.

Y
Given

Griven as Modified

Rejected [52]

Defendants' Requested Instruction No. ...

You are hereby instructed that if you find that the

defendant used the machinery, methods and pro-

cesses, which are accepted as standard in the trade

and which are as reliable and satisfactory as any

others in the manufacture of such an article, it did

not fail in the exercise of proper care.

Gerber v. Paber, 54 C. A. (2d), 674 at 680.

Given

Given as Modified

Rejected [5^]

Defendants' Requested Instruction No. ...

You are hereby instructed that reasonable care is

making the inspections and tests during the course

of manufacture which the manufacturer should

recognize as reasonably necessary to secure the

production of a reasonably safe article; therefore,

if you find that the defendant properly inspected

the casting which it purchased from another manu-

facturer, and if you find that the defendant properly

inspected the completed Panel Raiser Head you
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must find that defendant exercised reasonable care.

Gerber v. Paber, 54, C. A. (2d), 674 at 680.

Y
Given

Given as Modified

Rejected [-54-1

INSTRUCTIONS TO THE JURY
REQUESTED BY PLAINTIFF

To The Honorable Leon R. Yankwich, Judge of

Said Court:

Counsel for plaintiff respectfully requests the

attached instruction to the jury in the above-entitled

action.

John W. Olson,

Attorney for Plaintiff. [55]

Plaintiffs Instruction Number

You are instructed that, under the uncontradicted

evidence in this case, the Plaintiff, William J.

Bryne, is entitled to a verdict and you are, there-

fore, instructed to return a verdict against the

defendant and in favor of the Plaintiff William J.

Byrne for such sum as damages as you may find

from a preponderance of the evidence that he should

be awarded, measured by the Court's instructions.

Given

Given as Modified

Not Given [56]
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Plaintiffs Instruction Number

It is alleged in the answer of defendant that any

injury sustained by the plaintiff was directly, proxi-

mately and concurrently contributed to be neg-

ligence and recklessness on the part of the plaintiff.

There is no evidence of contributory negligence

on the part of plaintiff and you are instructed to

find that issue in favor of plaintiff.

Y
Given

Not Given [57]

Given as Modified

Plaintiffs Instruction Number

You are instructed that the proximate cause of

an injury is that cause which produces the injury

and without which the result would not have oc-

curred. It is the cause that sets in operation the

factors that accomplish the injury.

If you find that plaintiff was injured as alleged,

and that his injury occurred as a consequence of

defendant's negligence as alleged; that is, if it set

in operation the factors that accomplished the in-

jury, then you will find that defendant's negligence

was the proximate cause of the injury.

Y
Given

Given as Modified

Not Given [58]



vs. William J. Byrne 43

Plaintiffs Instruction Number

^
You are instructed that if the defective condition

of the part could have been disclosed by reasonable
inspection and tests and such tests and inspections
were omitted, then the defendant has been negligent.
You are further instructed that reasonable care
under this instruction consists of making inspections
and tests during the course of manufacture, and
after the article was completed which the manufac-
turer should recognize were reasonably necessary
to secure the production of a safe article consider-
ing the nature of the article and the purpose for
which it was to be used.

P O'Rourke vs. Day and Night Water Heater
Company, Ltd., 31 Cal. App. (2d) 364 88
Pac. (2) 191.

Smith vs. Peerless Glass Company, Inc., 259
N. Y. 292 (181 N. E. 576).

Y
Given

Given as Modified

Not Given rgg-i

Plaintiffs Instruction Number

You are instructed that the degree of care neces-
sary to be exercised by a manufacturer in the pro-
duction of a product varies with the danger to be
expected from the product, and you are further
instructed that the kind of inspection called for on



44 Woodworkers Tool Works, etc.

the part of the manufacturer varies with the nature

and danger of the thing inspected.

O'Rourke vs. Day and Night Water Heater

Co., Ltd., 31 Cal. App. (2d) 364.

McPherson vs. Buick Motor Company, 217 N.

Y. 382.

Y
Given

Given as Modified

Not Given [60]

Plaintiff's Instruction No. . .

.

There is in our law a doctrine applying to negli-

gence cases which is commonly known as the doc-

trine of ^'res ipsa loquitur." Literally translated

from the Latin, this means "the thing speaks for

itself".

That doctrine means that if a subject matter is

shown by the evidence to have been manufactured

and supplied for a particular use, and an injury to

some person results from such usage, which would

not have occurred in the ordinary course of things,

if ordinary and proper care had been used in its

manufacture, the thing or subject matter speaks

for itself and the law raises the presumption that

the manufacturer did not use ordinary and proper

care in its production. The burden would then be

on the manufacturer to substantially prove that

ordinary and proper care was used in the manufac-

turing and supplying of such subject matter. How-

ever, the manufacturer is not responsible for defects
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jhat cannot be found by a reasonable. Dractieabl^
inspection.

[Underscored lines in pencil—alterations on origi-

nal typed copy.]

Gladys Escola v. Coca Cola Bottling Co. of

Fresno, 24 Cal. II, 453.

Sheward, et al. v. Virtue, et al., 20 Cal. II,

410, 126 Pac. II, 345.

McKinney v. Digest, Vol. 17, p. 74.

Rafter v. Dubrock's Riding Academy, 75 Cal.

App. II, 621.

Y [61]

Plaintiffs Instruction Number

From the happening of the accident involved in
this case, as established by the evidence, unless over-
come by contrary evidence or inferences from such
evidence, there arises the inference that the proxi-
mate cause of the occurrence was negligent conduct
on the part of the defendant. That inference is a
form of evidence, and if there is none other tending
to overthrow it, or if the inference preponderates
over contrary evidence, it warrants a verdict for

the plaintiff.

[Underscored lines are pencil alterations on origi-

nal typed copy.]

Y
Given

Given as Modified

Not Given

[62]
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Plaintiff's Instruction No.. .

.

In this case if you find from the evidence that

plaintiff was injured by the disintegrating or break-

ing apart of the appliance in question, described as

a ''Panel Raiser Head" while plaintiff was em-

ployed in connection with its use for the purpose

for which it was manufactured and supplied and if

you further believe from the evidence that this

accident and injury would not have occurred if the

Panel Raiser Head had been properly manufac-

tured and constructed and ordinary and proper care

had been used in its manufacture, and that the acci-

dent was not due to faulty installation or operation,

over which the defendant had no control, you are in-

structedlhat these facts would raise a presumption

of negligence on the part of defendant in failing to

use ordinary and proper care in the manufacturing

and supplying of the Panel Raiser Head. The

burden of proof would then be on the defendant to

overcome this presumption and free itself from the

charge of negligence by substantially proving that

it did use ordinary and proper care in that respect,

[Underscored lines are pencil alterations on origi-

nal typed copy.]

Gladys Escola v. Coca Cola Bottling Co. of

Fresno, 24 Cal. II, 453.

Sheward, et al. v. Virtue, et al., 20 Cal. II,

410, 126 Pac. II, 345.

McKinney v. Digest, Vol. 17, p. 74.

Rafter v. Dubrock's Riding Academy, 75 Cal.

App. II, 621.

Y [63]
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Plaintiff's Instruction No. ...

The uncontradicted evidence and admission of the
parties in this case are that the appliance or in-
strumentality called a Panel Raiser Head was
manufactured and supplied by defendant, and that
the plaintiff suffered personal injury while em-
ployed in connection with its operation when it

disintegrated or broke apart.

If you believe from the evidence that plaintiff was
injured while employed in connection with the use
of the Panel Raiser Head and that the injury he
complains of in this action was directly and proxi-
mately caused by the disintegrating or breaking
apart of the Panel Raiser Head while the same was
being used for the purpose for which it was manu-
factured and supplied and if you further believe
from the evidence that the Panel Raiser Head dis-

integrated or broke apart because of defects due
to negligence of defendant to use ordinary and
proper care in manufacturing and supplying it, then
it will be your duty to return a verdict for plain-
tiff.

Gladys Escola v. Coca Cola Bottling Co. of

Fresno, 24 Cal. II, 453.

Sheward, et al. v. Virtue, et al., 20 Cal. II,

410, 126 Pac. II, 345.

McKinney v. Digest, Vol. 17, p. 74.
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Rafter v. Dubrock's Riding Academy, 75 Cal.

App. II, 621.

Given

Given as Modified

Not Given ' [64]

Plaintiff's Instruction No. . . .

The uncontradicted evidence in this case is that

the Panel Raiser Head in question was manufac-

tured and supplied by the defendant. That it dis-

integrated or broke apart while it was being used

for the purpose for which it was manufactured and

sold by the defendant. That such an accident does

not ordinarily occur in such use of a Panel Raiser

Head properly constructed.

You are therefore instructed that these facts raise

the presumption that defendant did not use ordinary

and proper care in the manufacturing of the Panel

Raiser Head and that the burden is on the defend-

ant to overcome this presumption and free itself

from the charge of negligence by substantially prov-

ing that ordinary and proper care was used in the

manufacturing of the Panel Raiser Head.

Gladys Escola v. Coca Cola Bottling Co. of

Fresno, 24 Cal. II, 453.

Sheward, et al. v. Virtue, et al., 20 Cal. II,

410, Pac. II, 345.

McKinney v. Digest, Vol. 17, p. 74.
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Rafter v. Dubrock's Kicling Academy, 75 Cal.
App. II, 621.

Given

Given as Modified

Not Given rgg-i

Plaintiffs Instruction Number

You are instructed that general damages are such
as the law implies or presumes to have occurred
from the wrong complained of, or such as naturally
or ordinary follow the wrong complained of. They
are such as will compensate the party injured
reasonably for any pain, discomfort and anxiety
suffered by him, and proximately resulting from the
injury in question, and for such pain, discomfort
and anxiety, if any, as he is reasonably certain to
suff'er in the future from the same cause.

Given

Given as Modified

Not Given rgg-i

Plaintiffs Instruction Number

You are instructed that in determining the amount
of damages to which the plaintiff may be entitled
m this case, you will consider the nature, extent
and severity of such injury or injuries, if any, sus-
tained by him as the proximate result of defendant's
negligence; whether such injury or injuries were
temporary or of a permanent nature; the extent,
degree and character of suffering, mental and phy-
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sical, from such injury; the duration and severity

thereof; any medical expenses incurred or likely to

be incurred, including nursing care and attendance

;

loss of time and value thereof; and loss of present

and/or future earning capacity, if any, resulting

therefrom. From all of these circumstances you are

to resolve what sum will fairly compensate the

plaintiff for the injuries which you find that he has

so sustained, not exceeding the sum of $30,000.00.

Given

Given as Modified

Not Given [^'^^

Plaintiffs Instruction Number

You are instructed that special damages as dis-

tinguished from general damages are those which

are natural but not necessary consequences of a

negligent act. They are damages which, as such,

were incurred by the particular individual by reason

of the particular circumstances. They are such as

will compensate plaintiff for the reasonable value,

not exceeding cost to plaintiff, of the examinations,

attention, care by physicians and surgeons, reason-

ably required and actually given in the treatment

of plaintiff, and reasonably certain to be required

and to be given in his future treatment, and included

in such care. X-ray pictures, the reasonable value

not exceeding the cost to plaintiff of the services of

nurses, attendants, hospital accommodations and

ambulance service, if any, and reasonably certain to

be required and given in his future treatment, if
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any, and finally, the special damages are such as will
compensate plaintife for the reasonable value of the
time lost, if any, by plaintiff since his injury
wherein he has been unable to pursue his occupation.
In determining this amount, you should consider
such plaintiff's earning capacity, his earnings, and
the manner in which he ordinarily occupied his
time before the injuries, and further consider the
evidence as to the probability and possibility of
plaintiff pursuing his occupation or any occupation
in the future.

Y
Given

Not Given

Given as Modified

[Lodged]: Feb. 16, 1950.

[Endorsed]
: Filed Feb. 20, 1950. [68]
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United States District Court, Southern District of

California, Central Division

No. 9134-Y Civil

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a corpora-

tion,

Defendant.

VERDICT

"We, the Jury in the above-entitled cause, find in

favor of the plaintiff, William J. Byrne, and

against the defendant. Woodworkers Tool Works, a

corporation; and fix plaintiff's special damages at

Eight Thousand Dollars, and fix plaintiff's general

damages at One Thousand Dollars.

Dated: February 21st, 1950.

/s/ GEO F. CALDWELL,
Foreman of the Jury.

[Endorsed] : Filed February 20, 1950. [87]
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United States District Court, Southern District of
California, Central Division

No. 9134-Y Civil

WILLIAM J. BYRNE,

Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a corpora-
tion.

Defendant.

JUDGMENT ON VERDICT
The above-entitled cause was tried before the

Court and a duly-impanelled jury, on February 16,

17, 20, 21, 1950; and oral and documentary testi-

mony was admitted in evidence; John W. Olson,

Esq., appeared as counsel for plaintiff ; and Hulen
C. Callaway, Esq., and F. V. Lopardo, Esq., ap-
peared as counsel for defendant.

On February 20, 1950, said cause was submitted
to the jury; which presented its verdict February
21, 1950, after deliberation. On order of the Court,

the jury was polled and each member thereof stated

that the verdict as presented and read was his ver-

dict. Whereupon, the Court ordered that said ver-

dict be filed and entered, said verdict being as fol-

lows:
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"United States District Court, Southern District,

of California, Central Division

No. 9134:-Y CivH

WILLIAM J. BYRNE,
Plaintiff,

vs.

"WOODWORKERS TOOL WORKS, a corpora-

tion,

Defendant.

VERDICT

"We, the Jury in the above-entitled cause, find in

favor of the plaintiff, Wiliam J. Byrne, [88] and

against the defendant. Woodworkers Tool Works, a

corporation; and fix plaintiff's special damages at

Eight Thousand Dollars, and fix plaintiff's general

damages at One Thousand Dollars.

'
'Dated : February 21st, 1950.

"GEO. P. CALDWELL,
Foreman of the Jury."

Now, therefore, by virtue of the law and by rea-

son of the aforesaid premises.

It Is Hereby Ordered, Adjudged and Decreed:

That the plaintiff, WiUiam J. Bryne, do have and

recover of and from the defendant. Woodworkers

Tool Works, a corporation, the sum of Nine Thou-

sand Dollars ($9,000.00), together with costs taxed

at $78.00.
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Dated: Los Angeles, California, February 23
1950.

'

EDMUND L. SMITH,
Clerk.

By /s/ JOHN A. CHILDRESS,
Deputy.

[Endorsed]: Filed and Entered February 23
1950.

[See page 65] : Amended Mar. 16, 1950. [89]

[Title of Court.]

NOTICE BY CLERK OF ENTRY
OF JUDGMENT

Tripp & Callaway, Esqs.,

210 West 7tli Street,

Los Angeles 14, Calif.

John W. Olson, Esq.,

639 South Spring Street,

Los Angeles 14, Calif.

Re
:

Byrne, v. Woodworkers Tool Works,
No. 9134-Y.

You are hereby notified that Judgment on Verdict
has been entered this day in the above-entitled case,

in Judgment Book No. 64, page 119.

Dated
: Los Angeles, California, February 23,

1950.

EDMUND L. SMITH,
Clerk.

By C. A. SIMMONS,
Deputy Clerk. [90]
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[Title of District Court and Cause.]

MOTION FOE JUDGMENT NON OBSTANTE
VEREDICTO OR FOR A NEW TRIAL

Comes Now the defendant, Woodworkers Tool

Works, through its attorney of record and moves

this Honorable Court for a judgment Non Obstante

Veredicto, or in the alternative for a new trial in

the above-entitled cause, for the following reasons:

1. The verdict was contrary to law in that the

special damages awarded to plaintiff were in excess

of those pleaded or proven.

2. The evidence was insufficient to justify the

verdict of the jury in that there was no evidence of

negligence on the part of this defendant.

3. It was error for the Court to

:

(a) Fail to grant this defendant's motion for a

judgment of nonsuit at the close of plaintiff's case;

(b) Instruct the jury that the doctrine of Res

Ipsa Loquitur was applicable
; [91]

4. For such other and further reasons as may be

presented at the hearing on this motion.

The motion shall be heard upon the pleadings and

papers, upon the minutes of the Court, and upon

the Memorandum of Points and Authorities filed

herewith.

Dated this 3rd day of March, 1950.

TRIPP & CALLAWAY,

By /s/ F. V. LOPARDO,
Attorneys for Defendant.



vs. William J, Byrne 57

To Platintiff William J. Byrne, and to John W.
Olson, His Attorney

:

Please take notice that the undersigned will bring
the above motion on for hearing before this court
at the court room of Judge Leon R. Yankwich in
the United States Courthouse in the City of Los
Angeles on the 13th day of March, 1950, at 10
o'clock a.m., or as soon thereafter as counsel can be
heard.

TRIPP & CALLAWAY,
By /s/ F. V. LOPARDO,

Attorneys for Defendant.

Memorandum of Points and Authorities in Support
of Motion

I.

The verdict was contrary to law in that the spe-

cial damages awarded the plaintiff were in excess

of those pleaded or proven.

Plaintiff's complaint prayed for '^medical ex-

penses when the total has been ascertained '\ At no
time did plaintiff amend his complaint to insert

therein any particular amount of medical expenses
claimed by him. In fact the only evidence of medi-
cal expenses incurred by plaintiff was the testimony
of the plaintiff to the effect that his doctor's ex-

penses ^Svere about $400.00.'' There was no other

proof of this figure tendered and in fact it was
never proven that this amount was the reasonable

value of the purported medical services rendered.
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As to earnings, plaintiff testified that after leav-

ing the Selby Company he did not go to work again

until about July 1, 1949, and that he lost approxi-

mately six month's earnings. However, it was proven

that plaintiff had told Dr. Boyes that he had re-

turned to work on May 1, 1949, and not July 1st.

Plaintiff's total loss of earnings was at the most

$1024.00 if we accept plaintiff's testimony that he

earned $256.00 a month or about $64.00 a week.

In recapitulation, therefore, plaintiff's special

damages could not possibly be more than $400.00 for

medical expenses and $1024.00 for loss of earnings,

or a total of $1424.00.

II.

The evidence was insufficient to justify the verdict

and there was no evidence of negligence on the part

of this defendant. [93]

There is no question but that defendant conclu-

sively proved that it made between five and seven

inspections of the Champion Panel Kaiser Head

before it was shipped. Plaintiff in nowise intro-

duced any evidence showing or tending to show that

the defendant had the duty to do anything more

than inspect the castings. Though plaintiff did in-

troduce evidence of various tests none of them was

shown to be a feasible or reasonable test in this

type of case, and in fact Mr. Cheney, the plaintiff's

own expert, positively testified that the only reason-

able tests or inspections in this type of case were

visual inspection and X-ray, and it was at this point

that the Court informed the jury that the X-ray
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test was so expensive that it was not reasonable in
the premises. It is sbumitted, therefore, that there
was absolutely no evidence of negligence on the part
of this defendant.

III.

Since plaintiff failed to prove negligence on the
part of this defendant as already shown, it was
error for the Court to fail to grant this defendant's
Motion for a Judgment of Nonsuit at the close of
the plaintiff's case.

IV.

It was error for the Court to instruct the jury
that the doctrine of Res Ipsa Loquitur was applic-
able.

In support of its instruction on Res Ipsa Loqui-
tur the Court cited the following cases

:

Kalash vs. Los Angeles Ladder Co. 1, Cal
(2d), 229;

Dryden vs. Continental Baking Co. 11, Cal.

(2d) 33;

Honea vs. City Dairy, Inc. 22 Cal. (2) 614;
Escola vs. Coca Cola Bottling Co. 24 Cal.

(2d) 453;

Sheward vs. Virtue, 20 Cal. (2) 410;

O'Rourke vs. Day & Night Water Heater Co.

Ltd. 31 Cal. App. (2d) 364. [94]

An analysis of these cases shows that the Dryden
and Escola cases are the only cases relying on the
doctrine of Res Ipsa Loquitur, and the analysis
further siiows that these two cases are distinguish-
able from the case at hand, for the reason that the
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Dryden case is a food case, and the Escola case is

a carbonated beverage case.

It must be further noted that in the Escola case,

it was definitely proven that the bottle was in

exactly the same condition when handled by the

plaintiff as it was when shipped by the defendant.

Furthermore, it cannot be too strogly urged that the

decision in the Escola case drastically extended the

prevailing rule in California and was intended to

apply only in cases involving containers of carbo-

nated beverages, therefore, the rule of this case

should be limited to cases wherein the facts are

closely similar to the facts of this case, and should

not be extended to apply to cases having dissimilar

facts and not involving carbonated beverages.

The following excerpts from the Honea case cited

by the Court are peculiarly applicable to the facts

of the instant case and should be determinative.

''While the dairy may have had a duty to make

an examination of all bottles, whether newly pur-

chased or returned by prior customers, it is not

responsible for defects that cannot be found by a

reasonable, practicable inspection.''

''In the present case there is no evidence that a

feasible means of discovering the defect or flaw was

available to this defendant.''

"In the Bruckel case the court said (102 N. Y. S.

398) : 'There is no proof that inspection or exami-

nation of the bottle would have made its defect

known to the most careful vendor or even to an ex-

pert in his employ. It does not appear that either
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one or the other could have ascertained the defect
by any test short [95] of those made by the expert
witness of the plaintiff. If the fact were otherwise,
it was the duty of the plaintiff to give evidence
thereof; and in the absence of all evidence the jury
cannot grope in speculation for a test or assume
that there was one/ ''

^'The limit of its duty was to provide against
defects discernible upon reasonable inspection and
to handle the bottles with reasonable care. There is

not anything to show it failed of its duty in these
respects. We cannot CQi^Jectoejtjmt^^ have
done__so. The mere happening of the accident did
not establish negligence, and that only was shown.
The proof offered by plaintiff clearly failed to sup-
port the burden imposed upon him. As was said by
the learned court below: ^ Under the evidence the
only reasonable inference that can be deducted is

that the accident was due to a latent unsuspected
defect. McSorley v. Katz, 53 Pa. Super 243.' There
being causes apparent, other than those within de-
fendant's control, to which the accident might v/ith

equal fairness be attributed, the doctrine of res
ipsa loquitur does not apply. Norris vs. Philadel-
phia Electric Co. 334 Pa 161 (5A 2d. 114). The
direction of a verdict for defendant was necessary."
(Underscore ours.)

Conclusion

Por the above reasons it is respectfully submitted
that this defendant's Motion For Judgment Non
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Obstante Veredicto be granted, or in the alternative

that a new trial should be ordered.

Respectfully submitted,

TRIPP & CALLAWAY,

By /s/ F. V. LOPARDO,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed March 3, 1950. [96]

[Title of District Court and Cause.]

MOTION TO AMEND VERDICT

(Affidavit of Foreman of Jury Attached)

Now Comes the plaintiff William J. Byrne in the

above-entitled cause by John W. Olson, his attorney,

and moves this Court to amend the verdict in the

above-entitled cause so that it will read as follows

:

''We the Jury in the above-entitled cause find in

favor of the plaintiff, William J. Byrne and against

the defendant Woodworkers Tool Works, a corpora-

tion, and fix plaintiff's special damages at $1,000.00

and fix plaintiff's general damages at $8,000.00.

'
' Dated : February 21, 1950.

GEORGE F. CALDWELL,
Foreman of the Jury." [98]
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In support of this motion plaintiff attaches hereto
the affidavit of George F. Caldwell, Foreman of the
Jury.

''If a verdict is informal, but otherwise suffi-

cient, in that it is responsible to all the issues

the Court may enter it in proper form/'

Cyclopedia of Federal Procedure 2nd Edi-
tion, Volume 8, Page 18 in Cases Cited.

''The Court may amend a verdict in respect
of defects which are formal and have no con-
nection with the merits of the cause, where the
amendment in no respects changes the rights of
the parties.''

24 Cal. Jurisprudence at Page 892 and Cases
Cited.

/s/ JOHN W. OLSON,
Attorney for Plaintiff. [98-A]

[Title of District Court and Cause.]

AFFIDAVIT OF GEORGE CALDWELL,
FOREMAN OF THE JURY

State of California,

County of Los Angeles—ss.

George Caldwell being thus duly sworn deposes
and says

:

That I was foreman of the Jury in the trial of the

above-entitled action, which brought in a verdict
for plaintiff and against the defendant for the total
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sum of $9,000.00 on February 21, 1950; that fifteen

(15) minutes after said verdict was returned and

the jury was discharged, I learned that an error

was made in filling in the amount awarded as special

damages and the amount awarded as general dam-

ages ; that it was my function as foreman to per-

form the clerical work of filling in said respective

amounts on the form of verdict supplied therefor,

and to sign the verdict of the jury as its foreman;

that the jury arrived at its verdict within a period

of ten minutes of the time when we were to [99]

again report to the Court on the progress of our

deliberations and that verdict unanimously arrived

at was for $8,000.00 as general damages and $1,-

000.00 as special damages. That in Proceeding to

write down and sign that verdict, I learned after

it return that in the haste caused by the limited

time, we had to return it to the Court. I made the

clerical error of writing the sum of $8,000.00 op-

posite the printed words ''Special Damages'' and

$1,000.00 opposite the printed words ''General Dam-

ages,'' whereas it was intended that as aforesaid

that $8,000.00 should have been written opposite

the printed words "General Damages" and

$1,000.00 opposite the printed words "Special Dam-

ages" and this all Jourors will verify.

/s/ GEORGE CALDWELL,
Foreman of the Jury.



vs, William J. Byrne 65

Subscribed and sworn to before me this 9th day
March 1950.

[Seal] [Indistinguishable.]

Notary Public in and for the County of Los An-
geles, State of California.

Receipt of copy attached.

Filed March 9, 1950. [100]

United States District Court, Southern District of

California, Central Division

No. 9134-Y Civil

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a corporation,

Defendant.

AMENDED JUDGMENT ON VERDICT
The above-entitled cause was tried before the

Court and a duly-impanelled jury, on February 16,

17, 20, 21, 1950; and oral and documentary testi-

mony was adimtted in evidence; John W. Olson,

Esq., appeared as counsel for plaintiff; and Hulen
C. Callaway, Esq., and F. V. Lopardo, Esq., ap-

peared as counsel for defendant.

On February 20, 1950, said cause was submitted
to the jury; w^hich presented its verdict February
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21, 1950, after deliberation. On order of the Court,

the jury was polled and each member thereof stated

that the verdict as presented and read was his ver-

dict. Whereupon, the Court ordered that said ver-

dict be filed and entered, said verdict being as fol-

lows :

^^ United States District Court, Southern District of

California, Central Division [103]

^^No. 9134-Y Civil

^^WILLIAM J. BYRNE,
''Plaintiff,

''vs.

^'WOODWORKERS TOOL WORKS, a corpora-

tion,

"Defendant.

"VERDICT

"We, the Jury in the above-entitled cause, find in

favor of the plaintiff, William J. Byrne, and

against the defendant. Woodworkers Tool Works, a

corporation; and fix plaintiff's special damages at

Eight Thousand Dollars, and fix plaintiff's general

damages at One Thousand Dollars.

'
' Dated : February 21st, 1950.

"GEO. F. CALDWELL,
Foreman of the Jury.''

On motion of plaintiff and after hearing held on

March 13, 1950, it appeared to the Court that upon

the face of the verdict and upon the affidavit of the
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foreman of the jury filed herein that clerical error
was made in said verdict in that said foreman in-
serted the sum of Eight Thousand Dollars ($8,000)
after special damages, instead of One Thousand
Dollars ($1,000) after special damages; and in-
serted the sum of One Thousand Dollars ($1,000)
after General Damages instead of Eight Thousand
Dollars ($8,000). It is hereby ordered that said
verdict is hereby amended to show the sum of One
Thousand Dollars ($1,000) as special damages and
Eight Thousand Dollars ($8,000) as general dam-
ages,

Now, therefore, by virtue of the law and by reason
of the aforesaid premises,

It Is Hereby Ordered, Adjudged and Decreed

:

That the plaintiff, William J. Byrne, do have
and recover of and from the defendant, Woodwork-
ers Tool Works, a corporation, the sum of Nine
Thousand Dollars ($9,000.00), together [104] with
costs taxed at $78.00.

Dated: Los Angeles, California, March 16,

1950.

/s/ LEON R. YANKWICH,
Judge.

Approved as to form

:

TRIPP & CALLAWAY,
Attorneys for Defendant.

Receipt of Copy attached.

[Endorsed]: Filed and entered March 16
1950. [105]
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[Title of Court.]

NOTICE BY CLERK OF ENTRY OF
JUDGMENT

Tripp & Callaway,

210 West 7th St.,

Los Angeles 14, Calif.

John W. Olson,

639 South Spring St.,

Los Angeles 14, Calif.

Re : Byrne, v. Woodworkers Tool Works, No.

9134-Y.

You are hereby notified that Amended Judgment

on Verdict has been entered this day in the above-

entitled case, in Judgment Book No. 64, page 474.

Dated: Los Angeles., California, March 16, 1950.

EDMUND L. SMITH,
Clerk,

By C. A. SIMMONS,
Deputy Clerk. [107]
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[Title of District Court and Cause.]

SUPERSEDEAS BOND
Whereas, the defendant Woodworkers Tool

Works, a corporation, has filed, or is about to file,

a notice of appeal to the United States Court of
Appeals for the Ninth Circuit to reverse or modify
the judgment entered by the District Court of
United States for the Southern District of Califor-
nia in the above-entitled cause on February 23, 1950,
and the amended judgment on verdict entered
March 16, 1950, and to supersede said judgment
and amended judgment; and

Whereas, the said defendant is required to give
an undertaking, under seal, in the sum of $9,963.46,

conditioned for the satisfaction of the judgment or
the amended judgment in full with costs, interest,

and damages for delay, if for any reason the appeal
is dismissed or if the judgment or amended judg-
ment are affirmed, and to satisfy in full any modifi-

cation of the judgment or amended judgment and
such costs, interest, and damages as the appellate

court may adjudge and award. [108]

Now, Therefore, in consideration of the premises
and of such appeal, the undersigned, Globe Indem-
nity Company, a corporation organized and existing

under the laws of the State of New York, and duly
licensed to transact a general surety business in the

State of California, does hereby undertake and
promise on the part of the Appellant that said Ap-
pellant will comply with the conditions as above
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set forth, and does further agree that, upon default

by the said Appellant in any of the conditions

hereof, the damages and costs, not exceeding the

sum aforesaid, may be ascertained in such manner

as this court shall direct ; that this court may give

judgment hereon in favor of any person thereby

aggrieved against it for the damages and costs suf-

fered or sustained by such aggrieved party, and

that said judgment may be rendered in the above-

entitled cause or proceeding against it.

In Witness Whereof, the said Globe Indemnity

Company, has caused these presents to be executed

and its official seal attached by its duly authorized

attorney-in-fact at Los Angeles, California, this

22nd day of March, 1950.

GLOBE INDEMNITY
COMPANY,

[Seal] By /s/ R. N. OTTENSON,
Attorney-in-Fact.

The premium charged for this bond is $199.27

per annum.

State of California,

County of Los Anegles—ss.

On this 22nd day of March in the year 1950, be-

fore me, L. HoUingshead, a Notary Public in and

for the County and State aforesaid, personally ap-

peared R. N. Ottenson known to me to be the per-

son whose name is subscribed to the within instru-

ment and known to me to be the Attorney-in-Fact
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of Globe Indemnity Company and acknowledged to
me that he subscribed the name of the said Com-
pany thereto as principal, and his own name as
Attorney-in-Fact.

/s/ L. HOLLINGSHEAD,
Notary Public in and for Said
County and State.

My Commission expires May 14, 1952.

Examined and recommended for approval as pro-
vided in Eule 8.

/s/ JOHN W. OLSON,
Attorney.

I hereby approve the foregoing.

Dated this 23rd day of March, 1950.

/s/ LEON R. YANKWICH,
Judge.

[Endorsed]: Filed March 23, 1950. [110]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Woodworkers Tool

Works, a corporation, hereby appeals to the Court

of Appeals for the Ninth Circuit from:

1. The order entered March 21, 1949, denying

this defendant's motion to dismiss the action, or in

lieu thereof to quash the return of service of sum-

mons
;

2. The Pinal Judgment on Verdict entered on

February 23, 1950, in Judgment Book No. 64, page

119;

3. The Amended Pinal Judgment on Verdict en-

tered on March 16, 1950, in Judgment Book No. 64,

page 474.

Dated: April 10, 1950.

TRIPP & CALLAWAY,

By /s/ P. V. LOPARDO,
Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed] : Piled April 10, 1950. [Ill]
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[Title of District Court and Cause.]

DESIGNATION OF RECORD ON APPEAL
Comes Now the appellant, Woodworkers Tool

Works, a corporation and designates for inclusion
the complete record and all the proceedings and evi-

dence in the above-entitled action including :

1. Summons and Amended Complaint for Per-
sonal Injuries;

2. Notice of Motion to Dismiss Action and Quash
the Return of Service of Summons

;

3. Affidavit of E. H. Preuer dated February 25,

1949, in Support of Motion to Dismiss Action and
Quash the Return of Service of Summons;

4. Affidavit of Robert E. Dunne dated February
25, 1949, in Support of Motion to Dismiss Action
and Quash the Return of Service and Summons

;

5. Affidavit of William R. Walker dated March
15,1949;

6. Affidavit of Ray Taylor dated March 15, 1949,
and [113] attached invoice

;

7. Second Amended Complaint for Personal In-
juries (verified April 4, 1949) ; and Summons;

8. Ruling on Defendant's Motion to Dismiss Ac-
tion and Quash Return of Service and Summons
(Minute Order of March 21, 1949)

;

9. Motion to Dismiss First Count or Cause of
Action of the Second, Amended Complaint and for a
more Definite Statement, (verified April 30, 1949) ;

10. Notice of Motion to Dismiss First Count or
Cause of Action of the Second Amended Complaint
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and for a more Definite Statement (dated April 30,

1949)

;

11. The Court's Decision on Defendant's Motion

to Dismiss First Count or Cause of Action of the

Second Amended Complaint and for a more Definite

Statement

;

12. Stipulation to Take Deposition of Witness

;

13. Defendant's Requested Jury Instructions;

14. Plaintiff 's Requested Jury Instructions

;

15. Verdict of The Jury;

16. Judgment on Verdict;

17. Notice of Clerk of Entry of Judgment on

February 23, 1950;

18. Motion by Plaintiff To Amend Verdict

(dated February 21, 1950)
;

19. Affidavit of Foreman of the Jury in Support

of Motion to Amend Verdict (dated March 9, 1950)

;

20. Motion by Defendant for Judgment Non

Obstante Veredicto or for a New Trial (dated

March 3, 1950) ;

21. The Court's Ruling on Defendant's Motion

for New Trial

;

22. The Court's Ruling on Plaintiff's Motion to

Amend Verdict; [114]

23. Amended Verdict

;

24. Amended Judgment on Verdict

;

25. Notice of Entry of Amended Judgment on

Verdict on March 16, 1950;

26. All Stenographic Transcripts of the follow-

ing proceedings

:
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(a) Hearing on Defendant's Motion to Dismiss
Action and Quash the Return of Service and Sum-
mons

;

(b) Trial of the Cause and all proceedings in
connection therewith

;

(c) Hearing on Defendant's Motion for New
Trial and on Plaintiff's Motion to Amend Verdict;

27. Defendant's Supersedeas Bond (dated
March 23, 1950)

;

28. Notice of Appeal (dated April 10, 1950) ;

29. Designation of Record on Appeal

;

30. Any Designation of Additional Matter tiled
by Appellee.

Dated this 21st day of April, 1950.

Respectfully submitted,

TRIPP & CALLAWAY,
By /s/ F. V. LOPARDO,

Attorneys for Defendant,
'

Affidavit of Service by Mail attached.

[Endorsed]
: Filed April 21, 1950. [115]
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In the United States District Court, Southern

District of California, Central Division

No. 9134-Y

Honorable Leon R. Yankwich, Judge Presiding

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a corpora-

tion,

Defendant.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Appearances

:

For the Plaintiff

:

JOHN W. OLSON, Esq.,

639 South Spring Street, Room 904,

Los Angeles, California.

For the Defendant:

TRIPP & CALLAWAY, by

HULEN C. CALLAWAY, Esq., and

PIORENZO V. LOPARDO, Esq.

935 Van Nuys Building,

210 West 7th Street,

Los Angeles, California. [11*]

tpage numbering appearing at top of page of original

Keporter's Transcript.
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Thursday, February 16, 1950

(A jury was duly empaneled.)

(Opening statement on behalf of the plain-
tiff.)

(Opening statement on behalf of the defend-
ant.)

The Court: Ladies and gentlemen of the jury,
we will take a short recess at this time.

The court admonishes you not to converse among
yourselves or with anyone else on any subject con-
nected with the trial or to form or express an
opinion thereon until the cause is finally submitted
to you.

(Short recess taken.)

The Court: Let the record show the jury is in
the box. Proceed. Call your first witness.

Mr. Olson: Mr. George Selby.

GEORGE SELBY
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and
testified as follows:

The Clerk: What is your name, please?
The Witness: George Selby.

Direct Examination
By Mr. Olson

:

Q. Mr. Sleby, in answering my questions and
the questions Mr. Callaway puts to you, raise your
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(Testimony of George Selby.)

voice, will you, [12] so that the jury can hear you.

A. Yes, sir.

Q. What is yoUr business or occupation, Mr.

Selby?

A. We are manufacturers of sash and doors.

Q. Do you own the business? A. I do.

Q. Did you own the business in the month of

October of 1946? A. Yes, sir.

Q. Where is that business located?

A. In Burbank.

Q. Can you give us the address ?

A. 1101 West Victory Boulevard.

Q. Did you in the month of October and prior

thereto have in your employ a man by the name of

William J. Byrne? A. Yes, sir.

Q. Do you know when he was first employed by

you?

A. I don't recall offhand. I could determine that

from my records.

Q. Can you give us an approximation?

A. As I remember, about 30 days prior to the

time he was injured.

Q. Do you know in what capacity Mr. Byrne

was employed?

A. He was operating a shaper.

Q. You are getting a little ahead of me. In other

words, [13] when Mr. Byrne was hired, what was

he hired for?

A. As I recall, the union contract classifies each

type of man in the mill as a certain type of oper-
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(Testimony of George Selby.)

ator. Mr. Byrne was hired to operate a shaper.

Q. I see. Do you know what Mr. Byrne's wages
were on or about October 28, 1948 ?

A. I made notes on that, if I may refer to them.
Q. You personally made those notes ?

A. Yes.

Q. You may refresh your memory. I might ask
you, for the record, from what source were those
notes made ?

A. They were taken from our employment rec-
ords in our office.

Q. When did you make your notes ?

A. Yesterday.

Q. Will you tell what they disclose ?

A. Yes. He was hired—the technical term is a
joiner, and the rate is $1,601/0 per hour.

Q. He was making $1,601/2 per hour?
A. Yes.

Q. Do you have a record of how much he worked,
how many hours per day he worked ?

A. The regular work day is eight hours.

Q. What are the hours ?

A. At that time, I beheve, we comemnced at 8 :00

o'clock [14] in the morning and took a half hour at
noon, and closed at 4:30.

I
Q. Then Mr. Byrne would work eight hours a

day, approximately? A. That is correct.

Q. To your knowledge was he working steadily
up to the time of the accident, after he was hired ?

A. He was.
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(Testimony of George Selby.)

Q. How many days a week did you work?

A. Five days was the normal work week.

Q. Did you have any weeks where your work

week consisted of more than five days?

A. There were times when we worked on Satur-

day mornings, which was overtime.

Q. I see. Did you on or before October 28, 1948,

purchase what we designate as a panel raiser head

from the Woodworkers Tool Works?

Mr. Callaway: Just a moment. I object to that

as leading and suggestive.

The Court: Read the question.

(The question was read.)

The Court: Overruled.

Q. (By Mr. Olson) : Answer the question.

A. We did get—we did buy a panel raiser head

from the firm in Chicago that you describe. [15]

Q. Was it delivered to you from the firm in Chi-

cago, the Woodworkers Tool Works?

A. Yes, sir.

Q. Do you know what date it was delivered to

you?

A. It Vv^as delivered to us on the 25th of October,

in 1948.

Q. Do you have any record of how it was de-

livered to you? That is, was it by train, automobile,

personal messenger?

A. It was delivered by air express.

Q. Direct from the Woodworkers Tool Works to

you? A. Yes, sir.
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(Testimony of George Selby.)

The Court: Could you give us the date?
The Witness: Yes.

Mr. Olson : Yes. October 23, 1948.

The Witness : No. October 25th.

Mr. Olson: 25th. Excuse me.

Q. (By Mr. Olson) : Did you give us the time
that it was delivered to you 'F A. No sir.

Q. Did you see the panel raiser head when it

was delivered or the container, or if it was in a con-
tainer, the container in which it was deposited when
it was delivered? A. No, sir.

Q. Who ordered this panel head? [16]
A. Mr. Walker, our plant superintendent.

Q. Do you know, to your own personal knowl-
edge, what v/as done with the panel raiser head
when it was delivered to you by the Woodworkers
Tool Works ? That question can be answered yes or
no. A. No, sir.

Q. When you have machine tools delivered to

you, where are they usually placed, in whose custody
are they usually given?

A. Any equipment of that kind that would be
delivered to us would be sent imemdiately to the
tool crib.

Q. Do you know who is in charge of the tool

crib?

A. A man by the name of Chirby was in charge
at that time.

Q. Is he in charge at the present time?
A. Yes, he is.
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(Testimony of George Selby.)

Q. Do you employ Mr. Chirby?

A. No, sir.

Q. Who does?

A. Our landlord, General Panel Corporation.

Q. Do you have an arrangement with the Gen-

eral Panel Corporation whereby you use Mr. Chir-

by's tool shed and his services?

A. Our lease with General Panel requires that

they have complete supervision of all machines.

And Mr. Chirby [17]

Q. That you use?

A. Yes, sir; whether they are our machines or

their machines.

Q. Do you know, of your own personal knowl-

edge, what Mr. Chirby 's job is with General Panel?

A. He is in charge of maintaining, servicing and

installing all their equipment.

Q. Does he install all of your equipment?

A. Yes, sir.

Q. Does anybody else install equipment for you?

A. Only under his direction.

Q. Are you aware of the fact that there was an

accident occurred on or near your plant on October

28, 1948?

A. Are you referring to the accident in which

Mr. Byrne was hurt?

Q. Yes. Are you aware it happened?

A. I was aware of it a few minutes after it

happened, yes, sir.

Q. How were you apprised of the fact an acci-

dent had occurred?
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(Testimony of George Selby.)

A. I don't recall who told me, but someone told

me orally he had been hurt.

Q. Upon your being told that Mr. Byrne had
been hurt, what did you do? Did you go to the
scene of the accident ?

A. I did, about 30 minutes later. The first thing
we [18] did was see to it that he got to a doctor
immediately.

Q. Did you see to it?

A. I ordered—I instructed my brother to see to
it, and he took care of it.

Q. Who is your brother? What is his name?
A. His name is James Selby.

Q. What is his job, if any, in your company?
A. He is the manager of the company.

Q. To your knowledge did your brother James
Selby take Mr. Byrne to a doctor immediately?
A. I don't know that he took him. He was

taken to a doctor.

Q. Do you know who took him ?

A. No, sir.

Q. Did you ever see the panel raiser head after
the accident ? A. Yes.

Q. Where did you see it?

A. I instructed Mr. Walker to bring it to me
immediately.

Q. Who is Mr. Walker?
A. Our plant superintendent.

Q. Is he working with you now?
A. No, sir.
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(Testimony of George Selby.)

Q. Did Mr. Walker bring it to you immediately ?

A. Yes. [19]

Q. Did be bring it to you in one piece?

A. There were two pieces.

Q. What, if anything, did you do with the part

after it was brought to you?

A. I put it in our safe.

Q. Personally? A. Yes, sir.

Q. Both pieces? A. Both pieces.

Q. How long did it remain in your safe?

A. Probably for several months. I don't recall

for sure.

Q. When was it first taken out of your safe, if

at all?

A. It was taken out at the request of a gentle-

man who represented the insurance company that

carried the liability insurance for the tool company

in Chicago, from whom we purchased the head.

Q. Did you give them the head ?

A. Yes, sir.

Q. How long did they keep it, to your knowl-

ed^e ? A. As I remember, about a week.

Q. It was then returned to you?

A. Yes.

Q. What did you do with it?

A. I put it back in the safe where I kept it be-

fore. [20]

Q. Were two pieces returned to you?

A. Yes, sir.

Q. Was it ever let out of your safe after that?
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(Testimony of George Selby.)

A. Yes, sir.

Q. Explain the circumstances of that happening.
A. It was given to you when you asked for it.

That was the only other time.

Q. Have you seen it since ? A. Yes sir.

Q. When? A. I saw it yesterday.

Q. But that is the first time you have seen it

since the time you first gave it to me some months
ago? A. Yes, sir.

Q. Let me ask you this, Mr. Selby: Do I under-
stand your testimony to be that from the time im-
mediately after the accident or soon thereafter the
part was' brought to you directly ? A. Yes, sir.

Q. And that you placed it in a safe ?

A. Yes.

Q. And that nobody else has seen or had posses-
sion of that part with the exception of one agent of
an insurance company you mentioned and myself,
to your knowledge? A. That is correct. [21]

Q. You testified you saw the part after the acci-
dent? A. Yes, sir.

Q- You examined it? A. Yes sir.

Q. Do you know, to your personal knowledge,
what wood Mr Byrne was working with at the time
of the accident? A. Yes sir.

Q. How do you happen to know that?
A. We only use one type of wood in our manu-

facturing.

Q. What were you manufacturing at that time ?

A. We only used one type of wood in our manu-
facturing.



86 Woodworkers Tool Works, etc.

(Testimony of George Selby.)

Q. What were you manufacturing at that time ?

A. Doors and windows.

Q. Do you know what Mr. Byrne was working

on at the time of the accident?

A. Yes, sir, he was raising panels for the manu-

facture of doors.

Q. Can you describe to the jury and the court

as simply as possible what you mean by raising

panels ?

A. Well, the term '^raising" means to bevel the

edges on a panel of wood that goes into the door.

It is beveled on all four sides.

Q. I don't recall whether you answered this

question before or not : What kind of wood was Mr.

Byrne working on at the time of the accident? [22]

A. White pine.

Q. Is that wood soft or hard?

A. It is very soft.

Q. What was to be its purpose?

A. I don't understand the question.

Q. It was being made into a door, did I under-

stand you to say?

A. It was being made into a panel to put into

a door.

Q. Do you have a sample of that exact wood

that was being used by Mr. Byrne at the time of

the accident? A. Yes.

Q. How do you happen to have it?

A. We have a lot of samples.

Q. I am trying to establish how you know that
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the sample you have is of the same lot as the wood,
exact wood Mr. Byrne was using at the time of the
accident ?

A. That particular lot of panels that we were
rmming was for a carved door we sold in the east.

They were of a particular style, and that is the only
one we sold.

Q. You had some left over?

A. We always make an overrun of from 5 to 12
per cent. We still have all the overrun we had at
that time.

Q. You know definitely, of your own personal
knowledge, you have a piece of that wood, and that
that is the wood from the same exact lot Mr. Byrne
was working on at the time of the [23] accident in
1948? A. Yes, sir.

Q. I will ask you, Mr. Selby, if this is the type
of wood and the shape of wood Mr. Byrne was
working on at the time of the accident ?

A. It is.

Q. And it is soft pine? A. Yes, sir.

Q. So that the jury may imderstand, will you
describe what Mr. Byrne was doing—is this the
finished piece of wood (indicating) ? A. Yes.

Q. In other words, Mr. Byrne was doing to wood
w^hat this has had done to it?

A. That is right.

Q. Will you describe what that is to the jury?
A. This is one of four panels, two long ones
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and two shorter ones; be about half the length of

this that go into the door.

The outer portion is called the stiles and the top

and bottom are called the rails. These are the panels

that go into a raised panel door. The reason we

call it raised is the edges have been beveled on all

four sides.

Q. What bevels them?

A. The panel raiser head. [24]

Q. Could you explain as simply as possible how^

that is done 1 In other words, is it beveled on both

sides ?

A. Yes, sir. It is beveled on both sides. That is

the reason we bought the head. Without the head

we would have to bevel just one side at a time.

With the head, with the panel raiser head that

broke—it was made in two pieces or two sections,

and it would bevel both sides at the same time and

cut our labor costs in two.

Q. If I don't interpret you correctly, you tell

me. As I understand it, this piece of wood, lumber,

is placed on a table and run through the cutter

and the cutter cuts this, and this at the same time

(indicating) ?

A. Both sides at the same time.

Q. Could you tell us what cut that is, what size

cut? Would you consider that a large or small cut?

A. That is a question I wouldn't

Q. You are not qualified?

A. It is just an ordinary cut.
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Q. Did you ever pay for the panel raiser head
in question here ?

A. I don't think so. I am sure we didn't.

Mr. Olson: I would like at this time to offer

this piece of wood in evidence.

The Court : It may be received.

Mr. Olson: I would like the jury to look at
it. [25]

The Court: The jury can examine it when you
are through with the witness. They can look at it

from where it is.

The Clerk
: Plaintiff's Exhibit 1 in evidence.

(The article referred to was marked Plain-
tiff's Exhibit 1, and was received in evidence.)

Q. (By Mr. Olson) : Where was this wood pur-
chased, Mr. Selby?

A. I don't know; w^e bought wood from a good
many different firms.

Q. You are unable to tell at this time exactly
where this particular piece of wood was purchased ?

A. Even then I couldn't have told.

Q. I see. A. I don't know.
Mr. Olson: Your Honor, I have a few more

questions to ask this witness but I didn't know we
would move this quickly. Br. Byrne is getting
something for me. Mr. Callaway will stipulate I can
take Mr. Selby back on direct, after he is through
with cross-examination.

The Court : All right.
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Cross-Examination

By Mr. Callaway

:

Q. Mr. Selby, do you know Mr. Townsend who

sits here in the court room (indicating) 1

A. Yes, sir. [26]

Q. He is with the Woodworkers Supply Com-

any of Los Angeles, is that not true ?

A. Yes, sir.

Q. He is the man from whom you purchased the

raiser head in question?

Mr. Olson: I object to that question as being

immaterial. It has nothing to do with the case.

The Court: It is preliminary to something, I

don't know what.

You may answer.

The Witness: We didn't purchase it from any

man. We purchased it

Q. (By Mr. Callaway): You called him and

gave the order for it, didn't you?

A. I didn't myself, no, sir.

Q. Who in your organization actually placed the

order ?

A. I imagine my brother placed the order. We
file purchase orders for everything we buy.

Q. Do you have that purchase order?

A. No, sir.

Q. Is it available to you?

A. It would be in our records, yes, sir.

Q. Would you have an opportunity to get it

over the noon hour?
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Mr. Olson: I object to these questions on the
ground [27] they are all immaterial.

The Court: I do not see the materiality of the
purchase order at the present time.

Mr. Callaway: I will proceed to develop it.

Q. (By Mr. Callaway) : You got a bill from
:the Woodworkers Supply Company of Los Angeles
for this raiser head, did you not ?

Mr. Olson: Same objection.

The Court: Overruled. Go ahead.

The Witness: Yes, sir.

Q. (By Mr. Callaway:) And you didn't get
any bill from the Woodworkers Tool Works of
Chicago ?

Mr. Olson: Same objection.

The Court : I will allow that.

Mr. Olson: Your Honor, may I point out that
this is nothing but an attempt to bring up an issue
that has already been settled by this court, bring-
ing up a jurisdictional question.

The Court: That is all right. The relationship

between the parties may be shown. The legal effect

will be determined by the court.

Mr. Callaway: Certainly.

Mr. Olson: The legal effect has already been
determined by the court and a record made.
The Court: There is no harm in showing the

purchase was [28] not direct from the defendant.
I will instruct the jury as to the theory of liability.

Mr. Olson: I don't want to maintain this argu-



92 Woodworkers Tool Works, etc.

(Testimony of George Selby.)

ment, your Honor, but the purpose of this is not

for the purpose of defending this suit. The pur-

pose is for reopening the question of jurisdiction,

for the purpose of an appeal if necessary. I say

the record has been made.

The Court: I can guess objects as fast as you

can.

Mr. Olson: Yes, your Honor.

The Court: If I discern any attempt to becloud

the issue, I will stop counsel before you even ob-

ject.

Mr. Olson: I understand that. I don't want any

question of jurisdiction in this trial. The record

has been made.

The Court : There is no question of jurisdiction

being raised at the present time. The mere fact

that other parties are not before the court does not

change the jurisdiction of this court.

Mr. Callaway: I understand that.

The Court : No demand has been made that any-

body be joined, which would destroy jurisdiction.

If demand were made under the Code, if the bring-

ing in of a new party would affect the court's juris-

diction, I have a right to deny it. Let us go on.

Mr. Callaway: May the question be head?

(The question was read.) [29]

The Witness: We got a manifest from the tool

company in Chicago.

Q. (By Mr. Callaway) : I didn't ask you that.

I asked if you got a bill.
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A. What do you mean by "hill,'' sir?

Q. A bill billing you for this particular raiser
head. A. We did not.

Q. By manifest do you mean a shipping docu-
ment? A. Yes, sir.

Q. Now, what is the difference between a shaper
and a joiner? A. I don't know, sir.

Q. Well, is there any?

A. I don't know that there is.

Q. All right. Was this the only raiser head that
you had in your plant of this type, where it could
cut both edges at the same time ? A. Yes, sir.

Q. Do you know who installed it, of your own
personal knowledge? A. I didn't hear that.

Q. Do you know who installed this particular
raiser head, of your own personal knowledge ?

A. I know who I was told installed it. I didn't

see them. [30]

Q. If you don't know, all right. Did you ever
see it in operation before Mr. Byrne's accident?

A. No, sir.

The Court: Was your answer that you did not
see it installed?

The Witness: No, sir, I did not.

The Court : Who installed it ?

The Witness: Mr. Chirby, the gentleman who
was in charge of servicing all the equipment for our
landlord. He installed it.

The Court : For your landlord ?

The Witness: Yes, sir.
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The Court: It was no one connected with the

defedant, the Woodworkers Tool Works?

The Witness: No, sir.

Mr. Callaway : I think that is all.

Direct Examination

(Continued)

By Mr. Olson:

Q. Mr. Selby, you testified that you saw the part

immediately after the accident, is that ocrrect?

A. Yes, sir.

Q. You did not see this part before it broke, is

that correct (indicating) ? A. No, sir.

Q. You said the part was in two parts when you

saw it? [31] A. Yes.

Q. Am I correct, then, Mr. Selby, that you did

not see this part

A. When I said two parts, I meant that I saw

this part and the part that had broken off.

Q. Had this part broken off, too ?

A. I can tell.

Q. It is broken off here (indicating).

A. Yes. These are the parts.

Q. There are two parts and the main head, is

that correct? That is, when you saw it?

A. There are two sections, yes.

Q. In other words, let me put it this way: When

the part was brought to you immediately after the

accident, is that substantially what it looked like?

A. Yes, sir.
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Q. That is what you put into your safe?
A. That is correct.

Mr. Olson: I want to ofeer this as Plaintiff's
next in order. However, I do that with an explana-
tion. There are two detachable parts from this
main head, both of which the plaintiff will prove
were broken off when the part disintegrated. How-
ever, we must explain these two parts which, if you
are mechanical enough, you can put together and
they will fit on to the actual breaking off of the
safety and from which [32] cuts were made by
experts who tested this metal. These two smaller
parts were still somewhere, which the expert will
testify to. He had to cut these two to make the
analysis.

I will offer the four parts and the panel raiser
head in evidence as Plaintiff's next in order.

The Court: They may be received.

The Clerk: Plaintiff's Exhibit 2 in evidence.

(The articles referred to were marked Plain-
tiff's Exhibit 2, and were recieved in evidence.)

Q. (By Mr. Olson) : While you are on the stand
and so the jury may have a clear conception of this,

is it my understanding—of course, this part is

broken and we can't make an exact demonstration—
but generally speaking, these are the cutters and
the wood goes in between the cutters and makes
those grooves you testified to, is that correct (indi-
cating) ?
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A. It makes a beveled edge.

Q. It is placed upon your—what is the name of

that panel A. Joiner.

Mr. Byrne : Joiner.

Mr. Olson: What is the spindle on?

Mr. Byrne: A machine.

The Court : What is the name of the machine ?

Mr. Bryne: Oliver joiner. [33]

Mr. Olson: Shaper, I understand. It is the

same thing. This is put on the shaper and it rotates,

and the wood is put in between it to bevel the sides.

Q. (By Mr. Olson) : I might ask you this :
Was

this tag on that part when it was brought to you,

to your knowledge (indicating) ?

A. I don't remember.

Mr. Olson: So that the jury won't be confused,

Mr. Callaway, can we agree a shaper and a joiner

are the same thing ?

Mr. Callaway: I don't know. That is what I am

trying to find out.

Mr. Olson : I will have to find out.

Q. (By Mr. Olson: Do I understand you now

that when the part was brought to you this was off

(indicating)? These two pieces, we understand,

they were still there (indicating). This was off, is

that correct (indicating) ? A. Yes, sir.

Q. Now, I ask you if this then was substantially

the shape you found it in when it was first delivered

to you? I think your attention should be called to

this fact: Were these drill holes in it (indicating) ?
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A. No, sir.

Q. In other words, your testimony now is that
is in substantially the same form, but these two
holes on the lower [34] arm and the three holes on
the upper arm were not there ?

A. They were not.

Q. Was this hole in there (indicating) ?

A. I don't remember.

Q. You don't remember? A. No, sir.

Mr. Olson: I offer these as Plaintiff's Exhibits
2, 2-A, -B and -C, and -D.

The Court
: They may be received.

The Clerk: Plaintiff's Exhibits 2, 2-A, 2-B, 2-C
and 2-D in evidence.

(The articles referred to were marked Plain-
tiff's Exhibits 2, 2-A, 2-B, 2-C and 2-D, and
were received in evidence.)

Q. (By Mr. Olson) : Did Mr. Byrne continue
to work for you after the accident?

A. No, sir.

Q. How long was he away from your plant?
A. After the accident?

Q. Yes.

A. He never came back to work for us.

Q. Didn't he come back at one time for a short
period of time ?

A. I don't recall, if he did. He may have.
Mr. Olson: I think that is all. [35]
Mr. Callaway

: I have no questions.
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The Court : All right. Step down.

(Witness excused.)

Mr. Olson : Again, I am in trouble, your Honor.

I didn't know we would move this fast with the

The Court : You should learn that.

Mr. Olson; I haven't been before your Honor

before in this kind of cases. My next in proof is

not here. What time would you convene after the

lunch hour ?

The Court: 1:30.

Mr. Olson: He will be here at 1:30, but he is

not here now.

The Court: All right. Ladies and gentlemen of

the jury, we are about to take an adjournment to

1:30.

The court admonishes you not to converse among

yourselves or with anyone else on any subject con-

nected with the trial, or form or express an opinion

thereon until the cause is finally submitted to you.

When you return, go to the jury room, and you

will be called. I do not want you to stand in the

hallways. There may be people connected with the

case in the hallways talking, and you are not sup-

posed to overhear any of the conversations about

the case.

(Thereupon, at 12:10 o'clock p.m. a recess

was taken until 1:30 o'clock p.m. of the same

day.) [36]
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Los Angeles, California, Thursday, February
16, 1950, 1:40 P.M.

The Court: Let the record show the jury is in
the box.

Mr. Olson: I ask leave to recall Mr. George
Selby to the stand for two more questions if that
is all right.

The Court: All right.

GEORGE SELBY
recalled as a witness on behalf of the plaintiff, hav-
ing been previously sworn, was examined and tes-

tified further as follows

:

Direct Examination
By Mr. Olson:

Q. Mr. Selby, since you were on the stand this

morning, have you had occasion to check the records
of your office regarding Mr. Byrne's employment?

A. I called my office and had them read the in-

formation on the employment record.

Q. Who read it?

A. The girl by the name of Mary Bailey, who
is in charge of our employment files.

Q. Did you talk to anyone else besides Miss
Bailey? A. No, sir.

Q. You didn't talk to your brother?

A. Not about the files.

Q. Did you make notes from what information
was given [37] you by Miss Bailey?

A. Yes, sir.
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Q. That information was read to you over the

phone by Miss Bailey, from your office records?

A. That is correct.

Q. Does your information, after you have made

this investigation, show that Mr. Byrne was re-

employed by your company after the accident?

A. Yes, sir.

Q. Your records show when he was reemployed?

A. Yes, sir. On the 10th of January, 1949.

Q. Do they show how long he worked after the

10th of January, 1949?

A. Yes, sir. Until the 1st of February, 1949.

Q. Do they show then that he no longer worked

for you ? A. That is correct.

Q. Does your record show whether he quit or

was discharged or laid off, or what happened?

A. The record shows his employment was ter-

minated because of unsatisfactory service.

Q. What do you mean by ''unsatisfactory serv-

ice" on those records?

Mr. Callaway: The record will speak for itself,

if the court please.

The Court: Overruled. Go ahead. [38]

Q. (By Mr. Olson) : Answer the question.

A. The term ''unsatisfactory service" in this

case means that he was not able to perform his work

satsisfactorily, in compliance with our standards.

Q. Do your records have any indication, or do

you know, of your own personal knowledge, whe-

ther Mr. Byrne ^s work was satisfactory before the

accident? A. It was satisfactory, yes, sir.



vs. William J. Byrne 101

(Testimony of George Selby.)

Q. One more question or two. I neglected to ask
you, Mr. Selby, when I showed you Plaintiff's Ex-
hibit 2, being the panel raiser head, whether at the
time you saw that raiser head after the accident
you observed the hole in the upper cut or the one
that broke. A. I did observe it, yes, sir.

Q. Was that hole or blow-hole or void which
you see here (indicating) exactly the same hole or
void or blow-hole you saw immediately after the

accident in this device ? A. Yes, sir.

Q. Same size, shape and depth? A. Yes.

Q. To the best of your knowledge ?

A. Yes.

Q. Then again the only difference in this panel
raiser head, as you see it now, as distinguished from
when you saw it immediately after the accident, is

the holes drilled in the [39] upper and the lower
arms for analysis?

A. The only hole I saw is the bubble in there

now.

Cross-Examination

By Mr. Callaway:

Q. Mr. Selby, on Mr. Byrne's return to work
for you in January, he returned to work as a

helper, did he not?

A. His rate was the same, and I imagine that

his classification was the same as it had been before.

Q. Well, he returned to work there as a helper ?

A. Well, all I can tell you, sir, is that the rate

was the same.
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Q. You don't know whether his work was satis«

factory or unsatisfactory, of your own personal

knowledge, do you?

A. No, sir. I only stated what was shown on our

employment records.

Mr. Callaway: Well, I move to strike out the

witness' testimony as being hearsay on the subject

of whether or not the plaintiff's work, when he re-

turned in January of 1949, was satisfactory or un-

satisfactory.

The Court: You are not called upon to express

any judgment yourself; you are merely going by

what your employment cards would show?

The Witness: By what the records show, that

is correct.

The Court : You did not make the notation, did

you? [40]

The Witness: No, sir.

The Court: The motion will be granted. The

jury is instructed to disregard the statement that

the plaintiff's work was unsatisfactory.

Q. (By Mr. Callaway) : During the period of,

I believe, one month, when Mr. Byrne had worked

there before he had his accident, he was employed

as a joiner? A. Yes, sir.

Mr. Callaway: That is all.

Mr. Olson: That is all.

The Court: All right. Step down.

(Witness excused.)
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The Court: Call your next witness.

Mr. Olson: May this witness be excused, Mr.
Callaway ?

Mr. Callaway: So far as I am concerned.
Mr. Olson: I will call Mr. Chirby to the stand.

MICHAEL L. CHIRBY,

called as a witness by and on behalf of the plain-
tiff, having been first duly sworn, was examined
and testified as follows

:

The Clerk: What is your name, please?
The Witness: Michael L. Chirby.

Direct-Examination

By Mr. Olson:

Q. Mr. Chirby, will you keep your voice up? It
is hard [41] to hear in here and we want the jury
and the court and eveyrone to hear you.

A. Yes, sir.

Q. Please keep that in mind.

A. Yes, sir.

Q. Mr. Chirby, what is your occupation?
A. My occupation there at this time is knife

grinder and saw filer at General Panel Corporation.

Q. Were you employed by General Panel Cor-
poration in October of 1948? A. Yes, sir.

Q. In what capacity. A. Same capacity.

Q. Among your duties, was it your duty to in-

stall cutting devices upon machines?

A. Yes, sir.
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Q. Did you install cutting devices for the Selby

Company as well as for the company for which you

were working? A. Yes, sir.

Q. To your knowledge did anyone in October

of 1948 install cutting devices for Selby Company,

other than yourself?

A. No, sir, not to my knowledge.

Q. In other words, I understand your testimony

to be that it was your exclusive duty to install any

cutters for the Selby Company that might be pur-

chased or used? [42] A. That was my job.

Q. What experience have you had in installing

cutters upon machines, wood-cutting machines ?

A. Well, I have had

Mr. Callaway: Just a moment. I object to that

as being immaterial, unless it is confined to this par-

ticular type.

Mr. Olson: All right. Strike that.

Q. (By Mr. Olson) : Have you had occasion to

install cutter heads on shapers before October of

1948? A. Yes.

Mr. Callaway: I object to that, unless it is con-

fined to this particular type.

The Court: This is merely a general examina-

tion, to show familiarity. Overruled.

The Witness : Yes.

Q. (By Mr. Olson): Yes, you have?

A. Yes.

Q. What experience have you had in installing

cutting devices upon instruments used to turn them ?
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A. Well, I grind knives, I install them, set-up
man since 1929, off and on, when I could get that
kind of work.

Q. Did you have occasion to install a device re-

ferred to or known as a panel raiser head for the
Selby Company on or about October 25th or 26th,
1948? A. I remember that head, yes. [43]

Q. Did you install it? A. Yes, I did.

Q. When were you first given possession of that
head?

A. Well, immediately after it come from Chi-
cago.

Q. Did it come in a container ? A. Yes.

Q. What kind of a container?

A. Cardboard box.

Q. Was it sealed? A. Yes.

Q. It was handed to you by whom, do you re-

member? A. I do. I do remember.

Q. Who was it?

A. It was the superintendent at Selby 's at the

time.

Q. Do you know his name ?

A. Well, his name is Cornelius Leewenkamp.
Q. He gave you the sealed container and handed

it to you, is that correct? A. That is right.

Q. What did you do with it?

A. I broke the seal, opened the box.

Q. Did you take it anywhere? Where did you
break the seal?

A. In TRY shop, in my workshop there.
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Q. You broke the seal and took it out of the box ?

A. That is right.

Q. Did you then take it over to install it?

A. Not immediately, no.

Q. What did you do?

A. Well, I set it there on the bench and I called

over two or three men to look at the head, what

it looked like, and so on.

Q. Speaking of looking at the head, when you

saw this head, that is, when you took it from the

box, I will ask you if the blades of the head were

in the same position they are now. I mean the arms

and the blades. A. No, sir.

Q. Where were they?

A. They was—one was here, the bottom head

was setting just like it is (indicating). This was

around here, and one was here and other blade was

over in here, and one here (indicating). It was so

that they would cut alternately.

Q. If I understand you correctly, and so the

jury can perhaps have a clearer conception, is it

your testimony that this upper cutter was placed,

was in such a position that the lower—a lower was

here and an upper here and a lower here, they

alternated? A. That is correct.

Q. In other words, they were not parallel? [45]

A. That is correct.

Q. If you look down upon it, then, it would look

like it had six blades, instead of three, like it looks

now? A. That is right.
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Q. Do I understand that is what you say?
A. Yes.

Q. When you took that raiser head from the
container—for the purpose of clarity shall we de-

signate the lower three cutters as part 1 and the up-
per cutters, one of which is broken off, but which
was three cutters, as part 2?

My question, Mr. Chirby, is when that was taken
from the box by you was cutter No. 1 and cutter
No. 2 in a fixed position, and it was one unit?
A. That is correct.

Q. You didn't put cutter No. 2 on this spindle?
A. No, sir.

Q. It was already placed there?

A. It was intact.

Q. In the position in which you have described ?

A. Yes.

Q. In alternate positions? A. Yes.

Q. What do you call this (indicating) ?

A. That would be the shaft.

Q. The upper cutter then [46]

A. Of the lower part.

Q. The upper cutter was fixed to the shaft?

A. Yes.

Q. You didn't put it on? A. No, sir.

Q. Now, did you observe, when you looked at

this cutter, where the pins on the two arms and
Avhere this pin was, in relation to the shaft? That
can be answered yes or no. Did you ? A. Yes.
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Q. Were they in the position at that time as

they are now? A. No, sir.

Q. Where were they?

A. This Allen screw here (indicating).

Q. Pointing to the screw in the arm of the up-

per cutter?

A. It is an Allen screw. It fits over here on a

flat spot—flat filed, rubbed-off spot.

Q. On the shaft?

A. Yes, right there (indicating). There is sup-

posed to be a pin in here, which fits in this keyway

(indicating).

Q. Did you observe whether that pin was there?

A. Well, at the time you cannot notice. It is

flush.

Q. Was there a hole there as there appears now

(indicating)? [47] A. No.

Q. There was something in there?

A. There was.

Q. You wouldn't observe it was flush with the

screw? A. That is right.

Q. What do you call those?

A. Allen screw.

Q. You did observe this Allen screw and this

Allen screw (indicating) ? A. Yes.

Q. Instead of being in their present position

they were over where they would be parallel with

the flat open shaft? A. That is right.

Mr. Olson : The jury cannot see that part. This

is the groove (indicating) where Mr. Chirby has
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testified a pin was, which you can't see because it

was flush, it was here in this groove (indicating).

These here and here (indicating) were in such a
position that you will notice—you will have an op-
portunity to observe these. There are flats on the
shaft. It is his testimony that those pins were over
here, where this one would be against this flat, and
this one would be against this flat (indicating), the
flat on the shaft.

Q. (By Mr. Olson) : Then you went over and
installed that [48] panel raiser head, is that correct?

A. Correct.

Q. What did you install it upon?
A. On the double spindle shaper, a Porter

shaper.

Q. Porter double spindle shaper ? A. Yes.

Q. Will you explain to the jury, Mr. Chirby,

what a spindle is?

A. A spindle is a shaft running vertically up
and down.

Q. I have here a pamphlet put out by the Porter
Company. I understand this was a Porter shaper
you installed, this part? A. That is correct.

Q. I call your attention to the photograph con-

tained on the front page of that pamphlet, and ask

you if that is a picture of the shaper on which you
installed this panel raiser head ?

A. It is the same fixture.

Q. That is the same shaper?

A. It looks the same.
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Q. Calling your attention to page 3 of the same

pamphlet, is that another picture from another

angle? A. That is from the front side.

Q. Will you point out to me, so I, in turn, may

point out to the jury, from this picture on page 3

what you mean [49] when you say ''spindle'"?

A. This part right here (indicating). It runs

all the way down to the bottom here (indicating).

Q. Do I understand you to mean the spindle is

what any cutter is installed upon?

A. That is correct.

Mr. Olson: I call your attention, ladies and

gentlemen, to this. This is the flat table. The wood

is held on this table. He pointed to the device that

strikes out. The mechanism fits over it. That is

what it is connected to.

I will offer this in evidence as Plaintiff's next in

order.

The Court: All right.

Mr. Olson: I particularly referred in the testi-

mony to the front page and page 3.

The Clerk : Is this admitted. Your Honor ?

The Court: Yes.

The Clerk: Plaintiff's Exhibit 3 in evidence.

(The document referred to was marked

Plaintiff's Exhibit 3, and was received in evi-

dence.)

A Juror: I would like to take a look at it.

Mr. Olson: I will call to the attention—the box

is pretty big
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L^ The Court: Just give it to the juror. Do not
make any comment. [50]

Mr. Olson: Page 1 and page 3.

Q. (By Mr. Olson) : You then, as I understand
it, took that particular panel raiser head over to the
Porter shaper, as you identified it in Plaintiff's Ex-
hibit 3, and installed it % A. That is correct.

Q. Will you explain to the jury in as much detail

as you can exactly what you did and how your per-

formed this installation ?

A. Well, first, if there is a pair of knives in the

—on the spindle between collars that has slots, I
take that

Mr. Callaway: Just a moment, your Honor. I
think the witness ought to be instructed the ques-

tion was did he on this particular one.

The Court
: Do not say what you would do. Just

what you did on this one.

The Witness
: I taken this head to the shaper and

slipped it down on the shaft and put a three-quar-

ter-inch collar on top of that and put the nut on and
took the wrench and tightened it down.

Q. (By Mr. Olson) : Is there any device on
that panel raiser head which would—does it have,

that panel raiser head, any bore or screws in the

inside of the shaft ?

A. No, there isn't anything in there. It is

smooth inside. [51]

Q. What then on that panel raiser head is the

security for that raiser head on the spindle ?
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A. Well, the security of it is by tightening the

nut down securely enough to hold it.

Q. Is that the way all raiser heads are held ?

A. That is correct.

Q. Did you bring with you the nut that you used

on the tightening of this particular raiser head ?

A. I did.

Q. You know it is the same nut that was used on

this panel head when it broke ? A. Yes, sir.

Q. How do you know that?

A. Well, it is a right-hand thread and it is on a

right-hand spindle.

Q. Is it the only one you have on that machine?

A. On the machine, yes.

Q. It was the same one that was used at the

time Mr. Byrne was injured?

A. That is correct.

Q. Did you bring with you the device you used to

tighten that nut? A. Yes, sir.

Q. Is it the same device you used to tighten the

nut on this particular panel head ? [52]

A. That is correct.

Q. This is the device you used to tighten, that

you used on this particular panel raiser head when

it was placed upon the Oliver shaper ?

A. That is correct.

Q. You tightened it with this wrench (indicat-

ing) ? A. That is correct.

Q. Will you explain to the jury how that is

done?



vs, William J. Byrne 113

(Testimony of Michael L. Chirby.)

A. Well, this is the right-hand thread and
washer fits on there and turns on (indicating), and
then you take this wrench and tighten it up with all

the strength you have, and then give it another turn
if you can.

Q. Now, the spindle on the shaper, when this is

placed upon it, sticks out in the air considerably?

A. Yes, it does. It has about four inches of

thread on it.

Q. What do you use to make up for that dis-

tance ? A. Collars.

Q. In other words, as I understand it, to get a
rough idea, this is placed on a spindle and the

spindle is what sticks up to about here (indicating) ^.

A. That is correct.

Q. The screw stays here, but when you have that

distance you would put collars on that, so that when
this is affixed it is down on collars which, in turn,

are on top of that? [53]

A. That is right, with the exception of I must
have a full nut of thread so it will be secure and
safe.

Q. In other words, you adjust the collars to the

point where you have a full nut of thread ?

A. That is right.

Mr. Olson: I will offer these in evidence as

Plaintiff's next in order.

The Court : They may be received.

The Clerk: Plaintiff's Exhibits 4 and 5 in evi-
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dence. Plaintiff's Exhibit 4 being the wrench and

Plaintiff's Exhibit 5 being the nut.

(The articles referred to were marked Plain-

tiff's Exhibits 4 and 5, respectively, and were

received in evidence.)

Q. (By Mr. Olson) : What is the circumference

of the spindle on this particular shaper %

A. An inch and a quarter.

Q. What is the bore of this particular raiser

head? A. Inch and a quarter.

Q. In other words ,when that particular raiser

head is placed upon the spindle it is a tight fit %

A. It is snug, yes.

Q. You say you placed that raiser head on the

shaper and you used the wrench now in evidence,

which you have identified, and you tightened it as

much as it will go ? [54] A. Yes sir.

Q. Did you tighten any of the screws on the

raiser head itself ? A. Yes, sir.

Q. What did you use to tighten those ?

A. Used an Allen wrench and also socket

wrenches.

Q. After you had installed this raiser head on

the shaper, what else did you do, if anything?

A. I started the machine up and put a board

through, to see how the reaction was, whether there

was any vibration or anything at all.

Q. Did you find any vibration ?

A. No, I did not.

Q. Did you find that there was any indication
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that anything of any nature was wrong with this

raiser head or wrong with your installation of it ?

A. No, sir.

Q. Who was present when you put this on and
ran that board through it and tightened all these

screws ? A. Bill

Q. Mr. Byrne?

A. Mr. Byrne. Glen Gatewood and myself

—

and who else'? Someone else was there. I don't

know who it was. There was four of us there.

Q. Did anybody else, to your knowledge, test

that raiser [55] head's installation after you were

there ?

A. Yes sir. There was Glen Gatewood who
tested it.

Q. Were you there ? A. Yes.

Q. What did he do? A. I was there.

Q. What did he do?

A. He run another board through it, the same as

I did.

Q. Were any other tightening processes made
after it had been run a while ?

A. After it had run a little while I tried it again

for tightness, and it was tight.

Q. Did anybody else test it, to your knowledge,

besides you and Mr. Gatewood ? A. No.

Q. Do you know, to your personal knowledge,

how many revolutions per minute that particular

Oliver shaper will make ?

A. That machine turns over 7200 revolutions per

minute..
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Q. Is that the maximum ?

A. That is the maximum.

Q. Did you test it?

A. Yes, sir, I had an indicator on it.

Q. Did you know that that raiser head had

broken on October 28, 1948?

A. Repeat the question, please. [56]

Q. Did you know that that raiser head had

broken when the plaintiff, Mr. Byrne, was using it

on October 28, 1948?

A. Yes, I know it w^as broken.

Q. How did you first become aware there had

been an accident?

A. One of the boys came and told me.

Q. What did you do when you heard about it ?

A. I went up there about two hours later.

Q. You didn't go immediately after the accident?

A. No.

Q. When did you first see that panel raiser head

after the accident?

A. Well, it was still on the machine about two

hours after the accident.

Q. You saw it then? A. I did.

Q. Did you examine it? A. Yes sir, I did.

Q. Aside from the holes here and these holes

here, which were made for chemical analysis, et

cetera (indicating), is that shaper as it now sits

there, that raiser head as it now sits there, in sub-

stantially the same condition as it was when you

observed it after the accident?
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A. Counsellor, I don't understand the question.

Q. Well, I will put it this way: Is that raiser

head, [57] or does that raiser head look to you now,
with the exception of these holes that have been
drilled in it, obviously, as it did when you saw it

after the accident on the machine ?

A. That is right.

Q. Are the cutters in the same approximate posi-

tion as they were when you saw it on the machine ?

A. Yes, sir.

Q. It is your testimony they weren't in that posi-

tion when you installed it ? A. No, sir.

Q. Did you see this hole in the broken-off arm
when you saw it, when it was on the machine ?

A. Yes, sir.

Q. Is it substantially the same shape and form
and depth as it was when you observed it ?

A. Absolutely.

Q. Did you measure the depth of that hole?

A. No, sir.

Q. You looked at it and you saw a hole, and the

hole looked the same as it does now ?

A. That is correct.

Mr. Olson : I think that is all.

The Court: Cross-examine. [58]

Cross-Examination

By Mr. Callaway:

Q. Mr. Chirby, at the time you installed this de-

vice, as far as you know, there was one pin into this
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key slot and two more against the flat here, is that

right (indicating) ?

A. Two Allen screws was against the flats.

Q. An Allen screw is a screw that has a flat sur-

face on the end, so that it fits flat against the flat on

the shaft, does it not ? A. That is correct.

Q. Then over here where you have the key slot

there was another pin (indicating) ? There was

also another pin inserted into this key slot, was

there not, to hold

A. Supposedly.

Q. In so far as you could ascertain wherever the

hole is, it was closed, was it not, opposite the key

slot?

A. That is correct—^not opposite, directly by

Q. That is what I meant, directly by. It was

directly by, so it would engage the key slot 1

A. That is right.

Q. Is this screw that I hold in my fingers the

one that was opposite the key slot ?

A. Just what do you mean ?

Q. Here is what I mean: I am not trying to

confuse you. Show us on here which hole was oppo-

site the key slot. [59]

A. Here you are. This one here was right there

on the key slot (indicating).

Q. I get it. So that when you installed this the

hole here was opposite the key slot (indicating).

A. Yes.

Q. It had a pin in it *? At least, it was fiush with

the outside of the
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A. That is correct.

Q. I see. Now, when this came to you in the
box were these cutters installed'? By that I mean
the cutting edges ^ A. They were.

Q. They were in position?

A. They were in position.

Q. Did you change their positions or adjust
them any before you put the device on the shaper?

A. I did not.

Q. I take it that they are adjustable, so that if

you want a wider or narrower cut to be made you
adjust them up or down?

A. Well, they are adjustable for depth but not
for width.

Q. I understand. You can't make them any
wider this way, but you can change them that way
(indicating)

.

A. That is correct.

Q. So that at the time you installed it the cut-

ting [60] edges were in place to give you the amount
of cut that you wanted to make in the board?
A. Exactly.

Q. Now, did you ever install one of these before,

one of these heads ? A. Yes, sir, I have.

Q. The same make, of the Woodworkers'?
A. I don't remember.

Q. Had you ever seen one before, Wood-
workers'? A. I had not.

Q. Now, when you came back there two hours

later was the pin that was inserted opposite the key-

hole sheared off?
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A. It was just like it is right now, sir.

Q. Well, did you make any effort to determine

whether or not there was any shearing off of the end

of that pin?

A. Evidently there was a shearing off because

the hole was showing.

Q. In other words, the pin that had . been in

there was missing, is that it ?

A. That is correct.

Q. How about the Allen pins on the other side

where the flat is ? A. They are still there.

Q. But they appear to be distorted, do they not?

Or does this look just like it did when you put it

in? [61]

A. They look just exactly like I put them on, like

they were when I received the head.

Q. Did you make any examination to determine

whether those Allen pins were in tight when you

installed them? A. Yes, sir, I have.

Q. I mean, did you before you put this device on,

did you determine whether or not they w^ere tight?

A. I tightened them.

Mr. Olson : That is already testified to. That is

repetitious. He testified he tightened them.

The Court: That is all right. This is cross-exam-

ination. Go ahead.

Q. (By Mr. Callaway) : You tightened them up

before you put the device on?

A. That is correct.

The Court : I did not understand which pin was

sheared off.
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The Witness: This one, your Honor (indi-

cating). There was a pin in there (indicating).

Tie Court: In other words, that was gone.

The Witness: It fit in this slot right there (indi-

cating). That was gone.

TJie Court: You put that in?

The Witness : No, sir.

The Court
: It was there when you put it in ? [62]

The Witness: It was there when I put the

head on.

T le Court
: But when you saw it again that had

disappeared.

TJie Witness : That was gone, yes.

The Court: Did you try to find out what became
of it, whether anyone had dropped it when they took

it apart, or what?

The Witness: It is so small, your Honor, I

wouldn't even attempt to look for it.

The Court : You would not attempt to look for it.

You would look for it before you installed it be-

cause the equipment would not be complete, would

it, without it ?

The Witness : I could not see it, your Honor, be-

cause this was flush, just as smooth as that is (indi-

cating). You couldn't hardly see there was a pin in

there. That hole was directly opposite of this slot

(indicating).

The Court: You are talking about the time you

examined it?

The Witness : Yes, at the time I put it on.
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The Court: To use the language of patent law-

yers, that is a missing member, as we would call it?

The Witness: That is correct.

The Court: Patent lawyers like to say member.

Everything is a member of something.

Q. (By Mr. Callaway) : In order to disassemble

this top [63] member you would loosen the Allen

pins and simply slip the member off the shaft by

letting the pin that fits in the slot come up, would

you ? Is that right ? A. That is correct.

Q. Now, how often when those heads are in oper-

ation do you adjust the blades That is, where they

are being used all day.

A. All day?

Q. Yes. I will put it to you this way: I will

ask you a leading question. Don't you adjust those

blades three or four times a day, where the machine

is in constant use ? A. Indeed not.

Q. Well, how often would you say that they re-

quire adjustment?

A. As long as they are doing the proper work

they do not need adjusting.

Q. Let me ask you this : Have you had enough

experience with this particular cutting head to know

how often, when you are cutting soft wood, fir or

pine, that the blades have to be adjusted?

Mr. Olson: May I interrupt? I don't mean to

interrupt, really. What do you mean ''adjust"?

Do you mean adjusted for the cut or just tightened?

Mr. Callaway: Either tightened or adjusted for

the cut.
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The Court: Yes. All right. Go ahead. If you
can answer, [64] answer the question.

The Witness : The only time that I

Q. (By Mr. Callaway) : My question is, have
you had enough experience with that particular type
or make of head

The Court
: Mr. Callaway wants to know if you

have had enough experience to know.

The Witness : Yes, I have.

Q. (By Mr. Callaway): With that particular

make of head?

A. Not this particular type of head, but with
similar ones.

The Court : Would the absence of that pin have
any effect on the operation ?

Mr. Olson: Which pin, your Honor?
The Court : The pin that is gone now.

The Witness: This pin, your Honor (indi-

cating) ?

The Court: Yes.

The Witness : Yes, it would.

The Court : What would be the effect?

The Witness: The effect would be that it

wouldn't be the strength required.

The Court : It might not affect the structure of

the entire mechanism ?

The Witness : It would not affect the structure.

The Court: All right.

Q. (By Mr. Callaway) : Well, if the pin was
gone that fit [65] into the slot, then the only pres-

sure that will hold the top member in place would
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be the Allen pins on the flat side?

A. That is correct.

Q. That would tend to cause the top member to

be movable, provided you overcame the pressure

applied by the Allen pins around on the shaft,

wouldn't it? A. It would.

Q. Now, let me straighten this out. You have

referred to a Porter shaper you installed this on,

and Mr. Olson referred to an Oliver shaper. Which

was this ? A. A Porter.

Mr. Olson : I meant a Porter shaper.

The Court: All right.

Q. (By Mr. Callaway) : At what revolutions per

minute was the machine regulated to when this head

was installed ? A. 7200 revolutions per minute.

Q. In other words, it was at its highest?

A. That is correct.

Q. The maximum.

A. It runs at its highest at all times.

Mr. Callaway : I think that is all.

Redirect Examination

By Mr. Olson:

Q. You stated that the Allen pins were just like

they are now when you saw the device, the member,

after the accident ? [66^

Mr. Callaway: No, he didn't. He didn't state

that. He said they appear to be distorted.

Mr. Olson : I think his testimony was

Mr. Callaway : All right.

Q. (By Mr. Olson) : They were just as they are
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now, they were that way after the accident, isn't that

w^hat you said ? In other words, those Allen

The Court : Give the witness a chance to answer.

You are starting another question.

The Witness : They were at the time of installa-

tion

Q. (By Mr. Olson) : No. I am not talking

A. on the flat spots.

Q. I am not talking about that. I am talking

about—are the Allen pins in the same condition

—

what was the word used—do they look the same to

you now as they did after you examined that, after

the accidents

A. Yes, they look the same to me.

The Court: If you remove the Allen pins, and
assume the other pin was against the cut there,

would it not take quite a pressure to pull that off,

nevertheless, without the Allen pins in there ?

The Witness : I believe it would.

Q. (By Mr. Olson) : In other words, if you

took the Allen pins out now and that other pin

—

w^hat do you call it, a cotter pin [67]

A. That is a keyway.

Q. All right. If the keyway was in and you

took the Allen pins out, you couldn't take it and

pull it off the shaft with your hands, could you '^

A. No. You would have to pry it off.

Q. Did you tighten the cutters before you in-

stalled that "^ A. Yes.

Mr. Olson : That is all.
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Recross-Examination

By Mr. Callaway :

Q. Did Mr. Byrne assist you in any way in in-

stalling this machine?

A. It is not his work, sir.

Q. I didn't ask you that. I asked if he assisted

you in any way in installing the device ?

A. No, sir.

Q. Did he assist you in any way in adjusting or

installing the cutting blades ? A. No, sir.

Q. Let's straighten this out. This pin that fits

into the slot, that doesn't have any identation for a

screwdriver to fit in, or anything of that sort ? That

smooths down to the same surface as the shaft, is

that right? A. That is correct. [68]

Mr. Callaway: That is all.

Mr. Olson: Was Mr. Byrne present when you

installed that part ?

The Witness: Yes, sir.

Mr. Olson : That is all.

Mr. Callaway : Who is Mac, may I ask ? Who is

Mac?

The Witness: Mac?

Mr. Callaway: Yes. Some fellow that worked

out there you called Mac.

The Court : He did not mention a Mac.

Mr. Callaway: You don't remember him?

The Witness : No.

Mr. Callaway: That is all.
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The Court: Step down.

(Witness excused.)

The Court: It might be a good idea to pass
Plaintiff's Exhibit 2 to the jury.

Mr. Olson: All right. This is very heavy and
very dangerous. I will give you the box with the
other parts in it.

The Court : Call your next witness.

Mr. Olson: Mr. Leewenkamp. [69]

CORNELIUS LEEWENKAMP

called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and
testified as follows

:

The Clerk: What is your name, please?

The Witness: Cornelius Leewenkamp.

Direct Examination
By Mr. Olson

:

Q. Mr. Leewenkamp, where are you employed at

the present time ?

A. Associated Manufacturing Company, Pasa-
dena.

Q. As a salesman? A. Yes, sir.

Q. Were you employed by the Selby Company
in the month of October of 1948 ? A. I was.

Q. Speak up, Mr. Leewenkamp, so we can all

hear you. You were ? A. Yes.

Q. In what capacity were you employed?

A. I was shop superintendent.
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Q. Of Selby's? A. Yes.

Q. Did you duties concern themselves with hav-

ing anything to do with the wood in the shop being

used? [70] A. Yes, sir.

Q. What were those duties concerning wood ?

A. To see that we had an adequate amount of

pine in the shop for the production for the follow-

ing day, as well as the operating day.

Q. Were you working in the shop on the day of

October 28, 19481 A. Yes, sir.

Q. Do you know what kind of wood Mr. Byrne

was working with on that date ? A. White pine.

Q. Where was that white pine kept that Mr.

Byrne was working on?

A. You mean before?

Q. Before the accident? It was kept outside

and then brought inside the plant.

Q. Do you know when this particular lot of white

pine was brought inside the plant, to be machined?

A. Yes, sir.

Q. When?
A. It was brought in approximately 3:00 o'clock

a Wednesday afternoon. The date I cannot be cer-

tain of.

Q. Do you know what was done with the wood

when it was brought in ? [71] A. Yes, sir.

Q. Will you explain to the jury and court what

was done?

A. The lumber was brought in. It was random

lengths and widths. It was cut up into 37-inch-

length pieces. It was also ripped.
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Q. What do you mean by '^ripped"?

A. It was taken to a joiner and one edge joined
first. Then it was taken to a rip-saw, which is a
table saw with a ripping blade on it, and it was
cut to widths, such as 5, 6, 7, and 8 inches in width.

Then it was taken to the sander and sanded two
sides of it, and then taken to the shaper which Mr.
Byrne was operating, to make the raised panels for

the doors.

Q. Did the men who perform those operations

you just described have any instructions regarding
finding any knots or foreign substances in any wood
they cut? A. Yes.

Q. Who gave those instructions ?

Mr. Callaway: I object to that as being self-

serving, and hearsay.

The Court : I cannot see the materiality of that.

I will sustain the objection. We are concerned with

this particular piece of wood. The objection will

be sustained.

Q. (By Mr. Olson) : You recalled this particu-

lar lot of wood that Mr. Byrne was cutting, is that

correct ? A. Yes.

The Court : If he knows what was done, all right.

What instructions were given is not materia], that

were given in general.

Q. (By Mr. Olson) : Do you use wood with

knot-hole sin it for the purpose of making panels?

A. No, sir.

Q. Whv?
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A. Because the doors that we were making at

the time were supposed to be knot free.

Q. I don't know what you mean.

A. Eliminating all knots and blemishes in the

wood, to make a perfect door.

Q. Do you allow pit pockets or any blemishes in

this particular wood? A. No, sir.

Mr. Callaway: I cannot hear you.

Mr. Olson : I am sorry.

Q. (By Mr. Olson) : Were you in the plant

when this panel raiser head was installed on the

shaper? A. Yes, sir.

Q. Did you have occasion to see this panel raiser

head before it was installed? A. I did. [73]

Q. Where did you see it?

A. I saw it when Mr. Chirby took it out of the

container, out of the box that it was shipped in.

Q. You were present when he took it out of the

container ? A. I was.

Q. Was the box sealed? A. It was.

Q. When you saw that panel raiser head when

it was taken from the box were the arms of the cut-

ters in the same position as they are now?

A. No, sir.

Q. Will you explain to the jury in what position

they were, as distinguished from what position they

are now?

A. I believe you call this No. 2, don't you, and

this No. 1 (indicating) ?

Q. For clarification, we will call the upper cutter

No. 2 and the lower cutter No. 1.
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A. This No. 2 cutter was turned so that this arm

was between these two here (indicating). In other
words, it was sticking out right here, and that made
all three of them come in between these two (indi-
cating).

Q. In other words, it would be the same as
though I would take that and turn it about three-
quarters of an inch, so this would be over here and
this over here and the broken [74] arm, if it were
there, would be here between the lowers (indi-
cating) ? A. That is correct.

Q. That is the way it was when taken from the
sealed box? A. Yes.

Q. Did you observe whether this arm was on it

when it was taken from the sealed box?
A. It was.

Q. Did you observe whether this blade was
broken when taken from the sealed box (indi-
cating) ? A. It was not broken.

Q. Were these drill holes, a part of No. 2 and
a part of No. 1, drilled in there at that time?
A. No, sir.

Q. Were you present when Mr. Chirby installed

that part on the shaper ? A. No, sir.

Q. Did you witness the accident?

A. No, sir.

Q. Did you know theer was an accident on Oc-
tober 28th in which Byrne was involved?

A. Yes, sir.

Q. How did you know about it?
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A. From one of the other men in the plant. [75]

Q. Did you go over to the scene of the accident?

A. Not immediately, no.

Q. But you did go ?

A. Approximately two hours after the accident

happened, yes.

Q. Was that panel raiser head on the shaper

when you got there? A. Yes, sir.

Q. Did you observe it? A. Yes, sir.

Q. Was it in substantially the same condition as

you find it now? A. Yes, sir.

Q. Getting back to the time you saw the shaper

when it was taken out of the box, did you notice

whether that hole that I am pointing to on part

No. 2 was there?

A. I couldn't say. I don't—I couldn't answer

that.

Q. You don't know whether it was there or not?

A. No, I didn't look that close. It was appar-

ently hard to see.

Q. Was that hole there when you looked, after

the accident when you looked?

A. I don't remember—yes.

Q. Yes, that hole was there?

A. That hole was there. [76]

Q. Did you observe this broken arm when you

saw it after the accident (indicating) ?

A. I did.

Q. Was this hole, which I designate as a blow-

hole, present when you saw it after the accident?
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A. Yes.

Q. And it was approximately the same size and
shape as it is now ? A. Yes.

Q. I understand that this cutter was broken off,

is that correct (indicating) ? A. Yes.

Q. But these little holes, the drill holes, weren't
there? A. No.

Q. To your knowledge was the soft pine which
Mr. Byrne was cutting on the occasion of this acci-

dent wet? A. No, sir.

Q. How do you know it wasn 't wet ?

A. Well, to my knowledge the lumber had been
tested with some type of an indicator. I don't re-

member the name. I don't recall the name of the
indicator. To my knowledge, it was dry.

Q. The test you refer to, is that a test for lumber
wetness? [77] A. Yes.

Mr. Olson : I think that is all.

The Court : Cross-examine.

Cross-Examination

By Mr. Callaway:

Q. Mr. Leewenkamp, did you give this cutter at

any time to Mr. Byrne to install? A. No, sir.

Q. Did you have an employee there that was
known as Mac at that time?

A. I don't think so. There are so many men
there it is hard to say.

Q. All right. Did you give any of the blades to

Mr. Byrne to install? A. No, sir.
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Q. Do I understand you correctly that you gave

the whole—you didn't have any extra blades, I take

it^ A. No, sir.

Q. You gave the whole machine that was boxed

up, or the device that was boxed up to Mr. Chirby ?

A. To Mr. Chirby, yes.

Q. Did you see him install this?

A. No,

Mr. Callaway : That is all.

The Court: Did you see him take it out of the

box? [78]

The Witness : I did.

Mr. Callaway : I take it it was a new device and

you examined it rather closely.

The Witness : Yes.

Mr. Callaway: You did not see anything that

appeared to be wrong with it, did you?

The Witness: No.

Mr. Callaway: It looked like a well-machined

new tool ?

The Witness : To my knowledge, yes.

Mr. Callaway : That is all.

The Court: Step down.

(Witness excused.)

The Court : Call your next witness.

Mr. Olson: Mr. Byrne.
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WILLIAM J. BYRNE
the plaintiff herein, called as a witness in his own
behalf, having been first duly sworn, was examined
and testified as follows

:

The Clerk: What is your name, please?

The Witness: William J. Byrne.

Direct Examination
By Mr. Olson

:

Q. You will have to keep your voice up, now, Mr.
Byrne, [79] so we can all hear you. Where do you
reside? A. In Alhambra.

Q. Are you married ? A. Yes, sir.

Q. Do you have any children ? A. Yes, sir.

Q. How many? A. Two.
The Court: Is he an expert?

Mr. Olson: No. I am introducing him to the

jury. He is the plaintiff.

The Court: All right. I didn't get his name.

Q. (By Mr. Olson) : How old are you?
A. Thirty-four.

Q. Were you ever employed by the Selby Com-
pany? A. Yes, sir.

Q. When were you first employed ?

A. Oh, about October of 1948.

Q. Were you ever employed by any woodworking
concerns before you were employed by the Selby

Company? A. Yes, sir.

Q. Which ones?

A. Glendale Lumber Company.



136 Woodworkers Tool Works, etc,

(Testimony of William J. Byrne.)

Q. Any others? A. No, sir. [80]

Q. How long did you work for the Glendale

Lumber Company? A. About three years.

Q. What were your duties there ?

A. I had charge of the mill, the saws, the planers,

joiners, the handsaws.

Q. You worked with those kinds of devices for

about approximately three years, is that correct?

A. Yes.

Q. Before you got your job with Selby?

A. Yes, sir.

Q. When you were employed by Selby, what ca-

pacity were you employed in ?

A. Well, I was classed as a millman.

Mr. Callaway: I move to strike that out, as to

what he was classed as, as not responsive.

The Court: That is not an objection. We do not

follow the absurd rule some of you lawyers have had

the legislature write into the statute books, that an

answer is not good if it is not responsive. A witness

can give facts.

Mr. Callaway : Your Honor, we practice so much

in the State Courts

The Court: I know that. We are not required

to follow the State rules. If we follow them we are

warned by the Rules to favor rules that favor ad-

missibility, rather than [81] those that exclude.

Since the new rules were enacted not a case has

been reversed in the Circuit Court of Appeals in 12

years on admissibility of testimony.

Q. (By Mr. Olson) : What were your duties
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when you were employed by Selby Company?
A. To run the sander, the shaper, the cutoff saw,

the table saws, and to check the material.

Q. What were your earnings in October of 1948
from the Selby Company ?

A. I believe it was $1.50 an hour.

Q. $1.50 an hour. How many hours a week did
you work?

A. It varied. Sometimes we had overtime.

Q. The average? A. 40 to 48.

Q. 40 to 48 hours a week? A. Yes, sir.

Q. Have you ever worked with panel raiser

heads or cutters of that nature before ?

A. Yes, sir.

Q. The last place you said you worked, before,

what was the name of that place ?

A. Glendale Lumber Company.

Q. At that place you used cutters of that nature ?

A. No.

Q. Where did you use them ? [82]

A. At the Selby Company.

Q, Calling your attention to October 28, 1948,

did you receive an injury on that date ?

A. Yes, sir.

Q. What did you do ? What were you doing just

before you received this injury?

A. I was running a panel through this raiser

head.

Q. Getting back to that raiser head, when did

you first see that raiser head ?

A. About a day and a half before it was in-
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stalled.

Q. Where did you see it? Where did you first

see it?

A. When it was brought over to the machine to

be installed.

Q. By whom was it brought over to the machine

to be installed? A. Mr. Chirby.

Q. You watched him install it ?

A. Yes, sir.

Q. Did you assist in the installation ?

A. No, sir.

Q. Did you observe Mr. Chirby or anyone else

test the apparatus as installed, after it had been in-

stalled? A. Yes, sir.

Q. What test did you observe them to make?

A. For fitness, testing. [83]

Q. That is a conclusion.

A. Testing the shaft for looseness, straightness

and testing the depth of the cut, and so on.

Q. Did you make any test?

A. After it was installed I took the wrench that

Mr. Chirby used to tighten the top of this cutter

head, to make sure myself that it was tight.

Q. Did you give it a preliminary run after you

did that? A. Yes, sir.

Q. Did you notice any vibration?

A. No, sir.

Q. By the way, when you did take this wrench,

could you get any more turn to it ? A. No, sir.

Q. Is this the wrench you used (indicating) ?

A. Yes, sir.
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Q. To your knowledge is this the bolt that was
used to attach this to the spindle on the shaper ?

A. Yes, sir.

Q. Calling your attention to Plaintiff's Exhibit
No. 3, I will ask you if this picture that appears
in the front cover is a picture of the shaper upon
which you were working. Not the exact one, but
the same type of shaper you were working on at

the time of the accident ? [84] A. Yes, sir.

Q. You say that the man in that photograph is

standing in a similar or almost exact position as

you were at the time of the accident '^

A. Yes, sir.

Q. Calling your attention to page No. 3 of the
same pamphlet again, is that a picture of the same
type of device upon which you were working?

A. That is the front side of it.

Q. The picture on the front is what?
A. It is looking at it endways.

Q. Will you show me on the picture on page No.
3 what is the spindle ?

A. It is this middle part coming up through the

table here (indicating).

Q. You are pointing to the shaft coming up out-

side the top of the table ? A. Yes.

Q. At the time of the accident were there two
cutters on this shaper or only one ?

A. I don't believe I understand your question.

Q. At the time of the accident were there two
raiser heads installed or just one ?

A. Just the one.
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Q. In other words, the other spindle wasn't be-

ing used? [85]

A. That is right.

Q. What kind of wood were you working with

at the time of the accident? A. Pine.

Q. Calling your attention to Plaintiff's Exhibit

1, is this similar to the wood upon which you were

working at the time of the accident?

A. That is very similar to it.

Q. Is it the same, approximately the same width

and length?

A. To the best of my knowledge it is the same

length. I believe it may have been an inch or two

wider.

Q. Which may have been

A. This way (indicating).

Q. Which one ? This may have been, or yours ?

A. Mine.

Q. The one you were working on might have

been wider than this? A. Yes.

Q. Will you show the jury this, assuming this is

the platform of the shaper (indicating), what you

were doing with that wood at the time of the acci-

dent?

A. This cutter blade here is revolving, and you

take the board and push it through this way, and

these arms, when it gets through, comes out to this

finished cut (indicating). [86]

Q. In other words, it makes these beveled edges

on each side? A. That is right.

Q. And cuts the bottom and the top at the same

time ? A. That is right.
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Q. To your knowledge had anyone else worked
with that panel raiser head, other than you?

A. No, sir.

Q. Before it broke, that is ? A. No, sir.

Q. When did you first do any work with it?

A. It was about 3:00 o'clock in the afternoon of
the 27th.

Q. What were you working with about 3:00
o'clock, until quitting time, on that date?

A. The same type of soft pine wood.

Q. Doing the same work you have just described

to the jury? A. The same type.

Q. What time did you quit?

A. Pour o'clock.

Q. What time did you report to work on what-
ever day it was, October 28, 1948?

A. Eight o'clock.

Q. You immediately proceeded again to go to

work? [87] A. Yes.

Q. The same wood and the same panel head ?

A. Yes.

Q. Before the accident did you observe anything

out of the ordinary about the operation and per-

formance of that panel raiser head?

A. I had just finished checking the panel head

and the motor and the belt and the whole machine,

before I started it up.

Q. That is not my question. Listen to my ques-

tion again. A. All right.

Mr. Olson : Will you please read the question.

(The question was read.)

The Witness: No.
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Q. (By Mr. Olson) : It worked just like any

other cutter you had been working with ?

A. Yes.

Q. Now, what time, to the best of your knowl-

edge, did this accident occur?

A. About 8:35 in the morning.

Q. Did you have any warning that it was going

to occur? A. I heard a faint click.

Q. While you were working with this wood you

heard a faint click? [88] A. Yes.

Q. What, if anything, did you do when you

heard that click?

A. I went below the table top.

Q. You dropped below the table top when you

heard the click? A. Yes, sir.

Q. Calling your attention again to Plaintiff's

Exhibit 3, the front page, you say that is the relative

position you were standing in at the time of the

accident? A. Yes, sir.

Q. In other words, when you dropped then you

would be just where this man would be if he feU

down? A. Yes, sir.

Q. Do you know, of your own personal knowl-

edge, how fast that shaper was going at the time of

the accident?

(Testimony of William J. Byrne.)

A. It was supposed to be around 7200 r.p.m.'s,

revolutions per minute.

Q. You can assume it was going 7200 revolutions

per minute when the accident happened?

A. Yes.

Q. As I get it now you heard a sharp click and
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you dropped to the ground? A. Yes.

Q. You dropped to the ground when that hap-
pened? [89] A. Yes.

Q. Then what happened?
A. I stayed underneath the table until it had

quieted down and things had stopped dropping.

Q. What do you mean ^^ things had stopped
dropping''?

A. Well, the piece of board I was working with
and in a mill there are certain pipes and so forth
around, and whatever broke off of this blade here
was coming down—or you could hear something
falling. I wanted to stay out of the way.

Q. Then what happened after the place had
quieted down?

A. I got up and looked around, to see if anybody
was around, or anything. That perhaps somebody
would have been hit by whatever flew apart.

Q. Then what did you do?

A. Then I started to look at the machine, to see

what happened.

Q. Did you find you were injured yourself in

any way?

A. I took a quick look at the machine and then

I figured I had better look at myself.

Q. Did you finally look at yourself?

A. Yes.

Q. What did you observe when you looked at

yourself ?

A. That my hand was cut across the palm, and
my little finger was just barely on. [90]
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Q. Was it bleeding? A. Yes, sir.

Q. What did you do next?

A. Well, I grabbed my right hand with my left,

and I started to get somebody to take me to the

doctor.

Q. Did somebody take you to the doctor 1

A. One of the fellows ran and got the owner of

the plant and he said that his car was right outside

the door, and he took me to the doctor immediately.

Q. What doctor did he take you to?

A. Dr. Detwiler.

Q. Getting back to the shaper, as displayed,

again, on page 1 of this Plaintiff's Exhibit 3, was

there any guard or device on the top of that shaper

surrounding this panel raiser head which is not

shown on this picture on the one which you were

operating? A. Yes, sir.

Q. What were they?

A. There was a guard in the back of this blade,

to keep the material you are running through it

from going into the machine too far.

Q. Was the guard on this picture also on there?

A. Yes, sir.

Q. That appears to me to be two steel arms with

a board underneath, is that correct? [91]

A. Yes, sir.

Q. What is the purpose of that guard?

A. That is to hold the material from coming up.

It is a spring action and it holds down tight on the

board that you run through. Just tight enough you

can push it through.
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Q. Is it my understanding that when you are
pushing that piece of board through this raiser head
you have a guard coming down, coming down and
pressing it down, and the guard has a spring to it

so it stays in between? A. That is right.

Q. Where is the other guard?
A. It comes right across the top of this blade

here (indicating). Of course, there is an opening
there so the blades can go through.

Q. That guard isn't shown on this picture?
A. No, sir.

Q. But it was present on the shaper which you
were using? A. Yes, sir.

Q. Are you right or left-handed?

A. Right-handed.

Q. It was your right hand that was cut?
A. Yes, sir.

Q. You say when you got up off the floor and
everything had quieted down you looked at the panel
raiser head, is that [92] right ? A. Yes.

Q. When did you next see it after that?

A. About a month ago.

Q. Where? A. In your office.

Q. Do you know whether this hole in part No. 2

was there when you observed it being installed ? If

you don't remember, say so.

A. I don't remember.

Q. You don't know whether there was a pin in

there or not? A. No, sir.

Q. Was the position of the arms on the cutter
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at the time it was installed the same as they are

now'? A. No, sir.

Q. What position were they when you saw it,

when yon saw Mr. Chirby install it?

A. The top arms were in between the two bottom

arms (indicating).

Q. Is that the way most cutters are, that you

have used? A. This style is, yes, sir.

Q. When you observed this cutter after the acci-

dent, did you observe whether or not the cutter on

this upper arm, the blade on this upper arm was

broken off? [93]

A. Would you clarify that? Do you mean im-

mediately after the accident?

Q. Yes.

A. At that time I did not notice it.

Q. Did you notice whether this blow-hole was

there? A. Yes, sir.

Q. You noticed that right after the accident?

A. Yes, sir.

Q. Did you personally pick up the pieces of this,

or did someone else? A. Someone else.

Q. Do you know who? A. No, sir.

Q. Now, what did Dr. Detwiler do for you?

A. He X-rayed my hand, cleaned it out. He

checked the X-rays to see what he had to do. He

repaired the hand, put the cast on and followed up

with periodic checkups.

Q. How many times did you go to Dr. Detwiler?

I don't mean exactly, unless you know exactly. Just

approximately.
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A. Twice a week for a number of weeks. I don't

recall how long, several months.

Q. What did he do when you went to him?
A. He checked my hand for circulation, for re-

flexes, and the amount of movement I could get
into it.

Q. Did he ever sew your hand ? [94]
A. It was sewn.

Q. When was it sewn?
A. After he had repaired the tendons and re-

paired the inside of the hand.

Q. I asked you when is that, the time you went
right after the accident?

A. The day of the accident.

Q. You stayed there until all that repair was
done ? A. Yes.

Q. He X-rayed you and sewed the tendons and
sewed your hand ? A. Yes.

Q. Did he put it in a cast? A. Yes, sir.

Q. How long did you wear the cast?

A. From October 28th until approximately a
week before Christmas.

Q. Was it a plaster cast? A. Yes.

Q. Do you know how much money you owe Dr.

Detwiler? Or have you paid him?
A. No, sir.

Q. Did you go to any other doctor besides Dr.

Detwiler? A. Yes, sir.

Q. At whose request? [95]

A. At your request and the insurance company 's.
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Q. What is Ms name ?

A. Dr. Joseph Boyes.

Q. How many times did you see himi

A. Five or six times, to the best of my knowl-

edge.

Q. What did he do for you, if anything?

A. He checked my hand, my fingers, my grip,

and he had me wear a brace, an elastic band on my

hand for some time.

Q. Do you know what you owe or what you

have paid Dr. Boyes, if anything?

A. No, sir, I don't.

Q. Did you go to any other doctor?

A. Dr. Sutherland.

Q. Did he make an examination of your hand?

A. Yes, sir.

Q. Did he make any recommendations as to what

treatment you should have for that hand?

Mr. Callaway: I object to that.

Mr. Olson : I will strike it.

Q. (By Mr. Olson) : Will you tell the jury as

much as you know what is the matter with your

hand right now?

A. My hand will not bend all the way. This finger

will not close all the way (indicating). I have a

loss of grip in it. I cannot hold anything. In driv-

ing a car, if I go to make a left turn I don't have

enough strength in it to turn. [96] I can, but my

hand will tend to slip off the wheel.

I cannot lift anything as heavy as I used to, and
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it is always numb. With the least bit of cold or
dampness it is just like a weight. It also affects

this finger and the palm of my hand, where the
tendons and bones were broken (indicating).

Q. How much can you bend your little finger,

Mr. Byrne? A. (Demonstrating.)

Q. You can't bend it any more than that?
A. No, sir.

Q. Do you have a scar on your hand?
A. Yes, sir.

Q. Is that scar caused by reparative surgery or
by the accident itself?

A. To the best of my knowledge it was caused
by the accident, where my hand was cut open.

Q. You say you broke the bone in your hand by
being hit by this part, you broke the bone in your
right finger?

A. This joint here was broken clear through,

cut clear through (indicating).

Q. For the purpose of saving time at another

time I will have the jury look at that scar. I don't

think it is necessary now.

Now, you were out of work after the accident ?

A. Yes. [97]

Q. Your hand was in a cast? A. Yes.

Q. You were under medical treatment?

A. Yes.

Q. The accident happened on October 28th, of

1948, did it not? A. Yes, sir.

Q. When were you next employed ?
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A. It was on or about the lOth of January, 1949.

Q. That was where ?

A. At the Selby Company.

Q. How long did you work there?

A. I believe it was sometime during the first

week of February. I don't recall the exact date.

Q. Then you were laid off from the Selby Com-

pany? A. Yes, sir.

Q. Then when did you go to work for anyone

else ? A. I did nothing until July.

Q. Of what year? A. 1949.

Q. You were unemployed until July of 1949?

A. Yes, sir.

Q. And then did you go to work?

A. Yes, sir.

Q. For whom? [98]

A. I worked for myself.

Q. In what business ?

A. In the tree business, tree surgery.

Q. Are you acquainted with tree surgery?

A. Yes, sir.

Q. You went into that business for yourself?

A. Yes, sir.

Q. Do you have any employees?

A. Yes, sir, I have to have at least one employee

to take my place on account of the loss of grip. I

am not able to handle the tools. All I can do is

supervise it.

Q. What is your employee's name?

A. William RoUinson.
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Q. How much do you pay him?
A. It varies.

The Court: That is not material. You are not
pleading any special damages he pays to an em-
ployee, as a loss to himself. There are no special
damages asked, other than those incurred for medi-
cal care. You have grouped everything into general
damages.

Mr. Olson: I agree. I will strike the question.
I have redirect examination. I will take it then
That is all.

The Court: May it be stipulated the usual ad-
monition has been given to the jury?
Mr. Olson : So stipulate. [99]
Mr. Callaway: So stipulate.

The Court
: We will have a short recess.

(Short recess taken.)

The Court: If you have thought of any more
questions you want to ask now, I will not hold you
to a technicality, Mr. Olson.

Mr. Olson
: Thank you, your Honor.

Q. (By Mr. Olson) : Mr. Byrne, one very im-
portant question I would like to ask you is this:
Who stopped the machine after the panel raiser had
disintegrated ?

A. The machine is equipped with a foot safety
lever that acts as a brake, and also stops the ma-
chine.

As I went under the table I put my left foot on
the emergency brake, and as I went down my weight
stopped everything.
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Q. As you went down you stopped the machine?

A. The machine was stopped before I hit the

floor.

Q. You did that with the application of the

emergency brake? A. Yes.

Q. With your foot? A. Yes.

Q. You operated this panel raiser head for how

long on October 27, 1948? A. For an hour.

Q. For how long on the morning of October

28, 1948, before it broke, did you operate it?

A. Approximately 35 minutes.

Q. In that approximately one hour and 35 min-

utes in which this raiser head was being used, did

you find the work it was doing was satisfactory?

A. Yes.

Q. Wasit making a good clean cut?

A. It made a smooth cut. There were no obstruc-

tions. There were no vibrations. It was performing

perfectly.

Q. Is there any particular reason that you now

are engaged in the business of tree surgery? Or,

has your injury anything to do with the fact you

are now engaged in the business of tree surgery?

A My injury prohibited me from returning to

mill' work and due to the fact that it has limited

the use of my right hand, it has eliminated me from

a lot of office work. In other words, I could not get

into most offices due to the fact it has impaired my

writing. I am not able to use adding machines, or

typewriters with efficiency.
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Q. Prior to your injury could you type?
A. Yes, sir.

Q. It is your testimony you can no longer type
efficiently? A. Yes, sir. [101]
Mr. Olson: I think that is all.

The Court: Cross-examine.

Cross-Examination

By Mr. Callaway:

Q. Mr. Byrne, this guard that is shown on
Plaintiff's Exhibit 3, that is attached by a couple
of rods and, I take it, the length of the guard can
be regulated by loosening the rods where they join
the back part? A. Yes, sir.

Q. How do you loosen them, by this little busi-
ness on top here (indicating) ?

A. This handle merely raises it and lowers it,

and then they tighten down (indicating).

Q. How do you change the length of them, to
make them shorter or longer?
A. To the best of my recollection there are

screws in there that tighten the bar down when you
get it regulated.

Q. Now, what other type of guard did you say
was on the machine?
A. There was a guard that fit along the front

of this raiser head.

Q. What type of thing v/as it?

A. It kept the material from going too far into
the machine.
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Q. What type of a guard was it"? Can you

describe it [102] for us, please, sir?

A. To the best of my recollection it was soft

wood and approximately two inches or better in

"I'll ickncss

.

Q. How was it attached to the table, if it was

attached to the table?

A. To the best of my recollection it was bolted

down.

Q Mr Byrne, what struck this particular arm

that was broken off ? A. That I do not know.

Q. I take it, of course, that at the speed at

which this top member was traveling that you

couldn't determine whether the arm was broken be-

fore the slipping took place on the shaft or after-

ward? A. No, sir.

Q. Now, you didn't push that guard that you

had your left hand in against that, did you?

A. No, sir.

The Court: Have you any recollection when you

first felt that you were bleeding or had a cut, after

you dropped under the table?

The Witness : After I got up from the floor, your

Honor. ..

The Court: You have no recollection of teelmg

anything like a cut in your hand as you dropped

below ?

The Witness : My right arm was numb.

Q (By Mr. Callaway): Now, the thing that

made you [103] drop below was that you heard a

slight click, is that right? A. Yes, sir.
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Q. It is not unusual, in operating machines like
this, to hear a click of the bearing, is it?

A. When a person has operated woodworking
tools for some time they get to difeerentiate the
different sounds connected with the particular ma-
chine they are running. There is a difference of
sound between hitting metal and hitting, we will say,
a knot, or something snapping.

Q. You had only operated this particular ma-
chine an hour and 35 minutes before this happened,
is that right? A. Yes, sir.

Q. Well, now, the thing that you were thinking
about as you went under was to get the machine cut
off, to get to the emergency, was that right?
A. Well, the emergency is in such a position that

you would automatically fall on it.

Q. Let me ask you this: Is there any other
pushbutton device, or anything like that that you
could turn the power off and stop the machine with?
A. There is the off and on switch; that will not

stop the shaft.

Q. That just stops the motor? A. Yes, sir.

^

Q. Now, it is my understanding that the first

time you [104] ever saw this particular machine
was when you saw Mr. Chirby putting it on the
spindle ?

A. That is the first time I have seen this par-
ticular one.

Q. You didn't assist him in any way?
A. No, sir.
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Q. Did you make any adjustment on the machine

at any time other than the one you told us about,

testing the nut to see if that was tight 1

A. No, sir.

Q. You recognize that blond gentleman sitting in

the second row back there, the gentleman sitting

right behind Mr. Chirby (indicating) ?

A. No, sir.

Q. What is it? A. No, sir.

Q. His name is Taylor.

A. I don't know Mr. Taylor.

Q. Did you have a conversation with him at your

residence on November 18, 19481

A. I may have told a representative of the insur-

ance company

Q. You mean your employer's insurance com-

pany? A. Yes.

Q. As a matter of fact, he made himself known

to you as [105] being a representative of the Selby

Company's compensation carrier, didn't he, on No-

vember 18, 1948, when he came out to your resi-

dence *?

A. That was quite a while ago and I was under

stress. I didn't

The Court: All he is asking you at the present

time is if you remember the conversation. He is not

asking you about details. Do you remember talking

to this gentleman who has been referred to as

representing Mr. Selby 's compensation carrier?

The Witness: Now that Mr. Callaway has men-

tioned his name, I recall speaking to him.
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The Court

:
All right. That is a good start. Now,

follow from there.

Q. (By Mr. Callaway)
: Do you remember stat-

iug to him in words, substance, or effect that Mr.
Leewenkamp gave you the device and that you and
Mac installed it?

A. That Mac that you refer to—I was mixed up
on ]Mr. Chirby's first name. I was under the im-
pression it was Mac, but it was Mike.

Q. Regardless of who Mac is, do you remember,
in stating to him in words, substance, or effect, that
you and Mac installed the device on the spindle?
A. I don't remember.

Q. This is the first time that you had ever seen
this [106] particular brand of cutter, is it not? I
mean this one was the first one you had ever seen?

A. Will you explain that again, please?

Q. You had never seen a cutter of this make
before you saw this one, had you (indicating) ?

A. I had seen them of this type. I don't know
whether it was the same brand or trade-mark or not.

Q. Now, at Selby's the only cutter that cut the
bottom and the top at the same time they had was
this one, isn't that right? A. Yes.

Q. All the rest of them were cutters that would
only cut one surface at a time? A. Yes, sir.

Q. Now, the first experience that you had had
with a shaper had been during your employment at
Selby's?

A. I had run several of the smaller type before.

Q. You didn't have any shapers over at Glen-
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dale, did you?

A. Before I never—my rating wasn't a miUman,

but I had run them.

Q. You mean just to see how they operated?

A. Yes.

Q. So, during the five weeks ' period that you had

been at Selby's, before the incident in question, you

had operated [107] the single-surface cutters?

q. But' you didn't put that entire five weeks in

operating even the single-surface cutters, did you?

A. Most of the time, yes, sir.

Q. You were not doing other things, such as

joining

A. When my material ran out I would go and

help on another job.

Q All right. Is that your initials on the first

page, and the second, third and fourth (indicat-

ing) ? A. Yes, sir.

Mr. Callaway : I offer this in evidence.

Mr. Olson: No objection.

The Court: It may be received.

The Clerk : Defendant's Exhibit A in evidence.

(The document referred to was marked De-

fendant's Exhibit A, and was received in evi-

dence.)

Q (By Mr. Callaway) : You probably have al-

ready answered this: You didn't make any adjust-

ment on the blades during the time that you operated

it?
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A. I did not adjust the blades. I checked the

top nut for tightness, and the guards.

Q. All right. Now, were any other cutters re-
ceived at the same time that this one was received?

A. That I do not know, sir.

Q. Let me read to you from this statement:
"On 10-25-48 as far as I know, the company got

in some new cutters for the shaper. Mack and my-
self put these cutters on the 26th. They slip over
the shaft and are then bolted. They are standard
mill equipment. They only got one of that particu-
lar type. When we installed them they tit o.k. After
I ran the machine with the cutters it ran o.k. and
did the job o.k. I had no occasion to take them
off. It is customary to check them three or four
times a day and each time I checked them they
were o.k. These blades are fastened on an arm.
There are six arms. Three on top and three on
the bottom. What we installed were the com-
plete blade and arm assemblies. That's the way
the blades came. When we got them they were
in a box and packed and Mr. Leewenkamp got
the box. I saw him with the box, and either he or
someone else unpacked them and when he gave me
the blade assemblies I could see they were new parts.
Just looking at them I couldn't see anything wrong
with them with the naked eye. No defect could be
seen."

Now, did you put your foot on the emergency
before you bent down to the floor?
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A. At the same time.

Q. I see. Simultaneously, in other words « [109]

A. Yes.

Q. And at the time you did that, simultaneously

putting your foot on the emergency and bending

down, you knew something was going to happen,

didn't you? A. Yes, sir.

Q. And the reason you knew something was go-

ing to happen, Mr. Byrne, was because something

had struck this arm, isn't that right?

Mr. Olson: Which arm?

Q. (By Mr. Callaway) : Isn't that right?

A. I don't believe I understand you. There was

wood going through.

Q. Yes. A. Going through the machme.

Q. Were there any spikes in the wood that you

saw? A. No, sir.

Q. You were supposed to look for spikes?

A. In each board before it went through.

Q. And not put it through if there were any

spikes in it that you could see?

A. That is right.

Q. Now, you were not conscious of any object

striking you, were you? A. No, sir.

Q. The first thing you knew was that after an

elapse [110] of two or three minutes you looked

down and saw your hand was bleeding, isn't that

true? A. Yes, sir.

Q Now, as a matter of fact, the cast on your

hand was removed on November 27th, was it not,

rather than a week before Christmas?
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A. I don't recall the exact date, sir. I thought

it was close to Christmas.

Q. Who sent you to see Dr. Boyes 1

A. My attorney called the insurance company
and asked them if they would permit me, or recom-
mend a hand specialist to look at my hand.

Q. You mean Mr. Selby's insurance company?
A. Yes.

^'

Q. Who sent you to see Dr. Sutherland?
A. I went there on my own. I had known of

him and knew he was a hand specialist.

Q. Did he give you any treatment?
A. No, sir.

Q. Just went there for an examination?
A. Yes, sir.

Q. Did anyone at the Selby plant there give you
any instructions as to the use of this particular
cutting device?

A. No, sir, they didn't need to.

Q. Now, other than the little click that you said
you [111] heard, did you hear any other noises in
connection with the operation of that machine?
A. No, sir.

Q. As you feed the wood into the machine you
have your left hand on the guard and you feed the
wood in with your right, is that right?
A. I can demonstrate with the board.

Q. All right.

A. Your spindle with your blades are setting on
the table, and this is up against your back guard.



162 Woodworkers Tool Works, etc.

(Testimony of William J. Byrne.)

which has a hole here (indicating) for the blade to

come through, with your top guard coming over

and pressing on this, so that it will not raise or

tip indicating). You shove it through at a medmm

speed, like that (indicating).

Q. And the guards you are talking about that

fit over the top of the wood are the same as shown

in Plaintiff's Exhibit 3? A. Yes, sir.

Q. Those are fixed in the position or tightened

by screws that are attached to these members back

here, is that right (indicating) 1

A. Yes, sir.

Q. So that by the adjustment, loosening of those

screws, the guards can be either pulled out or

pushed in, in keeping with the width of the wood

that you are surfacing"? [112]

A. This screw affair on the top has a pressure

on there which it is very unlikely they would

A. No. My question was very simple.

Q Did you regulate them that mornmg for the

purpose of fitting the width of panel that you were

surfacing"?

A I checked it for pressure, to see whether or

not it was too tight or too loose, in running the

board through; and they were correct.

Q When you first started using this machme,

the day before, did you regulate those guards as to

how far they came out from the standards they fit

into"?
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A. That is done before the machine is turned on

and before

Q. Did you do it? I am asking you that, Mr.
Byrne. A. No, sir.

Q. Who did it? A. Mr. Chirby.
Mr. Callaway: I think that is all, your Honor.
The Court

:
Do you have any redirect examina-

tion, Mr. Olson?

Mr. Olson
: Yes, your Honor. [113]

Redirect Examination

By Mr. Olson:

Q. Mr. Byrne, Mr. Callaway asked you the ques-
tion as to exactly what struck that arm. Your
answer was that you did not know. Are you of the
opinion that something struck that arm?
Mr. Callaway: I object to that as calling for a

conclusion of the witness.

The Court: The objection is sustained.

Mr. Olson: So did the question call for a con-
clusion of the witness.

The Court: Well, he was cross-examining. You
cannot cross-examine your own witness.

Mr. Olson: I don't mean to cross-examine him.
I want him to explain that answer.

The Court: No.

Q. (By Mr. Olson) : In your opinion did any-
thing strike the arm that broke?
Mr. Callaway: I object to that.
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The Court: I will sustain the objection. He is

not to give an opinion. He is not an expert. He

can tell what occurred, but not give his opinion.

Mr. Olson: May I ask him did anything strike

that arm

The Court: No, you cannot ask leading ques-

tions. You can ask him if he knows what struck

the arm. [114]

Q. (By Mr. Olson) : Do you know what struck

the arm?

The Court: I would like to find that out from

you yourself, Mr. Byrne.

The Witness: I do not know, your Honor.

The Court: You do not know?

The Witness : No.

Q. (By Mr. Olson) : Do you know whether any-

thing struck the arm? A. No, sir.

The Court: As a matter of fact, you were not

conscious of the injury to your hand until you

began raising yourself up?

The Witness : That is right.

The Court: For all you know, you may have cut

your hand on something under the table?

The Witness : There was nothing under the table,

your Honor, that could have cut me.

The Court: Was there any blood around. Did

you observe whether there was any blood around

the cutter that would indicate you were cut while

you were operating on top of the table?

The Witness: No, there wasn't any blood or



vs. William J, Byrne 165

(Testimony of William J. Byrne.)
anything to indicate it before the machine broke.
The Court: When did you first see the blood,

right after you got up, and was it on the floor?

The Witness: After I got up there was blood
on the floor.

The Court: Was there a trickle of blood from
the table on which you were operating the machine
to the place where you stooped?

The Witness: In the excitement I couldn't tell

you, your Honor.

The Court
:

I do not blame you. You were hurt
pretty badly. We are just trying to find out what
you do remember.

The Witness: As soon as I hit the floor, and I
waited, when I got up, why
The Court: Can you give us an idea of the

lapse of time between the time you were hurt, when
you heard the—what did you call it, a noise?
The Witness: A click, a sort of a click.

The Court
: you heard the click and the time

you felt any sensation of injury to your hand or
numbness? I asked you a question before and you
said something about your hand feeling numb.
The Witness: Yes, it was. In other words, it

was more or less paralyzed. I moved my left hand
before the right.

The Court: Give me first the lapse of time, if

you can tell.

The Witness: Approximately, maybe a minute,
a minute and a half. [116]
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The Court: That feeling came to you as you

were already stooped, or did it come before 1

The Witness : The numbness ?

The Court: Yes.

The Witness : I didn't notice it until I got up on

my feet.

The Court: You were not aware of any sensa-

tion of pain or numbness before you had actually

stooped under the table?

The Witness : No, sir. There was quite a bit of

noise, and so forth.

The Court : I understand that.

The Witness : I may have felt it. In my opinion

I don't believe I did.

The Court : You do not remember.

The Witness : No.

The Court: You do not remember the feeling?

The Witness : No.

The Court: So you are sure, however, that it

was not simultaneous? There was a lapse of time

between your hearing the click and your feeling

any sensation of having numbness or hurting in

your hand? That feeling was after you had already

stooped down, is that correct?

The Witness: Yes, sir. When something that

fast hits you, you don't

The Court: On direct examination you said

something about [117] that fact that the reason you

ducked, as it were, was sort of instinctive, that you

were trying to avoid things flying in all directions?

Is that what you said?



vs, William J, Byrne 167

(Testimony of William J. Byrne.)
The Witness : Yes.

The Court
:
Do yon remember anything actually

flying in all directions before you stooped, or was it

that you just did it instinctively, unconsciously?
The Witness

:
I remember as my head got below

the tabletop things flying across my head and com-
ing down.

The Court
: Before you ducked or stooped down

you do not remember seeing anything?
The Witness : No, sir.

The Court: I will put it this way: Did anything
else accompany this click that you heard, such as
scattering of things?

The Witness: Not until after I was under the
table.

The Court: Do you remember what portion of
your hands were on the board?

The Witness : Yes, your Honor.
The Court: That is, when you heard the click?

The Witness
: I was running the board through

the shaper in this manner (indicating), and I heard
the click and I just went down. This hand was the
last to go down because it was the furthest away
(indicating).

The Court: Did your hands slide off the board
or did you [118] take them off quickly?

The Witness : I guess they were knocked off by
whatever broke the board that I was running.

Mr. Olson: Your Honor, I am not trying to be

dramatic here, but with your permission I would



168 Woodworkers Tool Works, etc.

(Testimony of William J. Byrne.)

like to ask Mr. Byrne to give me his estimation of

a minute.

He testified to a minute or a minute and a half.

Most people, I find, don't know what a minute

means.

The Court : Ask him what he means.

Q. (By Mr. Olson) : Do not look at that clock,

but look over there (indicating). I am going to

start, and when I say, ^^Now" you start, and when

you think a minute has elapsed you let me know.

Now. A. Oh, about now.

Q. Mr. Byrne, that was 121/2 seconds. Now,

would you tell me this: You just had 121/2 seconds

period of time elapse. Is it your testimony that it

took that long for you to discover that your hand

was hurt ?

Mr. Callaway: Just a moment, your Honor.

That is argumentative.

The Court: That is argum.entative. I will not

allow that.

Q. (By Mr. Olson) : Did it take that long for

you to know your hand was hurt? A. No.

Q. You felt a numb sensation in your arm be-

fore you got up from the floor?

A. When I got up on my feet.

Q. About that period of time that you just

figured, is that right?

A. Well, I said roughly a minute, because I

couldn't get up—under the table and up again in

12 seconds.

Q. In the time that elapsed you couldn't get up
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again? A. In the time you checked me on.
The Court: You are absolutely certain that you

felt no numbness or sensation until after the lapse
of that period of time, whatever you call it ?

The Witness: Yes, your Honor.
The Court: All right.

Q. (By Mr. Olson) : Have you ever had a prior
injury to your right hand, before this accident?
A. No, sir.

Q. Of any kind or nature ? A. No, sir.

Q. Who wrote this statement for you that Mr.
Callaway has put in evidence? Did you write it?
Is this your handwriting (indicating) ?

A. I don't believe I could write at that time.

Q. Is that your handwriting? A. No.
Q. It is not your handwriting ? A. No.
Q. Do you know whether Mr. Taylor wrote it

for you? A. I believe it was him.

Q. You testified on cross-examination that when
you put your foot on the emergency brake that you
knew something was going to happen. Do you mean
by that something was going to happen or had
happened ?

A. When I heard the click I knew something
was going to happen; how soon I didn't know.

Q. You dropped and put your foot on the brake ?

A. That is correct.

Q. Is it your testimony that your right hand was
the last part of your body to leave the surface of
the machine? A. Yes, sir.

Q. Because that was the furthest part of your
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body? A. Yes.

Q. That part of your body was furthest away?

A. Yes.

Q. As depicted in this picture of this man run-

ning this shaper? A. Yes.

Q. I didn't understand your answer, Mr. Byrne,

when you testified on cross-examination, other than

the little click you heard no other noises in connec-

tion with the machine. [121] By that answer do

you mean that the plant was quiet, that you could

hear a pin drop ?

A. Do you mean if I heard other machines

going ?

Q. That is what I want to know. The way you

testified on cross-examination there was not another

sound except that little click you heard. Did you

hear any other noise in connection with the machine

was the question, and your answer was no.

The Court: No. You did not understand the

question.

The Witness : I meant referring to that machine.

The Court: He meant in connection with that

machine.

Q. (By Mr. Olson) : That was the only unusual

noise you heard, is that what you mean to say?

A. Yes.

Mr. Olson : At this time, your honor, I would like

for the jury to see Mr. Byrne's hand.

The Court: He can pass in front of the jury

and show them his hand. Mr. Byrne, do not make

any remarks.
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The Witness: Yes, sir.

Mr. Olson: That is all.

Recross-Examination

By Mr. Callaway:

Q. At the time that this happened you were in
the act of putting a board through this machine, is
that right ?

A. It was

Q. At the time you went down under the table
you were in the act of feeding a board to the
machine? A. That is correct.

Q. So you left the board, I take it, in the machine
when you went down, you dropped it and turned
loose of it? A. When I left the table, yes.

Q. Yes. What happened to the board, did you
see?

A. I couldn't tell. It happened so fast I didn't
know whether the board flew out endways or up
or down.

The Court
: As a matter of fact, you do not know

what cut your hand ?

The Witness
: That is right, your Honor.

The Court
: There was no evidence there of blood

to indicate what did it ?

The Witness
: Only where I picked my hand up

off the board.

The Court : All right.

Mr. Callaway: I have no further questions.
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Redirect Examination

By Mr. Olson:

Q. Your hand wasn't cut 10 seconds before the

part disintegrated?

A. No. The board was perfectly clear of all

marks.

Q. I didn't ask you that. I said, your hand was

not [123] cut just before the accident ? A. No.

Q. It was cut after the accident ?

Mr. Olson : That is all.

Mr. Callaway : That is all.

The Court : Step down.

(Witness excused.)

The Court: Call your next witness.

Mr. Olson: Mr. Cheney.

GOUGH L. CHENEY

called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and

testified as follows:

The Clerk: What is your name, please?

The Witness: Gough L. Cheney.

Direct Examination

By Mr. Olson

:

Q. What is your occupation, Mr. Cheney?

A. Chemist and engineer.

Q. Are you employed? A. I am.
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Q. By whom? A. Smith-Emery Company.
Q. What is that company, what business is that

company [124] in?

A. They are chemists and engineers.

Q. How long have you been employed there?
A. Since 1915.

Q. How long have you been a chemist, Mr.
Cheney? A. Since 1910.

Q. You are now a chemical engineer?
A. Yes, I am a registered chemical engineer in

the State of California.

Q. Have you specialized in any phase of your
profession ?

A. Not exactly specialized but practically all

branches of chemical engineering.

Q. Did you ever have occasion to make an ex-
amination of a certain panel raiser head at my
request? A. I did.

Q. Is this head that is before you the panel
raiser head I asked you to examine and you did
examine? A. Yes, it is.

Q. How do you identify it that it is the same
one? A. That is the same one.

Q. I will ask you, referring to Plaintiff ^s Exhib-
its 2-A, -B, -C and -D, if you also used these parts
of the panel head in your examination?

A. I did. [125]

Q. Bid you render me a report, based upon the
examination made by you, which report is dated
November 4, 1949? A. I did.
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Q. Is this the seal of the Smith-Emery Company

and the signature of Smith-Emery (indicating) ?

A. It is.

Q. That is your reports A. Yes.

Q. The original? A. Yes, sir.

Mr. Olson : I will ofEer this in evidence as Plain-

tiff 's next in order.

Mr. Callaway: Your Honor, I don't think so.

The witness is here.

The Court: I do not think so, either. You can-

not use a report. He is right here to testify in

person.

Mr. Olson: I don't necessarily have to. I can

just give it to him to refresh his mind.

The Court: He is presumed to know what he

wrote there.

Mr. Olson: I would rather he would testify,

anyway.

Q. (By Mr. Olson) : You can have that to re-

fresh your memory, Mr. Cheney.

When was this examination made by you?

A. Last fall—maybe it was the early summer.

I would have to refresh my memory as to the date

of reciept. That [126] was received on June 6th—

I

mean June 2, 1949, so the work was done within a

month or two after that.

Q. How long did it take you to do the work you

did in analyzing that part?

A. Probably a lapse of a couple of months.

Q. Where was this examination made by you?
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A. Smith-Emery Company's laboratory.

Q. Before you made this examination did you
obtain the information regarding the circumstances
surrounding the necessity of having it made?
A. Yes. I was told certain circumstances that

were involved in this situation.

Q. Were you informed it had broken?
A. Yes, sir.

Q. When you examined that part did you find
any evidence that a previous examination had been
rendered ?

A. In my opinion there had been on the broken
arm.

Q. What led you to that conclusion?
Mr. Callaway: I object to that as being immate-

rial.

Mr. Olson: I don't think so.

Mr. Callaway
: It is immaterial, how many times

it has been examined.

The Court: I do not think that is material.
Mr. Olson: The part has been affected by the

prior examination. [127]

The Court
: If there has been any change

Mr. Olson: There has been.

The Court
: in the structure, that is different.

Mr. Olson: Yes. That is the purpose of my
question.

The Court : All right.

Q. (By Mr. Olson) : What made you determine
there had been a prior examination?
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A. In my opinion there has been a sample taken

out of this broken arm.

Q. By ^'broken arm" you are referring to Plain-

tiff's Exhibit 2-A? A. That is correct.

Q. You refer to this hole in the back of the

cutter (indicating) 1 A. That is right.

Q. In your opinion that was done purposely by

someone making a prior examination?

A. It is my opinion it was.

Q. What methods were used by you in making

this examination? Can you describe them as best

you can, so that the ladies and gentlemen of the

jury and all of us can understand?

A. Of course, first I made a visual examination,

to find out what I could, just by close inspection.

Then I took samples from both members for

chemical [128] analysis, to determine the type of

metal used.

Then I cut specimens from the broken arm at the

face of the fracture, in order to determine if I

could the character and appearance and structure

of the metal at the fracture.

Q. Now, you say you cut the metal. I will ask

you if the two pieces designated as Plaintiff's Ex-

hibits 2-C and 2-D are the parts, are the pieces you

cut? A. That is right.

Q. If they were put together they would make

the rest of the arm, is that correct?

A. With the exception of the small amount of

metal removed by the saw.
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Q. By the saw. Bid you take any photographs
of the cutter? A. I did.

Q. On the basis of your examination of this cut-
ter and your chemical analysis, did you form an
opmion as to the cause of the upper arm of the
panel raiser head breaking, the one that was broken?
Mr. Callaway: Just a moment. I submit no

proper foundation has been laid for the answering
of that question, and it invades the province of the
jury. Even an expert is limited. He can tell what
he found on the strength of the arms and all those
thmgs, but to express a conclusion as to what caused
that arm to break I think is far beyond the [129]
province of a chemist. It invades the province of
the jury.

Mr. Olson: Just his opinion as an expert.
The Court: In the Federal Courts experts are

very limited in their scope. Even a doctor, for
mstance, in cases involving total and permanent
disability can say a man cannot work, but he cannot
say a man is totally disabled.

This man can give his opinion as to what he
found, but to ask him the question in the form in
which you have asked it is to invade the province
of the jury. If he found structural defects and the
like, he can describe them, he can tell about them.
He can tell what he found. It may have the same
result, in the last analysis, as a direct question.
You are not allowed to ask the direct question.
That was settled long before I came on this bench
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in the famous case known as Stephens v. United

States, 73 Fed. (2d) 695, which involved the ques-

tion of doctors' testimony.

Mr. Olson: I will strike the question.

The Court: I know in the State Courts they are

allowed greater latitude. We are not bound by the

rules as to experts in the State Courts.

Mr. Olson: I will take your Honor's suggestion.

Q. (By Mr. Olson) : I will ask you if, on the

basis of your examination, you found any structural

defects on this arm, this panel raiser head? [130]

A. Yes.

Q. Describe them.

A. The defects which I could see after the arm

broke on the upper member, there were a series of

shrinkage cracks or blow-holes or imperfections in

the metal. Those apparently reached the inner sur-

face of the arm, so that they were visible from the

exterior surface.

There are also some minor porosities visible on the

machined surface of the upper arm. Those are the

most outstanding things that can be seen on the arm.

The Court : That conclusion you arrived at from

the visual examination?

The Witness: Visual examination plus micro-

scopic examination of specimens obtained from the

other fractured surface of the arm.

The Court: You did not give them any tensile

tests?

The Witness: No, sir.
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The Court: To see if they would stand a cer-
tain pressure and stress?

The Witness: No, I did not, because the amount
of metal remaining in the broken arm is entirely
too small for such tests, and also examination of
the cutter shows that the arm adjacent to the broken
arm has been bent back through an angle of ap-
proximately 35 degrees, so that that particular arm,
at any rate, the metal was ductile enough it did not
break on being bent back over that angle.

The Court: All right.

Q. (By Mr. Olson) : Did you, in your examina-
tion, find any evidence that the arm which broke
had struck a hard or metallic object before break-
ing?

A. In my opinion, I can't see anything on that
broken arm to indicate it would have struck any-
thing hard enough to break that off.

Q. Did you observe in your examination that the
arm behind the broken arm is bent back ?

A. Yes, sir.

Q. Did you form any opinion as to how that
occurred? A. I did.

Q. Will you explain what your
Mr. Callaway: Just a minute. That calls for

speculation and surmise, as to how that occurred,

without further foundation being laid, even from an
expert.

The Court
: That is an explanation of a physical

condition that was found. That is in the realm of
expert testimony.
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Mr. Callaway: As to how it was bent back?

Mr. Olson: Yes.

The Court: Yes.

Q. (By Mr. Olson) : Go ahead.

A. From examination of the tool which was

attached to [132] the bent arm there is a piece

broken out of the front of that cutter and there are

also two marks on the under side which conform

to the threads on one of the bolts in the broken

arm, indicating to me that this arm went back

and struck this part of the cutter, bending this arm

back and breaking off this end of the cutter (indi-

cating).

Q. On the second arm?

A. On the second arm.

Q. Do you have an enlarged photograph in your

report of the screw marks on the broken blade of

the bent cutter which you say was struck by the

screws on the cutter that broke off?

A. I have.

Q. Will you show me that?

A. Yes. Here it is (indicating).

Q. As I understand this photograph, and so the

jury can understand this photograph, this repre-

sents the blade of the cutter of this one that bent

back; the one behind it, it fits in?

A. It fits in here and it is broken off (indicating)

.

Mr. Olson: May I show the jury this picture?

Mr. Callaway: You can offer it in evidence.

Mr. Olson: I tried to.
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Mr. Callaway: Not the report.

Mr. Olson: I will offer this photograph in evi-
dence. [133]

The Court: Detach it from the report.
Mr. Olson: I will offer all the photographs.
Mr. Callaway: I have no objection if the wit-

ness will identify what they are.

Mr. Olson: All right. I offer them all now.
Q. (By Mr. Olson) : What does photograph No.

1 represent ?

A. That shows the general appearance of the
cutter as it was received by me, and also the frac-
tured surface on the arm and blow-hole.

Q. By the way, is this blown up in any way, or
is it the actual size.

A. No, it is slightly enlarged.

Q. Will you identify what is represented by
protograph No. 2?

A. That is an enlarged photograph of the frac-
tured surface, showing the large shrinkage cavity
or blow-hole.

Q. No. 3 represents what?
A. It is the broken tool on the adjacent arm and

the bolt which had the threads distorted from the
broken arm.

Q. Photograph No. 4?

A. That shows the

Q. Excuse me. It is designated ^^Photomicro-
graph No. 1."

A. Photomicrograph taken at 100 diameters, to
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show inclusion and porosity in the metal at the

fracture.

Q. In other words, photomicrograph No. 1 is a

sample [134] of the metal at the point of fracture,

at the blow-hole? A. Yes.

Q. And No. 2?

A. That is after action, to bring out the grain

structure of the metal.

The Court: Is that porosity noticeable on any

other portion of the structure, except the broken

place ?

The Witness: The greatest amount is in the

vicinity of this fractured surface. There are also

others to a lesser extent, which are visible on the

bent arm . Even on the machined upper surface you

can see where the small blow-holes or pockets ex-

isted in the metal. The other arm seems to be quite

sound, so far as the visual inspection goes.

Q. (By Mr. Olson) : Now, again, so the jury

will understand that photograph, where the screw

is shown, that shows where the screw of the broken

arm fits into the blade of the arm behind the broken

arm. Did you find the alignment

A. They seemed to match exactly. In taking a

photograph they were removed from the broken

arm, so they could be put in position.

Q. What does that signify to you?

A. That that bolt was what hit that tool.

Q. In other words, that the part that broke,

broke first, and it hit the blade behind the part that
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broke? A. That is my opinion, yes. [135]

Q. Did you find any evidence that the part that
broke, the arm that broke, the blade that broke,
had struck any object before it broke?

A. I don't see any evidence, in my opinion.
There are a few little marks on it. They don't ap-
pear to me to have been there before this thing was
flying around and hitting all kinds of things.

Q. Is this the blade from the broken part (indi-
cating) ? A. It is.

Q. Did you find any marks on it, to indicate it

had struck any object of any kind, a spike, or any-
thing?

A. Yes, there are a few little marks on the cutter
blade, but quite small. Under the microscope they
seemed to have, in my opinion, to have come from
the back side, rather than the front side.

Q. Which would have occurred when?
A. Probably after it was broke and flying around

and hitting all this other metal.

The Clerk: Your Honor, are these photographs
admitted in evidence?

The Court: They may be received.

The Clerk: Plaintiff's Exhibits 6, 7, 8 and 9 in
evidence.

(The photographs referred to were marked
Plaintiff's Exhibits 6, 7, 8 and 9, respectively,
and were received in evidence.) [136]

Q. (By Mr. Olson) : From your examination of
this panel raiser head, did you make any determina-
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tions of what the original position of the cutters

was before the accident?

A. I made an examination to determine whether

there was any evidence that the upper member had

moved.

Q. Was there any evidence that the upper mem-

ber had moved ? A. There was.

Q. What was that evidence?

A. Well, looking with a magnifying glass down

through this little key slot, with the adjacent hole,

it looks like the metal was rolled up and gouged out,

pulled away from the keyhole. On removing the

Allen nuts the bottom of them showed they had been

dragged across the surface of the shaft.

Q. In other words, in layman's language, as I

understand you, from the indications you have just

described, it is your opinion that when this broke

the top cutter turned as far as it did away from

where the pins should have been?

A. Yes. Without having removed it—I couldn't

see, but the evidence is it moved the distance from

this hole (indicating), where this hole is now, to the

key slot. And also that distance is the same as the

Allen screws are displaced from the flat

The Court: What, in your opinion, caused that?

The Witness: When the broken cutter hit this

arm with such force to bend that arm back through

about 35 degrees.

The Court: That is what caused it?
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The Witness: That is my opinion, yes, sir.

The Court : All right.

Q. (By Mr. Olson) : Did you find any evidence
of an abnormal condition of operation prior to this
arm breaking?

A. I see no evidence, myself. I could attribute
that to such a thing.

Q. There is no evidence of any abnormal opera-
tion? A. No, sir.

Q. Did you find any evidence of any abnormal
installation ?

A. Nothing that is visible to me, with what I
have before me.

Q. Did you compare the chemical composition—
by the way, what is that cutter, the part where it

broke? What is it, what material is it made of?
A. Examination of and analysis indicates cast

steel.

Q. It is of cast steel? A. Yes.

Q. Any alloys in it ?

A. I couldn't find any.

Q. What is the significance of an alloy in steel?

A. Well, there are two types of steel, the plain
carbon [138] steel and there is an alloy steel.

Q. This is a carbon steel?

A. Plain carbon steel.

Q. Which is stronger?

A. As a rule the alloys are added to give greater
strength to steel.

Q. You found no alloys at that place of break?
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A. No.

Q. Did you find any alloys anywhere in it?

A. No, I did not.

Q. You compared the chemical composition of

that arm which broke at the point of break?

A. I would have to refresh my memory.

Q. I will ask you, did you compare the chem-

ical composition of this steel, cast steel, with the

chemical composition of the lower arm?

A. I did.

Q. What was that? What did you determine

from that comparison as to the chemical composi-

tion in both arms?

A. I would have to refer to my notes.

Q. Go ahead. There it is (indicating).

A. The analysis of the upper, the cutter arm or

the upper member, from samples taken right in the

vicinity of this porosity or blow-holes, right close

to the fractured surface showed carbon .24 per cent,

manganese .55 per cent, [139] phosphorus .72 per

cent, sulphur .067 per cent, silicon .23 per cent.

Then samples were drilled in the lower mem-

ber, in one of the arms immediately below this other

one, and gave the following analysis: carbon .24

per' cent, manganese .52 per cent, phosphorus .039

per cent, sulphur .042 per cent, silicon .31 per cent.

Q. I don't know as the jury remembers those

figures as given. The upper cut or the broken part,

the part we are complaining about, had the same

amount of carbon?
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A. It had .55 per cent manganese as against .52

for the lower arm.

The Court: You can argue that when the case
goes before the jury.

Q. (By Mr. Olson): I will ask you this

The Court: If you want to put it on a black-
board, if you want the jury to see it, you can do
that tonight and they can see it tomorrow. You
can show the difference in figures tomorrow when
you argue the case.

Mr. Olson: Strike that.

Q. (By Mr. Olson) : What is the purpose of
manganese, phosphorus, sulphur, silicon? What
is the effect of that on cast steel?

A. All steel has more or less manganese in it,

but steel normally only contains a maximum of
about .05 phosphorus [140] and .05 sulphur, or less.

When the sulphur and phosphorus gets higher than
that it is usually considered to be out of standard
specifications.

Q. What is S. A. E. steel?

A. Society of Automotive Engineers.

Q. Is that a standard for steels?

A. Yes, it is a grading.

Q. Did you find in your analysis which you just

read that the cast steel at the point of the break
there was S. A. E. steel?

A. No, because the phosphorus and sulphur are

out of the required limit.

Q. Was the lower arm S. A. E. steel?
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A. No, sir; it is O. K.

Q. What is the effect on cast steel of phosphorus

and sulphur? A. It could make it brittle.

Q. Now, where did you find the weakest point

of this panel raiser head arm to be?

A. Mechanically the point that would take the

greatest load is right where it broke.

Q. Where it broke. What point, if any, on the

portion of where it broke would take the greatest

stress ?

A. Approximately at the fractured surface.

That is the greatest leverage. [141]

Q. Where the blow-hole is? A. Yes, sir.

Q. Did you measure the depth of the blow-hole?

A. No. It is about half an inch deep.

Q. In answer to some of the questions by the

court I think maybe you answered this, but I want

to ask it again: In you opinion were those blow-

holes and the excessive porosity in that cast steel

discernible to the naked eye before the arm broke?

A. Yes, I think fairly careful inspection would

have shown them.

Q. And not even necessarily tests?

A. Yes. I think those cavities in the broken

arm could have been seen.

Q. With the naked eye? A. Yes.

Q. Without a microscope? A. Yes.

Q. Was that casting painted after it was milled?

A. It is painted. I don't know when.

Q. It couldn't be painted and then milled? It

is painted, is it not? A. It is painted.
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Q. In your opinion were the blow-holes and ex-
cess porosity in that arm more discernible or less

discernible [142] after it was painted or before it

was painted?

A. The paint filled up some of the porosity.

Q. In other words, while it was being machined
and not painted the blow-holes would be more ap-
parent to the naked eye than they are now?

A. In my opinion.

Mr. Callaway: That is argumentative.

Q. (By Mr. Olson) : I am just asking is that
a fact?

A. Yes, I think they would be more apparent.

Q. Would you point out to the jury where those
blow-holes and where that porosity is apparent to

the naked eye ?

A. Well, examination of this broken arm in the
vicinity of the fractured face, you can see these
blow-holes are where they come to the surface on
the inner side. There are none apparent on the
outer side. But then over on the arm, over here
(indicating), that is bent. You can see them on the
machined surface as well as down here in this bend
(indicating).

Those blow-holes here on the inner surface have,
in my opinion, weakened the metal at that point,

just the same as if you nicked a piece of metal or

wood and then bent it in that direction (indicating).

The same way as when you cut a selvage of cloth,

and tear it, it tears easier after that has been done.
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In other words, it is my opinion if those blow-

holes had [143] been on the outside they wouldn't

have near the effect they had on the inside.

Q. In your examination did you find that the

arm broke off sharp or that it bent?

A. The broken arm seems to be quite a sharp

fracture.

Q. Like that (indicating) ? A. Yes, sir.

Q. Did you find that the arm that was struck

with the piece at the broken part bent?

A. Yes, it bent quite a bit.

Q. Did you form an opinion as to the effect of

the blow-hole at the point of break, that is, what

percentage it weakened that particular arm?

A. I figured out approximately the amount of

area that was occupied by the blow-holes and por-

osity.

Q. What was your finding?

A. I would have to refresh my memory.

Q. You may?

A. All told approximately 17 per cent of the area

of the fracture consisted of porosity, blow-holes.

Q. Which would weaken after 17 per cent?

A. It might be considered that way, but the posi-

tion of the blow-holes is much more important than

the average area—relative area.

Q. What was that position? How important

was the [144] position of that blow-hole and that

porosity to the strength of that arm?

A. I think the porosity on the inner side of
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that casting in there was very important. Just as
I say, if the force went in that direction it would
make it tear and break easier.

Q. Let me ask you a question, Mr. Cheney, which
might seem a little simple: Blow-holes in cast steel
tend to make it weaker?

A. It is just that much less metal. I would say
it would make it weaker.

Q. In other words, you would say that any blow-
hole will weaken the metal?

A. Oh, well, just in that proportion it is the
same.

Q. In proportion to the number and size?
A. The same as the actual metal that exists.

Q. Is cast steel apt to segregate when it is cast?
A. It often occurs, yes, sir.

Q. What does segregation in steel do to the
steel?

A. It forms a condition like we have here in
this broken arm (indicating).

Q. Would you say, then, there is segregation in
that casting ?

A. There is right at that point.

Q. It was visible to the naked eye? [145]
A. After it broke, yes.

Q. What do you chemists mean when you say,

^'locked-in stresses''?

A. Internal stresses that exist in the metal that
haven't been relieved, so that it can't support the
load it might have if the stresses had been relieved.
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Q. Is there a method of relieving locked-in

stresses ?

A. Yes. Castings are usually annealed.

Q. What do you mean by "annealed"?

A. Heated up to the point that those stresses

are dissipated.

Q. In your opinion were any internal or locked-

in stresses completely relieved in the raiser head,

based on your examination?

A. At that point where the fracture occurred

the structure indicates that the casting was not com-

pletely annealed.

Q. What tests are there to determine whether

blow-holes or porosity exist in a cast steel, other

than if it is visible to the naked eye?

A. Take an X-ray of it.

Q. Would that show porosity and blow-holes?

A. Yes, if they are large enough.

Q. What do they mean, or what do you mean

by "large enough"?

A. Large enough so that they could be photo-

graphed. [146]

Q. In your opinion would an X-ray show that

blow-hole?

A. Oh, it would show that big one easy.

Q. Easily? A. Yes.

Q. What do they mean by a microgram?

A. Just a picture taken through a microscope.

Q. Would that reveal blow-holes?

A. No, sir.
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Q. Are there any other ways to determine the
existence of blow-holes, porosity, segregation than
X-ray?

Mr. Callaway: I object to that, if your Honor
please, as being immaterial. The mere existence of
other measures is not the test, in a case of this kind,
as to what is reasonable inspection. No foundation
has been laid for this witness to so testify.

The Court: He has already testified to some of
it, and there was no objection.

Mr. Callaway: I didn't object to it.

The Court: I think in view of that fact I will

allow the question to be answered.

However, I am going to tell the jury that the
question of the existence of that does not necessarily

mean that has to be followed in this case. The ques-
tion is whether such reasonably should be followed
by a manufacturer. In other words, a manufac-
turer is not required to take every piece of [147]
steel he puts out and put it under an X-ray machine.
It would make steel much more expensive than it

is now.

It is for you to determine ultimately whether
there was a failure to take such precautions and
make such tests as a manufacturer ordinarily would
follow^, under these circumstances.

With that modification

Mr. Olson: Will you add another modification?

The Court: What is that?

Mr. Olson: That the reasonability of the test is
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also based upon the use to which the thing is to be

put.

The Court : That is right. And it is to be deter-

mined by the jury as to whether it is reasonable in

the particular case.

With those modifications, you may answer the

question. The question is, are there other tests,

other than the X-ray test you were speaking about?

The Witness : Yes, there are other tests, such as

what they call magniflux. That is usually used on

forgings and articles of that type, to show cracks

which are too .small to be visible to the naked eye.

I think a casting of this nature, to visually show

by visual inspection, to show a surface porosity, or

X-ray, would be the only ones I know of to be used

without destroying the casting. [148]

Mr. Olson: I think that is all.

The Court: Cross-examine.

Cross-Examination

By Mr. Callaway

:

Q. Mr. Cheney, were you told when you were

given these circumstances that this device was re-

volving at 7200 revolutions per minute?

A. I don't recall that I was told what the r.p.m.

was they were using at the time.

Q. Well, let's assume that the arm in question

was struck by a piece of wood. That wouldn't

necessarily leave any physical evidence of its hav-

ing been struck, would it?
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A. No. I assume that was the purpose of the
cutter, was to

Q. I am not talking about the cutter. I am
talking about the arm. A. The same.

Q. As a matter of fact, it is just as consistent
that this arm struck some object and that the slip-
ping around on the shaft took place, until the arm
reached its tensile strength, and then it broke, isn^t
that right?

A. No, I don't agree with that, from my view-
point, my opinion.

Q. All right. Now, you don't know which took
place first, do you ? [149]

A. I have an opinion.

The Court: Go ahead and give your opinion.
The Witness

: The broken arm broke first.

Q. (By Mr. Callaway): All right. Now, it

isn't unusual to find blow-holes in cast steel, is it?

A. No. It occurs quite frequently.

Q. As a matter of fact, you can hardly cast steel

without creating some blow-holes, isn't that right?
A. It could happen.

Q. There is no such thing as perfectly annealed
steel, is there? A. Relatively, there is.

Q. I mean actually.

The Court
: The type used in the manufacturing

of this kind of instrument.

The Witness: At the high speed a tool like

this
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The Court : Yes. We are not talking about pre-

cision instruments which are manufactured of a dif-

ferent kind of steel. We are talking about this

kind.

The Witness : The only way I could answer that

is that a tool of this type that operates at that high

speed shouldn't have any imperfections in it.

Mr. Callaway : I move to strike that answer.

The Court : That is a conclusion. I will strike it.

The question was whether porosity of that kind

does not [150] occur in steel which is used for this

type of instrument. This is a cast steel, is it not?

The Witness : Yes, sir.

The Court: It is not the precision instrument

type which requires a special steel ?

The Witness : It is not a forged steel.

The Court : That is right.

The Witness : I hardly know how to answer that.

I have never seen a high-speed tool like that, that

was broken from some other cause, that showed po-

rosity.

The Court: I see. All right.

Q. (By Mr. Callaway) : Well, we are talking

about high-speed tools that are made to cut steel.

This was made, you understand, to cut soft wood.

A. I mean high-speed of the r.p.m.—going

around several thousand times a minute.

Mr. Callaway: That is all.

The Court : You exclude all possibility that that

break may have been caused by some piece of wood

coming in contact with the cutter ?
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The Witness: In my opinion, I don't see how a
piece of wood could have struck that, because the
whole arm is covered by the tool itself.

The Court: All right. Any redirect examina-
tion ?

Mr. Olson : Yes. [151]

^

The Court
:
The cross-examination has been very

limited. I am going to hmit the redirect examina-
tion. Do not bring in any new matter.
Mr. Olson: The cross-examination went to the

material in that casting and metal used in the
casting.

Mr. Callaway: Not a word, except was it ordi-
nary cast steel.

Redirect Examination

By Mr. Olson

:

Q. In your opinion, is ordinary cast steel the
proper steel to be used in instruments of this type ?

Mr. Callaway: I object to that, no proper foun-
dation having been laid.

The Court: The objection will be sustained.
There is no showing a special kind of steel was
ordered. You carry the doctrine beyond limits here.
You make them guarantors. The courts have re-
fused to do that.

The objection will be sustained on all possible
grounds. This is not proper redirect examination.
Mr. Olson

:
I am not trying to be improper, your

Honor.
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The Court: I know. I am using the word in the

ordinary sense. It is not material inquiry. It is not

a subject which is germane to the issues here.

When I try to use an ordinary dictionary word

you resent it. It shows how words become a pat-

tern. We are used to [152] using the words ^in-

competent, irrelevant and immaterial." I do not

mean you are asking improper questions. I mean a

proper subject to inquire into.

Mr. Olson : I have no further questions.

The Court : All right.

Mr. Callaway : That is all.

The Court: Step down.

(Witness excused.)

The Court: Do you have any doctors here?

Mr. Olson: I certainly have.

The Court: We will put them on.

Mr. Olson: I have run out of witnesses.

The Court : I want to warn you, since this is the

first time you have been here, to never do that. If

you do, you are going to work Saturday. You are

not in the Superior Court. You do not limit your

witnesses here, or sometime you will find yourself

in the position of where you cannot go on and I

will ask the other side to go on. I control the hours

in this court.

Mr. Olson : I understand, your Honor.

The Court: You should have had those witnesses

here. We could easily put through one doctor. This
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* case has to be finished tomorrow, otherwise we will
work Saturday morning.

Mr. Olson: I wanted to discuss that with you,
your Honor, as to the doctors. The doctors are not
available. [153]

The Court: The doctors will have to be here
whether they are available or not. They will have to
be here tomorrow morning at 10:00 o'clock. Doc-
tors are subject to subpoenas, just like anyone else.

Mr. Olson: I will have one here at 10:00 o'clock

tomorrow morning.

The Court
:
We try to accommodate them by put-

ting them on out of turn, out of order. I will not
stop the trial of the case to wait for a doctor.

Mr. Olson : I am not asking you to.

The Court
: This case was set, and I gave you a

definite day. I continued it to Thursday, with the
understanding we would be through. I worked very
long hours in the other case to finish.

I am not going to lose any time tomorrow. I am
giving your warning—both sides—if the case is not
finished tomorrow we will work Saturday.

Mr. Callaway : I understand.

The Court: Otherwise, we will have to go to

Tuesday, and that is too long. If we finish the

taking of testimony and the arguments I might
change the technique and instruct the jury Monday.
I will determine that later on. Do not make any
w^eek-end engagements.

Now, ladies and gentlemen of the jury, we are

about to take an adjournment to tomorrow morning



200 Woodworkers Tool Works, etc.

at 10:00 o'clock. [154] You are admonished not to

converse among yourselves or with anyone else on

any subject connected with the trial, or to form or

express an opinion thereon until the case is finally

submitted to you.

You have heard only one side of this controversy,

and you should keep your minds open, because you

are not in a position to form any inference or any

conclusion as to any fact in this case until all the

evidence is in and you have been instructed by the

court as to the legal principles which apply.

You will find this case involves a very, very tech-

nical problem of law, as to which you will have to

be instructed very, very fully before you analyze

the facts which are proven in this case. The de-

fendant has not had his say as yet. There is testi-

mony to be offered in their behalf, oral testimony,

and I understand some depositions are going to be

read. Until all the evidence is in, keep your minds

open and do not form any conclusions as to the ulti-

mate facts, as to whether the plaintiff is or is not

entitled to recover, or as to any of the facts in

the case.

When you return in the morning go to the jury

room and we will call you when we are ready.

(Whereupon, at 5:20 o'clock p.m., Thursday,

February 16, 1950, an adjournment was taken

until 10:00 o'clock a.m., Friday, February 17,

1950.) [155]
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Los Angeles, California,

Friday, February 17, 1950. 10:00 A.M.

The Clerk: No. 9134-Y, William J. Byrne v.

Woodworkers Tool Works, a corporation, for fur-
ther trial.

The Court
: Let the record show the jury is in the

box. Proceed.

Mr. Olson: With your Honor's permission, may
I call Mr. Byrne to the stand for about two
questions ?

The Court: Yes.

WILLIAM J. BYRNE,

the plaintife herein, recalled as a witness in his own
behalf, having been previously sworn, testified fur-
ther as follows

:

Direct Examination
By Mr. Olson

:

Q. Mr. Byrne, since your accident did you keep
any records of your own making concerning medical
bills paid or owed by you since this accident %

A. Yes, sir.

Q. Have you since yesterday's court session had
occasion to refresh your memory with those notes?
A. Yes, sir.

Q. Will you tell us, to the best of your knowl-
edge, what medical bills are now owed by you or
have been paid in [157] your behalf to date ?

Mr. Callaway: I object to that at this time on the

ground no proper foundation has been laid. I as-
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sume that the doctors are here and they are the ones

to testify.

The Court : The amount he paid is one element.

They can testify as to whether they were necessary.

Overruled.

Q. (By Mr. Olson) : Answer the question.

A. To the best of my recollection I owe between

$350.00 and $400.00.

Q. Medical bills ? A. Medical bills.

Q. Have you refreshed your recollection con-

cerning the time you actually lost from employment

as a result of this accident?

A. The time that I lost

Q. Answer yes or no. A. Yes.

Q. Will you tell what that time is now?

A. It is eight months, almost eight months and

a half.

Q. Do you know what your average weekly earn-

ings were just before the accident?

A. My average weekly earnings were $64.00.

Mr. Olson: That is all. [158]

Oross-Examination

By Mr. Callaway

:

Q. Mr. Byrne, you returned to work on the 10th

of January, 1949? A. Yes, sir.

Q. You worked to the 1st of February?

A. Yes, sir.

Q. As a helper? A. Yes, sir.

Q. At the same rate of pay? A. Yes, sir.



vs. William J, Byrne 203

(Testimony of William J. Byrne.)

Q. What you did during that period of time was
to move things around, isn't that right? You
didn't attempt to operate any machine?
A. No, sir.

Q. What was there about the duties of a helper
that you couldn't perform during that period of
time ?

A. I was unable to lift the doors on and off of
sanding tables. I was unable to hold

Q. I am not talking about in connection with
the operation of any machines. You weren't at-

tempting to do that. I am talking about the work
that you went back there to do as a general helper.

A. Well, it was moving doors and assisting

people in moving objects like doors and door
panels. [159]

Q. What was there about your condition that
prevented you from doing that?

A. I had no grip in my hand. I was not able to

hold any quantity in my hand, pieces of wood.
The Court

: Do you have any more grip in your
hand at this time than you did then ?

The Witness
: The doctor has not examined me

lately.

The Court: I did not ask you that. I asked if

you had any more grip now than you had then?
The Witness : Not very much, sir.

Q. (By Mr. Callaway) : Is it your testimony
that you can't pick up anything with that hand and
lift it?
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A. To a limited extent I can lift it, sir. I can

lift a book.

Q. You have calluses on your hand, I notice.

What do you do to get those %

A. Well, I have to do a certain amount of work

in order to pay my living expenses.

Q. I didn't ask you that. I asked you what you

did to get the calluses on your hand.

A. Oh, worked in my yard.

Q. Anything else ?

A. Oh, occasionally I do something else. I will

dig or something like that.

Q. Sir? [160] A. Occasionally I will dig.

Q. When you say work in your yard, do you

mean with a rake and hoe and spade %

A. Yes, sir.

Q. What is there about this work of yours in tree

surgery that you can't do?

A. In doing cavity work and so forth I am not

able to use my hand in using a chisel or a hammer.

I am not able to hold certain types of power equips

ment that is necessary in the work. I am not able

to hold a rope in my hand.

Q. Now, actually, when did you go into the tree

surgery business? A. About the 1st of July.

Q. What is it?

A. About the 1st of July, 1949.

Q. Did you spend any time between February

1st and July in training yourself for that?

A. No, sir.
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Q. You hadn't ever had any experience along
that line before, had you ?

A. I had done quite a bit of studying from
books and through knowledge I had learned from
other people.

Q. Actually, you have been making $300.00 to

$400.00 a month in that business, which is more than
you were making at the time you were working as a
mill worker, isn't that [161] right?

A. No, sir. At the time—^may I explain, sir ?

The Court: Go ahead.

Q. (By Mr. Callaway) : Yes.

A. At the time that I gave your assistant that
figure—

—

Q. You mean Mr. Lopardo here (indicating) ?

A. Yes. that was my gross. Out of that I
had to pay my expenses and living, and so forth.

Q. Well, you remember when your testimony
was taken in Mr. Olson's office, your attorney, on
the 21st of November of last year by Mr. Lopardo ?

A. Yes.

Q. At that time you were given the following
explanation, were you not, and I am reading on page
2, lines 10 to 26, inclusive, and lines 1 and 2 on
page 3. This is Mr. Lopardo speaking :

''Probably your counsel has explained to you the

nature of a deposition. However, to clarify it for
the purpose of the record, please be advised that

pursuant to certain sections of the Federal Law of
Civil Procedure the defendant is entitled to ques-
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tion you under oath as to certain matters concerning

the allegations in your complaint.

'^ Though this proceeding appears to be informal,

it actually has all the solemnity of a court proceed-

ings. [162]

''After the questions are propounded and your

answers given, they will be taken down by the re-

porter, typed up and put in pamphlet form, after

which they will be submitted to you for reading. At

that time you may make corrections, if you so desire.

At the time of trial, however, if you do make any

corrections, I will be entitled to ask you why you

made those corrections.

''Therefore, to avoid that, in the event I ask any

questions that are not clear to you, or you do not

understand, or you do not hear, please ask me to

repeat them or rephrase them so you can under-

stand them. Is that clear?

"A. Yes."

Then starting on page 3 at line 21

:

"Q. Would you give us a rough approximation

of your weekly intake, your earnings?

"A. Well, I would like to clarify it in this man-

ner: I have only been in business a few months,

and due to output of expenditures, my own personal

income has been cut down to practically nil outside

of living expenses.

"Q. I am not trying to pin you down to dollars

and cents. Could you give us an approximation of

your weekly income ? [163]
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''A. Well, it will vary from one hundred to sev-

eral hundred.

''Q. Well, would you strike an average? You
say you have been in business a few months now,
and apparently you are earning money. Now, will
you tell us how much you make on the average ?

''A. On an average gross, $200.00.

''Q. You have, however, brought in more in busi-
ness than $200.00, haven't you?

^^A. Yes.

^^Q. How high have you gone?
''A. Well, I can't possibly say offhand, without

looking.

''Q. A rough approximation will do.

'^A. Oh, $350.00 to $400.00.

''Q. Per week?

^^A. Yes."

Is that your testimony ? A. Yes, sir.

Q. What prevented you from working at some
type of work, Mr. Byrne, from the 1st of February
to the 1st of July, 1949?

A. I spent quite a bit of time going from one
mill to another, to different lumber companies, and
so forth, trying to secure a position in that line of
work and a position which I was able to do. [164]

Q. This law suit was filed on the 21st of January,
1949, is that right ?

A. To the best of my knowledge.

Q. Does that have anything to do with your
leaving your work on February 1st ?
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Mr. Olson : I object to that question.

The Court : He has a right to answer that. Over-

ruled.

The Witness : No, sir.

Mr. Callaway : I think that is all.

Mr. Olson: Two questions.

Redirect Examination

By Mr. Olson

:

Q. As a matter of fact, Mr. Byrne, you didn't

leave your work on February 1st, you were laid off?

Mr. Callaway : Just a moment. That is leading.

Q. (By Mr. Olson) : Did you voluntarily quit

your work on February 1st, from Selby Company?

A. No.

Mr. Callaway: I object to counsel asking a lead-

ing question and educating the witness, and follow-

ing it with one that is possibly proper.

The Court : The objection will be sustained.

Q. (By Mr. Olson) : Why did you leave your

work on February 1st, Mr. Byrne?

A. They let me go because due to my injury I

was not [165] able to carry on the work that I was

supposed to do, and I was holding up other men

from their work. It was not up to the standard that

I had done before.

Q. Hold your right hand up, Mr. Byrne, and

make a fist.

(Witness complies.)
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Q. Is that the best you can do with your little

finger? A. Yes (indicating).

Mr. Olson: That is all.

Mr. Callaway
: I have nothing further.

The Court: All right. Step down.

(Witness excused.)

Mr. Olson: I will call Dr. Sutherland to the
stand.

DR. ROSS SUTHERLAND,
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and tes-

tified as follows:

The Clerk
: What is your name, please ?

The Witness
: Ross Sutherland, M.D., 1332 Wil-

shire.

Direct Examination
By Mr. Olson

:

Q. What is your business or profession, Dr.
Sutherland ?

A. Traumatic and orthopedic surgery.

Q. Are you licensed to practice medicine in the

State of [166] California^

A. That is correct?

Q. How long have you been so licensed?

A. Since 1920.

Q. What schools have you graduated from and
w%at degrees do you have ?

A. Stanford of Southern California.
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Q. Medical School? A. That is correct.

Q. What degrees have you obtained?

A. M.D.

Q. You specialize in some branch of medicine ?

A. In traumatic and orthopedic surgery.

Q. What does it mean?

A. Those are conditions as a result of direct

trauma.

Q. Trauma means what?

A. Break and contusion of the tissues.

Q. By outside source.

A. By outside source.

Q. To the layman repairing injuries ?

A. That is correct..

Q. Did you ever have occasion to examine Wil-

liam Byrne, the plaintiff in this action?

A. I examined him on November 25, 1949.

Q. Where was this examination held? [167]

A. It was made at my office.

Q. When you made this examination did you ob-

tain a history of the patient's injury?

A. I did.

Q. What was that history ?

A. The patient gave the following history, that

on October 28, 1948, a steel casting broke, cutting

tendons of the patient's right hand on the surface.

An operation was performed on the hand by Dr.

Detwiler of Burbank.

Q. Did you then make an examination of Mr.

Byrne's hand? A. I did.
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Q. Will you describe what method you used in
making this examination ?

A. Well, the examination was a typical clinical

examination and radiograph picture, and X-rayed
the hand and found a chip fracture off the head of
the fourth metacarpal

Q. Stop there. What is the fourth metacarpal?
A. That is the bone from the wrist down to the

first joint of the finger.

Q. Thank you. Continue.

A. This chip fracture had completely healed.

There had been an injury to the flexure tendons of
the fifth finger, which had been sutured.

Q. Just a minute. The flexure tendons are
what? [168]

A. The tendons that bring the fingers down into

the palm of the hand. There was also injury to the
fourth finger over the metacarpal joint. This was
repaired, except for a little weakness of the third

phalanx.

Q. Did you find any abnormalities with Mr.
Byrne's hand, as a result of your examination?

A. The examination revealed there was loss of
flexion or the ability to bring the fifth finger down
into the palm of the hand. The degrees of limita-

tion of motion were as follows : Distal phalanx or

the phalanx on the end, the extension or the ability

to fully extend the finger was 160 over 180, or 20
per cent loss. Flexion of the distal phalanx was
over 90.
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The second phalanx, the middle one, extension 180

over 180 ; complete. Flexion was over 90.

Metacarpal of this joint here (indicating), ex-

tension was 180 over 180; could get it fully straight.

Flexion was 90 over 90.

The tip of the fifth finger failed to touch the palm

of the hand by three inches.

Patient was advised to make repair of the fiexure

tendons in the fifth finger by surgery, which will

require about a week's hospitalization, and about

eight to ten weeks of further disability following

surgery.

Q. Now, do I understand your testimony to be

that you [169] recommend surgery be performed on

this hand?

A. Unless it is performed on this hand the con-

dition of the hand is permanent.

Q. What was your testimony regarding the loss

of grip in that hand?

A. There is 25 per cent loss of hand grip.

Q. That will continue the rest of his life, unless

reparative surgery is undergone ?

A. That is correct.

Q. Will you explain to the jury what this opera-

tion consists of ?

A. The operation consists of opening up the

palmar surface of this fifth finger and approxi-

mating the tendon. It is a difficult job and should

be done by a tendon specialist.

There may be some permanent disability even fol-
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lowing surgery, because it has been a long time
since the tendons have been separated, in the proxi-
mal portion of this area of the tendon, if there is a
point of severance retraction up into the direction
of the wrist (indicating). There is also some slight

hypesthesia or numbness of this finger, where the
sensory nerve had been disturbed.

Q. You found that nerve had been disturbed in
his hand ^

A. He has a very small percentage of disturb-
ance of sensation. [170]

Q. When a person receives a trauma or an in-

jury, as Mr. Byrne did, the nature of it, is it apt to

produce a numbing sensation of the hand at the
time of the trauma ?

A. Sometimes trauma will produce numbness of
the part immediately at the time of the accident.

Q. What causes thaf?

A. That is due to disturbances of the sensory
nerve being cut.

Q. How long can that numbness last?

A. Sometimes for hours or days.

Q. Is there any treatment for this type of in-

jury, other than reparative surgery?

A. There is no other treatment that will proxi-

mate these tendons without surgery.

Q. Is there any—I will use the word advisedly

—

guarantee that reparative surgery will restore his

hand to normal function ?

Mr. Callaway: I object to that as calling for

speculation or surmise.
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The Court: Overruled.

The Witness: I would say he would still have

some residual permanent disability following sur-

gery. It has been a long time since these tendons

were injured or atrophied. They may be frayed.

They may not repair within the period of time and

there may be some residual weakness. [171]

Mr. Callaway : That is all speculation.

The Court : That is all right. Doctor, is the con-

dition due to the incompetency of the surgeon who

forgot to sew those tendons in a manner in which

they should have been sewn ?

The Witness: Definitely not, your Honor, be-

cause even perfect repair in a certain percentage of

tendon cases will give way. It is a very difficult

procedure, and even with the experts repairing them

a certain percentage of failure occurs.

The Court : You say this would require not only

a specialist, but a specialist within a specialty ?

The Witness : Yes.

The Court: Isn't it likely that because the sur-

geon employed was the average run-of-the-mill sur-

geon that he may not have done the thing that your

expert, plus expert, would have done ?

The Witness : Well, no.

The Court : I know you gentlemen hesitate to an-

swer that question, but this jury has a right to

know whether this condition is partly caused by this

man not getting the care he should have had, re-

gardless of whoever is responsible for the failure to

do it.
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The Witness: Your Honor, I don't know Dr.

Detwiler. He may be a very expert man in tendons.

As I tried to explain, [172] a certain percentage of

cases done by experts are failures.

The Court: All right.

Q. (By Mr. Olson) : How much does an opera-

tion of the type you recommend ordinarily cost ?

A. Well, from a private standpoint I imagine

specialists would charge this man anywhere from

$300.00 to $500.00.

Q. How much hospitalization would be required ?

A. Probably a week.

Q. In the hospital? A. Yes.

Q. How much permanent disability would you

say the patient would have after that operation ?

Mr. Callaway: I object to that as calling for

rank speculation and conjecture.

The Court : It is conjectural. I will give the fed-

eral instructions as to experts to the jury. Over-

ruled.

The Witness : Well, it may vary anywhere from

five to ten per cent.

Q. (By Mr. Olson) : I don't think you under-

stood my question. What I meant to say—perhaps

I didn't make it clear—assuming Mr. Byrne had this

operation, how long would he be incapacitated be-

cause of the actual operation, from doing anything ?

A. As I stated, maybe eight to ten weeks.

Q. That is what I was after. And that opera-

tion, as you state—I want to be sure I understand
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it and the jury does—would require cutting into the

hand? A. Oh, very definitely.

Q. When they cut into the hand, what would

they do?

A. Well, they would bring the tendons down and

proximate end to end. If the upper part of the

tendon is too short, the tendon man may have to

take a piece of tendon from one of the other tendons

and graft it together. You can't tell what the de-

gree of operation is in there until you get into it.

Q. Let me ask you this, Doctor: Would an in-

jury to the tendon of the little finger tend to impair

the functioning of the finger next to it?

A. Well, this man had some minor injury to the

fourth finger. With the fifth finger's inability to

make a full hand grip, there is a little disturbance

in the grip, but it is minor. Minor disturbance of

the fourth finger tendon, in reference to hand grip,

the fifth finger produces somewhat of a slight block.

Q. That is what I wanted to know. A. Yes.

Mr. Olson : I think that is all.

Cross-Examination

By Mr. Callaway

:

Q. Doctor, at the time you saw Mr. Byrne on

November 25, [174] 1949, he wasn't wearing a cast,

was he? A. No cast.

Q. He told you that he was disabled from Octo-

ber 28, 1948, to February 14, 1949?

A. Correct.
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Q. He then worked two weeks but then was off

until May, 1949, is that right?

A. That is correct.

Q. In other words, as he recited those facts you
took them down? A. That is right.

Q. Now, the only fracture that he received was
a chip fracture on the fourth finger, isn't that right?

A. I have forgotten just which one, fourth or
fifth, but, anyway, the check-up X-rays I made
showed it had completely repaired.

Q. Healed? A. That is right

Mr. Callaway: That is all.

The Court : All right.

Redirect Examination

By Mr. Olson

:

Q. Did your examination disclose whether that

fracture went through the joint of the bone or just

the bone ?

A. No. My examination didn't disclose that, be-

cause I [175] didn't have the original X-rays for

comparison.

Q. You didn't see the original X-rays?
A. No.

Q. You had just the ones you took when you
examined him? A. That is correct.

Mr. Olson: That is all.

The Court : Step down.

(Witness excused.)



218 Woodworkers Tool Works, etc.

Mr. Olson: Your Honor, may we approach the

bench ?

The Court: Yes.

(The following proceedings were had in the

presence but out of the hearing of the jury:)

Mr. Olson: I was unable to get hold of Dr. Det-

wiler until 9:30 last night. He has an emergency

tonsillectomy, and two others. He said he would get

here as close between 10:30 and 11:00 as he could

make it. Mr. Callaway will stipulate the minute he

walks in I can call him.

Mr. Callaway : I have no objection to that.

The Court : You will have to rest.

If you are going to make a motion, I want you to

make it so we will not be losing time.

Mr. Callaway: I will agree if the motion is not

acted upon favorably he may put him on out of

order.

The Court: It just does not relate to lia-

bility? [176]

Mr. Callaway: No.

The Court : I try not to be unreasonable in these

matters.

Mr. Olson : I just want an understanding.

The Court: You know under what pressure I

work. I do not want to wait for people to come in

out of order.

Mr. Olson: It is my understanding that I am

going to rest now, and I will put on Dr. Detwiler

when he arrives.
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(The following proceedings were had in the
presence and hearing of the jury :)

Mr. Olson: At this time, subject to the stipula-
tion of counsel, the plaintiff rests.

The Court
:

The question has arisen whether the
motion you are about to make, Mr. Callaway, has to
be made in the presence of the jury. I will hear it

out of the presence of the jury.

Ladies and gentlemen of the jury, there are some
legal matters that have to be taken up with the
court before the defendant proceeds with the case.
You will retire to the jury room, and we will call

you.

May it be stipulated the usual admonition has
been given to the jury?

Mr. Olson: So stipulated.

Mr. Callaway: So stipulated.

(The following proceedings were had out of
the presence and hearing of the jury:) [177]

Mr. Callaway
: Comes now the defendant Wood-

workers Tool Works, a corporation, and moves this

court for a judgment of nonsuit on the following
grounds

:

1. That there has been no evidence introduced
that the defendant manufactured the item in ques-
tion.

2. There has been no evidence that the defendant
sold the device to plaintiff's employer.

3. There has been no evidence showing a causal
connection between the breaking of the device and
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the injuries sustained by the plaintiff. Those are

the grounds on which the motion is predicated.

The Court: I want to say this, gentlemen : I have

given this subject a great deal of thought and I

think the law on the subject is contained in the

cases which have been decided since 1940, beginning

with Kalash v. Los Angeles Ladder case, and the

others.

Mr. Callaway: Your Honor, may I give you my

views on that?

The Court: Yes.

Mr. Callaway: I am familiar with the case of

Kalash v. Los Angeles Ladder you have mentioned,

your Honor. I don't feel that the law of California

is applicable for the reason that certainly if there

was any negligence it must have happened in Illi-

nois. It couldn't have possibly happened in Los

Angeles.

The Court: It is not a question of where negli-

gence [178] occurs. It is the question of where the

suit is brought. This is a transitory action.

In the leading case on the subject, the case in

New York, Judge Cardozo did not decide it accord-

ing to the law of Illinois, but under the law of New

York.

Mr. Callaway : There was an action filed in New

York.

The Court : That is right. We will take judicial

notice of the fact your corporation is a corporation

of the State of Michigan. The negligence there con-

sisted of the faulty construction of a wheel that

came off.
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Mr. Callaway
: Here is an action filed in the Fed-

eral Court by a citizen of California against a citizen

of Illinois.

The Court : That is right.

Mr. Callaway: Claiming that the defendant cor-

poration negligently manufactured an article. It is

my contention under

The Court: Erie v. Tompkins.
Mr. Callaway: Yes.

The Court
:

No. You misinterpret that case.

Mr. Callaway
: I may misinterpret it, but that is

my interpretation.

The Court: I have lived with that case. We
have had to abolish a whole branch of law.

Mr. Callaway: I want to speak to you just a
minute about the proof in this case. Where is there
any proof we even [179] manufactured it? Cer-
tainly from the evidence adduced by the court itself,

regardless of which State the court decides to fol-

low, there is no evidence in this case that there is

any causal connection between this device breaking
and the injury that this man received.

The court asked these questions itself. You asked
the witness several times, ''Now, are you certain

that all that had happened was a click?'' And he
told you that he was, at the time he jumped down
on the floor.

Now, he has the board there. I don't know what
happened and I don't guess there is anybody that

can reconstruct what happened. He had the board
and he let the board go.
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Here is a device whirling at 7200 revolutions per

minute. If the board went up, naturally, when the

board is down under the cutting edge that is one

thing, but if the board flew up and hit one of these

arms, then that is quite another thing. There is no

evidence here, I don't think, on which the court

should let this jury guess and speculate.

The Court: Let me give you an illustration of

how things repeat themselves since I have been on

the bench here. I thought of it last night.

The reason I asked that question was to try to find

out what caused the injury. I do not know what

caused it, and the evidence does not show what the

direct cause was. However, this is the situation:

If that click which was caused by the [180] breaking

set in motion the group of events that resulted in

his injury, in view of the fact the click was not an

ordinary click but was brought on by what actually

later developed was a break in the instrument or the

object, they are liable for the consequent injury.

I will give you an illustration of a case tried here

about seven or eight years ago. A woman went to

the basement of Sears, Roebuck where they were

selling hardware. She was buying a door. The

doors were suspended on a rack, sideways. They

were hung just the way you see clothes hung in

these large clothing stores. As she touched one of

the doors the rack gave way and the whole group of

doors struck the floor. They did not strike her. But

it frightened her and she backed away from them

and, unfortunately, backed into a piece of ma-
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chinery which she could not see. She hurt herself
in the usual place where women hurt themselves
when they are hurt, that is, the sacroiliac region.

I am not going to say what the result of the case
was, but I sent the case to the jury although there
was no evidence whatsoever in that case of any
direct relation between the two. She was not hit by
anything. The unusual event caused her to react in
a certain way, which an ordinary human being
would react in, and the injury resulted.

In the case if the click were, as he said, an un-
natural click, and set in motion the chain of events,

the mere fact [181] we do not know whether he was
actually cut by the flying pieces of steel or whether
his hand was cut when he ducked—that is a good
expression, although it does not sound very nice,

but it expresses the situation—it is traceable to this

untoward event.

The Supreme Court of California has said that

expert testimony to the effect that a particular acci-

dent is traceable to faulty manufacture is enough to

present a prima facie case.

Mr. Callaway: Yes, your Honor. But let me
give you my views on that.

The Court: All right.

Mr. Callaway : Now, the court will have to hold,

as a matter of law that the proximate cause or the

thing that set the other matters in motion was a
click.

Now, I don't know how the court could know that

that click might not have been a small piece of steel

in some of the wood he was working on.
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The Court: I do not have to decide how I would

hold. You are the one who asked for a jury. If you

had wanted my reaction to the facts you did not need

to have asked for a jury.

Mr. Callaway: This is a matter of law.

The Court: If you had wanted my reaction to

the facts you did not need to ask for a jury. You

asked for a jury and [182] you are entitled to their

reaction and not mine.

Mr. Callaway : At this time I am entitled to have

your legal ruling on the evidence, if the evidence is

not sufficient to present, a factual situation upon

which the jury should pass.

The Court: I do not agree with you. I think, in

the first place, we are bound by the law of California

and the law of California as set forth in the latest

cases on the subject, which I will read into the rec-

ord in a minute, holds that the facts such as are

presented here are sufficient to take the case to the

jy^ry.

I want to refer to the cases. I will cite the leading

ones, all of which I have here.

The cases I refer to are : Kalash v. Los Angeles

Ladder Company, 1 Cal. (2d) 229 ;
Dryden v. Con-

tinental Baking Company, 11 Cal. (2d) 33; Honea

V. City Dairy, 22 Cal. (2d) 614; Escola v. Coca-Cola

Bottling Company, 24 Cal. (2d) 453; Sheward v.

Virtue, 20 Cal. (2d) 410; and then the case from

which both of you borrowed instructions, the

O'Rourke v. Day & Night Water Heater Company,

31 Cal. App. (2d) 364. I am citing that case be-
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cause, while a petition for hearing was not applied
for, the Supreme Court has on several occasions

approved it.

The Gerber v. Faber case, 54 Cal. App. (2d) 674,

has language which I do not think the Supreme
Court would approve. [183] For that reason I
am not going to give any instructions that are based
on it. My good friend and former associate. Judge
Shinn, was making a lot of new law at a time when
there was not any. He used language which the
Supreme Court at the present time would not ap-
prove.

For instance, he intimates that if a man bought
from a manufacturer the best product, that would
be a defense. That is not the law as laid down by
the Supreme Court.

In fact, the Supreme Court has specifically said
in one of these cases, Sheward v. Virtue

:

''Virtue Brothers received rough iron leg

castings moulded to their own patterns by an-

other firm. It is conceded that freedom from
negligence does not inure to the manufacturer
because it purchased parts from another which
were defective."

That contradicts the Gerber case, although the

Gerber case was later. In Gerber v. Faber, 54 Cal.

App. (2d), at page 680, it will give you my view, and
that will also give you an indication of my view on
the instructions.

Of course, when the case is closed, the evidence
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is closed, before you argue, I shall indicate to you

my action upon the instructions which you have

submitted. What I have already stated is going to

save time, because you will get an idea what I per-

ceive the law to be. [184]

Mr. Olson: May I make two comments?

The Court: Just a minute.

Mr. Olson : Excuse me.

The Court : I will hear anything additionally you

want me to add. I have not ruled as yet.

Mr. Callaway: I fail to see where there is any

evidence, where the complaint alleges that we even

manufacture it.

The Court: Our Circuit Court, unfortunately,

has adopted the scintilla rule now. It never was

the rule in this Circuit. In fact, I was congratulated

once by Mr. Justice Miller, that fortunately the

scintilla rule does not apply. With me as a guinea

pig the Circuit Court deviated from that, and be-

ginning with the Harvey case and other cases, they

have held that practically a scintilla of evidence was

enough.

Mr. Callaway: I don't think there is even a scin-

tilla of evidence that we sold this article as alleged

to the plaintiff's employer.

The Court: I do not think an issue is made of

that.

Mr. Callaway: Yes, he alleges it and we deny it.

The Court: I think there is an inference to be

drawn from it. If you want to rest, you have a

good point. You had better rest, without putting in
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any evidence. When you put in your evidence, you
are going to supply it.

Mr. Callaway: I am going to put on evidence,

because I [185] won't supply it. There is nothing
in my evidence to supply it.

Mr. Olson: May I make a comment for the
record ?

The Court: Yes.

Mr. Olson
: Counsel for defendant has said there

is not even a scintilla of evidence that this part was
manufactured by the defendant. I call attention to

the answer of defendant on page 2, paragraph D

:

''Answering the incorporated paragraph V
defendant admits that it sells Champion panel
raiser heads; that it partially manufactured
said article, but alleges in this connection that

it did not cast the said raiser head nor any part
thereof. '

'

Mr. Callaway: Are you trying to talk the judge
out of his ruling ?

Mr. Olson: I want that for the record. It is

admitted in the answer.

The Court: I thought there was enough of ad-

mission of manufacture to bring it into the case.

All right, gentlemen. We will take a short recess.

We will then call the jury and you may proceed
with the evidence.

(Short recess taken.)

(The following proceedings were had in the

presence and [186] hearing of the jury:)
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The Court: Let the record show the jury is in

the box. Proceed.

Mr. Olson: Dr. Detwiler is in court now, your

Honor.

DR. HOWARD F. DETWILER

called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and tes-

tified as follows

:

The Clerk : What is your name, please ?

The Witness : Howard P. Detwiler.

Direct Examination

By Mr. Olson

:

Q. Dr. Detwiler, it is very difficult to hear you

back here, and the jurors might have difficulty.

Keep your voice up as much as possible, will you?

A. All right.

Q. What is your business or profession ?

A. I am a physician and surgeon, M.D.

Q. Are you licensed to practice medicine in the

State of California? A. Yes.

Q. How long have you been a physician and sur-

geon? A. Since 1941.

Q. What schools have you attended and what

degrees have [187] you obtained?

A. I attended the College of Medical Evangelists

at Loma Linda, and I hold an M.D. degree.

Q. Do you specialize in any particular phase of

medicine. Doctor ?

A. I have not formally specialized in a residence.
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However, I have been particularly interested in in-

dustrial surgery.

Q. What do you mean by ''industrial surgery"?
A. That means the care of cases resulting from

injuries sustained while the patient is at work.

Q. Occasioned by trauma'?

A. That is right, trauma or other causes, related
to their employment.

Q. Have you ever had occasion to examine or
treat William Byrne, the plaintiff in this action?

A. Yes.

Q. When was the first time you saw Mr. Byrne?
A. 28th of October, 1948.

Q. What was the occasion for your seeing him?
A. Mr. Byrne was brought into my office with a

severe injury to his hand.

Q. Which hand? A. His right hand.

Q. Do you know what time that was ? [188]
A. 9:00 o'clock he was injured. He was there

about 15 minutes later, as I recall.

Q. It is your understanding he was in your office

approximately 15 minutes after he was injured?

A. 10 or 15 minutes, yes.

Q. Was he bleeding? A. Yes.

Q. Did you make any examination of his injury?
A. I did.

Q. What did you determine his injury to be?
A. We detected a deep 4-inch laceration of his

right hand which extended from the base of his

ring finger in the distal part of the palmar surface
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around to the dorsal surface of the right small

finger base (indicating).

Q. Will you explain that, using your hand as

an example?

A. The laceration extended from the base of the

ring finger around and to the dorsal aspect of the

base of the small finger of his right hand (indi-

cating).

Q. Did you obtain any history from the patient

regarding the accident?

A. Yes. He stated that he had been working

with a shaper and that something happened to the

wheel, and that he received this injury as a result

of that.

Mr. Callaway : Your Honor, I wish at this time

to ask the court to instruct the witness the history

a patient gives a [189] doctor is admissible for the

sole purpose of being what he told the doctor and

not the truth of the statement he made.

The Court: The court so instructs the witness.

What took place has been testified to by the plaintiff

himself. The doctor, in basing his diagnosis, must

rely upon the origin of the ailment complained of

and therefore he is allowed to say what the patient

told him, but as to whether the facts the patient told

him are true or not is for the jury to determine, on

the basis of the evidence given by the patient himself,

in this case the plaintiff.

Q. (By Mr. Olson) : What, if anything, did you

do at that time, the first occasion Mr. Byrne visited

you with this injury, to treat him?
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A. First of all, we stopped his hemorrhage.

Q. How?
A. By application of the usual hemostats to

bleeding area.

Q. What is a hemorrhage?

A. Hemostat is a small pincers that controls

bleeding.

Q. No. What is a hemorrhage ?

A. Loss of blood. In this case from trauma.

Q. And what did you do, if anything ?

A. We X-rayed the hand.

Q. Did you get a report from that X-ray?
A. Yes. [190]

Q. Will you tell the jury what the report was ?

A. The X-ray showed a fracture—I will read the

report, if I may:

''There is a fracture at the base of the third

proximal phalanx on the medial aspect of the base."

That means this first finger (indicating). The me-
dial aspect is the side toward the body, holding the

palm this way (indicating).

''The structure of the skin and soft tissues is

seen. The picture after surgery is made and shows
the fracture extends into the soft surface, and the

fragment is in good position."

Q. Do you have those X-rays with you, Doctor?

A. Yes.

Q. Were these X-rays taken at the same time,

both of them?

A. One was taken before and one after. Don't
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ask me which was taken when. I think I can tell

you, though.

Q. We will wait for the shadow box.

A. I mean the same day, I understand they were

taken.

Q. One before you treated him and one after-

wards, is that right?

A. That is right. There are two views. An AP
view. That is with the hand out in this position

and the rays striking through the flat surface (indi-

cating). [191]

Q. Is this the X-ray taken before surgery or

afterward (indicating) ?

A. To be very truthful, I read the report of our

radiologist in our office, who reads all our X-rays;

I am not absolutely positive?

Q. You don't take the X-rays?

A. My radiologist takes them.

Q. He interprets them?

A. The technician takes the X-rays and the radi-

ologist reads them. We certainly read them. The

reason I say I am not certain, even though Dr.

Debb in his report mentioned it showed repair of

soft tissue, I believe this is the one taken before

and this is the one taken afterwards (indicating).

However, there would be no way to prove it. That

doesn't make any difference.

Q. Does the X-ray show a fracture of the distal

phalanx ?

A. No, I don't believe they do.

Q. Your report said there was a fracture?
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A. Proximal.

Q. Was there a fracture ?

A. Yes, there was a fracture in the base of the
proximal phalanx, extending from here to here (in-

dicating) . Equally well seen on this view, extending
from here to here, proximal phalanx (indicating).

Q. The fracture went through the joint?

A. Yes.

Q. Is a fracture through a joint more serious
than a fracture that doesn't strike a joint?

A. Yes.

Q. Why?
A. In this case particularly because longer im-

mobilization is required. The longer you must im-
mobilize tendons that are repaired the more likely

you are of a permanently stiff and atrophied finger.

And also, the likelihood of infection and permanent
limitation of motion from the injury to the joint.

Q. As I understand you, in a layman's language,

because the fracture went through the joint it would
require a longer period of being immobilized?

A. Yes.

Q. Which, in turn, would affect the healing of

the tendons? A. That is true.

Q. That is what you mean?
A. That is right.

Q. You saw Mr. Byrne, you stopped the bleeding,

you had X-rays taken of his hand. Then what, if

anything, did you do?

A. We determined the degree of impairment of
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sensation [193] in his hand, indicating nerve in-

jury, and also the degree of impairment of function

of his hand.

Q. How was that done ?

A. By having the patient flex his fingers.

Q. Could the patient flex his fingers?

A. He could not flex his small finger.

Q. Is that why you determined he had a severed

tendon? A. Yes.

Q. What did you do then if anything?

A. We found it necessary to enlarge his wound

by approximately a half an inch, in order to find

the cut tendon end, which always retracts up into

the arm. We united his tendon, using cotton suture.

Q. In other words, you sewed the tendon to-

gether? A. Yes.

Q. How big is a tendon of a little finger?

A. Approximately an eighth of an inch in dia-

meter.

Q. You had to probe and find that?

A. Yes.

Mr. Callaway: Mr. Olson: will you keep your

voice up?

Q. (By Mr. Olson) : What is a compound frac-

ture, Doctor?

A. A compound fracture is any fracture open

to the exterior.

Q. Did you find Mr. Byrne had a compound

fracture? A. Yes. [194]

Q. What did you do after you united the tendon ?
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A. We attempted to unite the severed nerves,

which is often a very difficult and sometimes well-

nigh impossible job. But we always attempt to unite
them with a suture. We then sewed up the deep
tissues and closed the skin, and we applied a cast

to his

Q. Plaster cast?

A. Plaster cast to his hand and his forearm.

Q. What was the purpose of the plaster cast?
A. To immobilize both the tendon and the joint.

Q. How long was he in the plaster cast?

A. The cast was taken off the 27th of November.
Q. It was put on on the 28th of October?
A. Yes.

Q. So he was in the cast one month. Do you
know how many sutures you took in Mr. Byrne's
hand? A. Seventy plus.

Q. What do you mean?
A. We took at least seventy. That is what I

have on my record.

Q. You took seventy or more sutures in his

hand?

A. Yes. His hand was badly macerated. It

wasn't just a clean cut, it was a macerated hand.

Q. I will ask you this, Doctor: Does injury to

a tendon, as in this case the severance of a small

finger tendon, [195] in any way affect the use of

the tendon next to that? A. Yes.

Q. How?
A. Well, now, naturally they function in sym-
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pathy, they function together, usually, I mean, ordi-

narily in the function of the performance of a man's

duties. Also, the immobilization naturally in the

repair of a tendon would affect somewhat the ad-

jacent tendon.

Q. Would it affect the nerves surrounding those

tendons ^

A. It would not affect the nerve unless the nerve

was cut.

Q. Was the nerve of the small finger cut?

A. Yes.

Q. Severed? A. Yes, and macerated.

Q. What do you mean '^macerated"?

A. Chewed up.

Q. When was the last time you saw Mr. Byrne's

hand, except this morning outside of court?

A. I saw Mr. Byrne, I believe, a week ago today,

on the 10th.

Q. Did you observe in that last examination

whether Mr. Byrne's right finger is smaller than his

left finger? A. I did.

Q. It was? [196] A. Yes.

Q. What causes that?

A. Two things. First of all, nerve injury. Atro-

phy of tissue, result of nerve injury.

Secondly, atrophy of disuse. In other words,

shriveling of the part because it isn't used properly.

Q. Do you have a record of how many times Mr.

Byrne visited your office for treatment?

A. Yes.
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Q. How many times does it disclose?

A. Twenty-five times.

Q. Do you know a Dr. Boyes? A. Yes.

Q. Who is Dr. Boyes ?

A. Dr. Boyes is the leading hand surgeon in
Los Angeles.

Q. Have you ever discussed this case with Dr.
Boyes ?

Mr. Callaway: I object to that as calling for
hearsay.

The Court: That is merely preliminary.

Q. (By Mr. Olson) : You say you have?
A. Yes.

Q. To your knowledge did Dr. Boyes treat Mr.
Byrne after you did?

A. Dr. Boyes saw Mr. Byrne during the same
period. Dr. Boyes consulted with him on the 21st

of December, and I saw him several times after

that also. [197]

Q. Did Dr. Boyes' diagnosis of Mr. Byrne's
condition agree with yours?

Mr. Callaway: I object.

Mr. Olson: I will strike that.

The Court: That is a leading question.

Mr. Olson: I don't mean to ask a leading ques-

tion.

The Court: Ladies and gentlemen of the jury,

when a question is asked and the objection is sus-

tained you are not to assume what the answer is

going to be. It is as though you had not heard it

at all.
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Q. (By Mr. Olson) : Doctor, what do you doc-

tors mean by temporary as distinguished from per-

manent disability?

A. Temporary disability is disability of short

duration, which will improve in the normal event

of Nature's healing. Permanent disability is the

disability that patient will carry with him the rest

of his life, depending on the degree of the injury.

Q. In your opinion, based upon your examina-

tion of Mr. Byrne, does he have a permanent dis-

ability? A. Yes.

Q. In your opinion would an operation on this

hand be advisible? A. Yes.

Q. In your opinion should such an operation be

performed by a specialist? [198]

A. Definitely so.

Q. Why?
A. This is one of the most difficult procedures

that we have surgically to perform. In all proba-

bility if Mr. Byrne has a surgical procedure it will

require tendon transplants. I say in all probability

because I don't know exactly what the specialist

will do. However, I do know what is done ordi-

narily. A small tendon is taken out of the forearm

and the tendon is removed completely from this

scarred area, and this new tendon is implanted into

the finger. In other words, into the base of the

terminal phalanx of the injured part. The tendon

is cut here, and this is all new tendon we get around

this scar tissue that caused a lot of disability in
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Mr. Byrne's case (indicating). Definitely he should
have this procedure done, in my opinion.

Q. Do you know what the average expense of
such an operation is?

A. That is a hard question to answer. It is an
expensive procedure.

Q. How long a period of hospitalization is ordi-
narily required for a person that undergoes such
an operation?

A. Not a long period of hospitalization.

Q. How long?

A. Two or three days, so far as the time in the
hospital is concerned. [199]

Q. Would the hand be put in a cast?

A. Yes.

Q. How long ordinarily would the hand remain
in a cast?

A. At least three or four weeks.

Q. Are those operations in your experience and
knowledge always successful?

A. By no means.

Q. What is the usual result of such an operation ?

A. That is a hard question to answer. I can tell

you the ideal result.

Q. Yes.

A. I Imow that the function in this case would
be greatly improved by an operation. To say that

the function would be normal, that I very, very
seriously doubt in this case. But the function would
improve greatly, as far as the ability to flex the

finger.
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Also, in this case there should be another at-

tempted nerve repair. Now, the tissues have all

healed. There is still numbness. In other words,

there is still lack of nerve supply to the finger.

That should be done at the same time.

Q. What is nerve repair ?

A. The scarred ends of the nerves are isolated

and the nerves are united.

Q. How large are nerves? [200]

A. Extremely small.

Q. Sewed together?

A. Sewed together they are about the size of

an ordinary string.

Q. If I have asked this question somebody cor-

rect me. I don't think I have. Would a person who

received such an injury as Mr. Byrne received ex-

perience a feeling of numbness immediately after

the trauma? A. Yes.

Q. Why? A. Severance of nerves.

Q. In this case you testified the nerve was sev-

ered? A. Yes.

The Court : Doctor, could you tell from your ex-

perience in industrial surgery, where you deal with

cuts and bruises and contusions and things like that

constantly, what type of trauma caused this injury?

The Witness: That is a hard question, Judge,

to answer.

The Court: If it were easy, I would not ask it.

The Witness: I don't believe that that could be

answered, except we know that it was a forceful

injury.
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The Court

: Could you tell it was a sharp instru-
ment that caused it ?

The Witness
:

It was not a knifelike blow. Not
like when a glass [201]

The Court: Could it be caused by a piece of
wood striking the hand, a piece of wood going at
great velocity?

The Witness: You ask if it could be. Abso-
lutely, it could be.

The Court: In other words, you cannot say that
this was actually caused by metal coming in con-
tact with a metal object?

The Witness: I feel in this case there is no
question—I mean, it was the metal that caused it,

but

The Court: It was not the metal?
The Witness: It was the metal that caused it,

but you asked if it could be a w^ood piece

The Court: In this case you think the metal
caused it?

The Witness: Yes. I don't think there is any
question in this case.

The Court: All right. The reason I am asking
is because the plaintiff himself could not tell what
actually caused it, what his hand came in contact
with that caused the injury. That is the reason I
am asking you if you can make any deductions
from the way it looked.

The Witness: We felt there was no question it

was a metallic instrument that had caused this.
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Q. (By Mr. Olson) : From your observance of

the wound when Mr. Byrne came in, would it be a

forceful impact? A. Yes. [202]

Q. Because of the shattering of the bone?

A. Yes.

Q. Because of the breaking of the bone ?

A. Yes, and maceration of tissue.

Q. "What do you mean?

A. Well, very vulgarly to describe it, chewed up

;

hamburger.

Q. Did Mr. Byrne complain of pain when you

saw him ? A. He did, indeed.

Q. Would you say he was in great pain?

A. No, I wouldn't. Trauma of this type doesn't

produce great pain. It may produce shock, but

usually trauma of this type

The Court: Is it localized?

The Witness: Relatively. And it isn't the se-

vere type of pain you get after infections. But he

certainly had his share of pain at the time.

Q. (By Mr. Olson) : Later?

A. At the time, chiefly. He had his share of

pain, but you asked

Q. Was he in a condition of shock?

A. He was not in severe shock.

Q. But he was in shock?

Mr. Callaway : Are you going to lead the doctor ?

Q. (By Mr. Olson): Was he in shock? Was

he in any shock? [203] You just brought that

question to my mind.
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A. Well, all I can say, in answer to that ques-
tion, is that most patients with injuries of this

type have a degree of shock. I don't recall whether
Mr. Byrne was in shock or not. I don't have a note.

The Court: The shock would not last long?
The Witness: Only a few minutes.

The Court: There was no evidence of shock
when you saw him ?

The Witness: No severe shock that would even
warrant our putting it on his record.

The Court: I see.

Q. (By Mr. Olson): What is the effect of
shock ?

A. Shock is manifested by collapse of the pa-
tient, marked pallor of the patient, often fainting
and passing out, cold clammy perspiration and a
marked fallen blood pressure.

Q. Were his senses as acute in shock as a person
not in shock ?

A. No, but I don't mean to infer that Mr.
Byrne was in a severe state of shock.

Q. In your opinion. Doctor, excluding an opera-
tion that we have discussed, will Mr. Byrne's hand
remain as it is now for the rest of his life?

A. No. I believe not. I believe it will get worse.

Q. And why?
A. Obviously, Mr. Byrne has no flexion motion,

compensatory union of the exterior tendons. Over
a period of years it may even cause deformity of
his finger. I mean, even a puUing backward, in
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time, and there again the nerves apparently—we

can't say for certain that the nerves are not united,

because we attempted to unite them. We can say

this: There is a lot of numbness still, indicating

that if the nerves were united that the sensation

has not as yet traveled down the nerve root which

often takes a period of several years.

If this does not take effect there again he will

have a tendency of continued atrophy of his finger.

In other words, a continued tendency to shriveling,

so far as his finger is concerned. It should be in-

creasingly in his way if it isn't repaired.

Mr. Olson : Your witness.

Cross-Examination

By Mr. Callaway:

Q. Doctor, let's take a look at those X-rays

again, now, you are talking about.

Do you see a clearly defined fracture line there

at all^

A. You see a very clearly defined fracture line,

extremely clear. There is absolutely no question

of the fracture. It extends from here right down

into the joint surface [205] (indicating).

Q. This little piece right there (indicating) ^

A. That is right.

Q. It is this little piece (indicating)^ Am I

doing it right?

A. You have one finger on the right end, at any

rate.
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Q. Mark it on there with a fountain pen.
A. That is it, approximately (indicating). Here

it is again here (indicating).

Q. There is no displacement there?

A. Very mild displacement.

Q. Now, wouldn't you expect, if he had had a
blow at that area, with a blunt instrument, to get
a more extensive fracture of the bone ?

A. No, I wouldn't.

Q. You wouldn't? A. No, I wouldn't.

Q. That is what causes bones to shatter and
break and displace, isn't it, force? A. Force.

Q. Now, of course, if you had this contraption
here, one whirling in one direction and one the
other at 7200 revolutions per minute
Mr. Olson: Correction. They don't go in oppo-

site directions. [206]

Mr. Callaway: All right. In the same direction,

then.

Q. (By Mr. Callaway) : and you got cut,

of course the force of this blade might very easily

at that speed fracture your finger, might it not?
A. Yes.

Q. It also would, traveling at that speed, chew
up your hand pretty badly before you could get it

out of there, wouldn't it?

A. Absolutely.

Q. Well, now, if an operation on this gentleman's

hand is indicated, why hasn't it been done?
Mr. Olson: I object to that question as calling

for a conclusion of the witness.
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The Court : Read the question.

(The question was read.)

The Court : So far as you know, Doctor. I don't

know how he would know that.

Mr. Olson: It calls for a conclusion, your Honor.

The Court: He was not giving a wholesale job

to do all the operating that is necessary. The pa-

tient has something to say about it.

Mr. Callaway: All right.

The Court: I will sustain the objection.

Mr. Callaway: Very well. I don't think I have

anything more. Just a minute, please. [207]

Q. (By Mr. Callaway) : Doctor, do you have

any further use for those X-rays?

A. We always keep our X-rays.

The Court : That does not make any difference.

If you want them, I will take them. We can return

them when the case is finished.

Mr. Callaway: I don't want to take them. I

would like to have them, and if the doctor wants

them back we can return them.

The Court: They will be withdrawn. We will

apply the same rule to them we apply to others.

We will take them and return them to the doctor

when the case is concluded.

Mr. Olson: All right.

The Court : It may be received in evidence.

The Clerk: As Defendant's exhibits, your

Honor ?
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The Court: Yes.

The Clerk: Defendant's Exhibit B, in evidence.

(The X-rays referred to were marked De-
fendant's Exhibit B, and were received in
evidence.)

The Court: The jurors may want to look at

them. If you do, we will send the shadow box out
to you.

Q. (By Mr. Callaway): I don't see any date
on this.

A. There is the date there (indicating).

Mr. Callaway: That is all.

The Court: Any redirect examination^ [208]
Mr. Olson: No redirect, your Honor.
The Court: You may be excused, Dr. Detwiler.

(Witness excused.)

The Court: It will be stipulated this testimony
may be considered and will appear in the record as

given before the plaintiff rested.

Mr. Callaway: So stipulated.

Mr. Olson: Yes.

The Court : And that the motion that was made
may also appear as though made after this testi-

mony.

Mr. Olson: The plaintiff rests, with one excep-

tion. I would like just for the record—I have
understood your ruling, and I am not arguing with
it—is it my understanding that I am not going to

be allowed to have Dr. Boyes testify in this case
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because of the fact lie is unobtainable in New York

until Monday morning^

The Court: You state it as a fact. I have not

ruled on anything. He is not here.

Mr. Olson: I would like to ask permission

The Court: The doctor is not here, and that is

all there is to it. He is not here, and I am not

continuing any case to wait for any doctor. That is

all there is to it. You are supposed to have your

doctor here.

Mr. Olson : That is what I want.

The Court: Do not say you are not being per-

mitted to put [209] him on. You do not have him

here, and that is all there is to it, and you have

rested.

If Doctor Boyes comes here before the case is

concluded, if you ask me, I will allow you to put

him on out of order.

Mr. Olson: He can't be here until Monday.

Mr. Callaway : Mr. Townsend.

JEROME B. TOWNSEND

called as a witness by and on behalf of the defend-

ant, having been first duly sworn, was examined and

testified as follows:

The Clerk: What is your name, please *?

The Witness : Jerome B. Townsend.

Direct Examination

By Mr. Callaway

:

Q. Where do you reside'?

I
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A. Sherman Oaks.

Q. What is your business or occupation?
A. I am a machine salesman.

Q. For whom? A. Woodworkers Supply.

Q. Is that Woodworkers Supply Company of

Los Angeles? A. That is right.

Q. By the way, Mr. Townsend, did you have
anything to do with the sale to the Selby Company
of a panel raiser head ? [210]

A. To the extent that they saw one in opera-
tion and called us up and ordered it.

Q. Did you take the order? A. Yes.

Q. What did you do, in turn?

A. We sent the order to the Woodworkers Tool
Works in Chicago.

Mr. Olson: At this time I would like to object

to this whole line of testimony on the ground it

is incompetent, irrelevant and immaterial, and has
nothing to do with the issues in this case.

The Court: Overruled. Go ahead.

Q. (By Mr. Callaway) : Now, was the head re-

turned to you or shipped directly to the

A. Shipped direct to the customer.

Q. Did you so specify? A. Yes.

Q. Now, I will ask you what connection the

Woodworkers Supply Company of Los Angeles has
with the Woodworkers Tool Works in Chicago.

Mr. Olson: Don't answer that. I wish to ob-

ject to that question on the ground it is incompe-
tent, irrelevant and immaterial. On the further
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ground this witness—there is no background laid

to show this witness is competent to make [211]

The Court: We will find that out. Overruled.

I think in all these cases the relationship of the

manufacturer to the person who actually uses the

product is an important element in the chain causa-

tion.

Mr. Olson : If I may just add this : This is an

obvious attempt to bring in the question of the

Court's jurisdiction, which has been ruled on.

The Court: There is no question of jurisdiction

here.

Mr. Olson: Certainly,

The Court: You need not be afraid. I will watch

for jurisdiction.

Mr. Olson: Thank you.

The Court: That is not your job. That is mine.

Mr. Olson: That is all I am worried about.

The Court : They have submitted to jurisdiction.

They have not attacked the jurisdiction.

Mr. Olson : On a motion.

The Court : That is denied.

Mr. Olson: Maybe I am wrong, I hope I am,

and I wish to be corrected if I am not. It is my

impression that they have made their record, inso-

far as the jurisdiction is concerned, and been ruled

upon. I don't want this further proof of lack of

jurisdiction to be in this record.

The Court: There is nothing before the Court
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on the question of jurisdiction, nothing to be sub-

mitted to the jury. [212] Let us go on.

Q. (By Mr. Callaway) : You may answer.
A. To the extent that they handle merchandise

of this nature when we have an order for them,
they buy direct from them.

Q. Do you handle any other products, other than
those made by the Woodworkers Tool Works'?

A. Hundreds of them.

Q. Do you stock this particular item?

A. No.

Q. Does the Woodworkers Tool Works of Chi-

cago own any interest in the Woodworkers Supply
Company? A. None at all.

Mr. Olson: I object to that question.

The Court: Overruled.

Mr. Olson: This man is obviously incompetent
to know that. He is a salesman.

The Court: Overruled.

Q. (By Mr. Callaway: Do they have anything
to do with the fixing of the policy of how you run
your business? A. None.

Q. As I understand it, the Woodworkers Supply
sells woodworking machinery and supplies retail.

A. That is correct.

Q. And that you buy products from various

companies [213] at the wholesale price, and sell

them.

The Court : I will sustain the objection. You are

merely repeating what the witness has already testi-
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fied. It is not necessary. The jury heard him, in

the first place.

Mr. Callaway : Very well, your Honor.

Q. (By Mr. Callaway): Now, was the Selby

Company billed for this particular panel head?

A. They were.

Q. I will show you a photostatic copy of a bill.

Mr. Olson: Excuse me, Mr. Callaway. What is

that torn off there?

Mr. Callaway: I don't know.

Mr. Olson: I do. Can I give you one of my

copies that is complete? I object to that with the

part torn off, it is not complete. I know what is on

there.

Mr. Callaway: I do, too, and it is self-serving.

Q. (By Mr. Callaway) : Do you recognize that

as being a photostatic copy of an invoice of the

Woodworkers Supply Company to the Selby Com-

pany? A. Yes.

Mr. Callaway: I offer it in evidence.

Mr. Olson: I object to the introduction of that.

I have a complete copy.

Mr. Callaway: Let's present it to the Court and

let him [214] rule on it.

The Court: Just a minute. Everything is in the

open here, unless I want to have something here

at the bench. I do not like attorneys to rush to

the bench every minute. The jurors get the impres-

sion we are hiding something from them.

State your objection, Mr. Olson.
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Mr. Olson: I object to the introduction of that

document on the ground it is not complete.

Q. Have you the complete one?

Mr. Olson: Yes.

The Court: The bill presented to you?
Mr. Olson : I have a copy of that.

The Court: Bring it to me and let me look at

it and I will determine whether that should go in

or not. If it has any notation put on by the buyer,

then it is an addition to it.

Mr. Callaway: That is what it has.

The Court: I will look at it.

Mr. Olson: I can't fmd it your Honor. I had
five of them.

The Court: Then I will overrule the objection

and I will let you show me later, if you find it, if it

contains something that you think should go in,

if it contains anything that was there when the bill

was received. Anything [215] they put on there

cannot go in.

Mr. Olson: Anything the Selby Company put
on?

The Court: Yes. A bill is a bill the way you
receive it.

Mr. Olson: The Selby Company is not a party

to this action.

The Court: You cannot bind anybody by some-

thing that was not on the bill, that they supplied.

It is self-serving.

Mr. Olson: I will withdraw the objection.
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The Court: All right. It may be received.

Mr. Clerk: Defendant's Exhibit C in evidence.

(The document referred to was marked De-

fendant's Exhibit C, and was received in evi-

dence.)

Q. (By Mr. Callaway) : Mr. Townsend, what

schools or colleges have you attended?

A. Culver Military Academy at Culver, Indiana,

and Southern Methodist University at Dallas, Texas.

Q. After you left school, what did you do?

A. I went to work in the woodshops to learn

machinery.

Q. And how long did you work?

A. Approximately eight years.

Q. Are you familiar with machinery that is used

in connection with cutting of wood?

A. Very much. That is my business.

Q. Did you have anything to do with the super-

intendency [216] of a millwork shop during that

eight years? A. Not during the eight years.

Q. Afterwards? A. Yes, sir.

Q. When was that?

A. That was 1942 to '44, superintendent of An-

derson Desk Company in Los Angeles.

Q. Do you know what a joiner is?

A. Yes, sir.

Q. What is a joiner?

A. A joiner is a machine for the purpose of

removing twist or warp from the surface of wood,
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for the purpose of putting on a flat joint for join-

ing".

Q. What is a shaper?

A. A shaper is what it specifies, for the purpose
of producing on a piece of wood a shape or a con-
tour or a detail.

Q. Do you have an opinion as to the length of
time it takes, as an apprentice, before you become
an experienced shaper'?

Mr. Olson: May I object to that question as

calling for an opinion of the witness, who, I do not
feel, has been qualified as an expert in that field to

which he is testifying.

The Court: Overruled. I think it is all pre-

liminary to qualifying him to testify to certain

things. [217]

The Witness: In my opinion it would take two
and a half years or possibly more to produce a
shaper man to be responsible for any operation to

be presented to him.

Q. (By Mr. Callaway) : Mr. Townsend, did you
specify at the time that Selby Company ordered
this head the brand of head, or did they specify?

A. They did.

Q. I take it there are other manufacturers mak-
ing similar products'? A. Yes, sir.

Q. Do you know of any product on the market,
Mr. Townsend, of a type of this where the arms are

not made out of cast steel ? A. Not any more.

Mr. Olson: I object to the question on the
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ground this man has not been qualified either as a

chemist or engineer.

The Court: That is all right. He has testified

he is familiar with the market. He asked if there

were any on the market.

Mr. Olson: I don't think that was the question.

The Court: Yes. Do you know of any other

product on the market like this, which is not made

of cast steel? That was the question.

The Witness : Not any more.

Q. (By Mr. Callaway) : What did they use to

make them out [218] oi%

A. Brass and bronze.

Q. Were the brass and bronze ones as strong,

have the tensile strength, as cast steel?

A. No, they did not.

Mr. Olson: I object to that question, and the

answer.

The Court: I will sustain the objection as to

that. I do not think you have qualified him to give

an opinion as to the tensile strength of tools.

Do you know why the manufacture of this type

of device in bronze or brass was discontinued?

The Witness: For several reasons. As we have

developed various alloys for the purpose of cutter

heads we found alloys which were easier to use and

had more strength. That is the prime reason.

Q. (By Mr. Callaway): Now, Mr. Townsend,

have you sold any of these same devices made by

the Woodworkers Tool Works of Chicago here in

Los Angeles?
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A. You have reference to this particular type

of head?

Q. Yes. The double one.

A. Yes; two of them.

Q. How long have they been in use?
A. That is a very hard question to answer.

Approximately a year and a half.

Mr. Olson: I object to the question and I object
to the [219] answer and make a motion to strike,

as to what other heads have done.

The Court: I will sustain the objection. We are
not concerned with whether he sold a hundred or a
thousand. We are interested in what this did, if

anything.

Q. (By Mr. Townsend) : How much time is re-

quired for one to become a joiner in millwork?
Mr. Olson: I object to that question.

The Court: I will sustain the objection. When
you asked that question before I did not know what
your object was. I can see your object now. You
cannot prove incompetency or negligence on the part
of the plaintiff in this manner. This man is not
your man. He cannot give an opinion as to this

man's competency by saying how long it requires

to have a man become a joiner.

Mr. Callaway: Well, I thought, your Honor, if

a man is

The Court: No, he is not. I doubt if the evi-

dence is admissible for any reason. I confined my-
self by saying this man is not qualified to give any
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opinion as to the competency of a man to become

a joiner. There is no evidence this man was em-

ployed in any special capacity. He was put to work

at this. You have pleaded contributory negligence.

You have to show that he did something about this

job that he should not have done, from which the

injury is traced.

You cannot prove it by something that some peo-

ple required [220] two years before they were put

on this machine. Not by this witness, anyway. I

will rule this man is not qualified to give an opinion

as to how long it takes to become a joiner, to do

this kind of work.

Mr. Callaway: That is all.

Cross-Examination

By Mr. Olson:

Q. Mr. Townsend, your job is a salesman?

A. That is right.

Q. How long have you been a salesman?

A. Fourteen years.

Q. You are now a salesman?

A. That is right.

Q. You say you went to the University of

A. Southern Methodist, in Dallas, Texas.

Q. What did you study there?

A. Business administration.

Q. You didn't study engineering, chemistry or

physics? A. No.

The Court: Mechanical engineering?
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The Witness: No.

The Court: You actually never worked with a
lathe, or things of that kind?

The Witness : Only as apphed to wood.
The Court: Before? [221]

The Witness: After I was out of school.

Q. (By Mr. Olson) : Do you have any capacity
with the Woodworkers Supply Company except as
a salesman? A. No, sir.

Q. Just as a salesman? A. Yes.

Mr. Olson: On that ground alone I would like

to move to strike all this man's testimony regard-
ing the policy of the Woodworkers Supply Com-
pany.

The Court: Overruled.

Q. (By Mr. Olson) : Mr. Townsend, what is an
alloy ?

A. An alloy is a composite of several metals.

Q. You stated in your direct examniation that

as we developed steel we found it was better with
alloys.

A. I probably should have said that the manu-
facturers of the supplies we handle had found
these alloys

Q. Your testimony is it is stronger with the pres-

ence of alloys? A. It is.

Q. As distinguished from steel without alloys?

A. It is.

Q. Should machinery, in your opinion, machin-
ery used for cutting wood have alloy steel?
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A. It depends on the purpose for which it is

being used. [222]

Q. Should that machinery?

A. I beg your pardon?

Q. Should metal used for the purpose for which

the metal in this part was to be used have alloy

steel in it? A. It could or it could not.

Q. Should it?

A. I couldn't answer that. I say it could or

could not.

Q. Would it make it stronger?

A. Not necessarily.

Q. Didn't you just testify that alloy steel is

better and made steel stronger? A. It does.

Q. Alloy steel in this part would not make it

stronger? A. It would, yes.

Q. When you went out to the Selby Company

regarding negotiations for the sale of this raiser

head, did you take with you a catalogue?

A. I did.

Q. Did you show it to somebody at the plant

there?

A. I believe I showed it to William Walker.

Q. Do you have that catalogue with you?

A. I do.

Q. May I see it?

A. I don't have it here. It is at that bench

there [223] (indicating).

Q. Is this catalogue the one you showed Mr.

Walker?
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A. It is one like it. It might not have been

that particular one.

Q. Did the catalogue you showed Mr. Walker,
whether this or another one of its kind, have on it

as this, Woodworkers Tool Works? A. Yes.

Q. Catalogue Series K-1945 ? A. It did.

Q. To your personal knowledge the panel raiser
head in question here was shipped from the Wood-
workers Tool Works directly to the Selby Company
air express? A. Yes.

Q. Do you know whether that part was ever
paid for? A. It is not paid for.

Q. Do you know the reason why it wasn't paid
for?

A. Well, it failed in that this controversy came
up. Whether it was the failure of the head or
something else, I don't know. The bill has not been
paid.

Mr. Olson: That is all.

Redirect Examination

By Mr. Callaway:

Q. I show you a paper and ask you what it is.

A. This is the original invoice from Woodwork-
ers Tool [224] Works for Woodworkers Supply
Company for a Champion panel head.

Q. That is the one sold to the Selby Company?
A. Yes.

Mr. Callaway: I offer this in evidence.

The Court: It may be received.
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The Clerk: Defendant's Exhibit D in evidence.

(The document referred to was marked De-

fendant's Exhibit D, and was received in evi-

dence.)

Mr. Callaway: That is all.

Mr. Olson: No further questions.

The Court: Step down.

(Witness excused.)

The Court: Have you any other witnesses?

Mr. Callaway: We have other witnesses. I can

go forward with the depositions. They are fairly

lengthy.

The Court: Will you have other witnesses in

addition to the depositions?

Mr. Callaway : Yes. But they are not very long.

I think another half hour will take care of it, so

far as witnesses are concerned.

The Court : All right. Ladies and gentlemen of

the jury, we are about to take a recess to 1 :30. The

Court admonishes you not to converse among your-

selves or with anyone else on any subject connected

with the trial, or to form or express [225] an

opinion thereon until the cause is submitted to you.

(Thereupon, at 12:10 o'clock p.m., a recess

was taken until 1:30 o'clock p.m. of the same

day.) [226]
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Friday, February 17, 1950

The Court: Let the record show the jury is in
the box.

Mr. Olson: May I recall Mr. Townsend to the
stand for two questions'?

JEROME B. TOWNSEND
recalled as a witness on behalf of the plaintiff, hav-
ing been previously sworn, was examined and testi-

fied as follows:

Direct Examination
By Mr. Olson:

Q. Mr. Townsend, when did you first become
aware that the panel raiser head in question here
had broken and an injury had occurred ?

A. When I was called by the Selby Company.
Q. And did you go over there after that call?

A. Yes, sir.

Q. And did you look at the part?
A. Yes.

Q. Did you or did you not tell either one of
the Selbys or Mr. Walker that the part in your
opinion was faulty?

A. I don't recall that I did.

Q. Could you have ? A. Could I have ?

Q. Yes.

A. I certainly could. And I also have said I
didn't think so.

Q. You don't remember? A. No.

Q. Do you remember having a conversation about
it? A. Yes.
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Q. You remember looking at it? A. Yes.

Q. You don't remember if you made any com-

ment about it being faulty or not?

A. No, I do not. I don't remember whether I

did or not.

Q. When you looked at this panel head did you

see this blow-hole in the broken part?

A. I did.

Q. Is that the same blow-hole as you see now?

A. As near as I recall, yes.

Mr. Olson: That is all.

Mr. Callaway: Is there anything unusual about

steel castings having blow-holes in them?

The Witness: Not that I know of, no, sir.

Mr. Callaway: That is all.

The Court : Step down.

(Witness excused.) [228]

Mr. Olson: Plaintiff rests.

The Court: You rested quite a while ago. This

is the defendant's case.

Mr. Olson: Yes. I am sorry.

The Court : Call your next witness.

Mr. Callaway: Mr. Preuer.

ELMER H. PREUER
called as a witness by and on behalf of defendant,

having been first duly sworn, was examined and

testified as follows

:

The Clerk : What is your name, please ?

The Witness: Elmer H. Preuer.
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Direct Examination

By Mr. Callaway:

Q. Mr. Preuer, your business or occupation?
A. Machinery supply business.

Q. What firm or style do you do business under?
A. Operating under the name of Woodworkers

Supply Company, individual ownership.

Q. Partnership or sole proprietor?

A. Individual ownership.

Q. Who owns it? A. I do.

Q. How long have you been in business? [229]
A. Since 1928.

Q. 1928? A. Yes.

The Court
: He is from the concern, or the local

concern ?

Mr. Callaway: Local concern.

The Court: All right. Go ahead.

Q. (By Mr. Callaway) : What relationship do
you have with the Woodworkers Tool Works of

Chicago ?

Mr. Olson: To which I object. It is incompetent,

irrelevant and immaterial.

The Court : Overruled.

The Witness: We buy and sell machinery and
supplies, and in our course of business there are

certain items that are manufactured by the Wood-
workers Tool Works which we sell on a commission

basis.
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Q. (By Mr. Callaway) : By that do you mean

you pay them a certain price?

A. They bill us and we, in turn, bill the cus-

tomer.

Q. They bill you the wholesale price and you bill

the customer the retail price ?

A. They would bill us, if an item were $75.00

they would bill us $75.00 less 10 per cent.

Q. Do they have any financial interest in the

concern? A. Our company?

Q. Yes. [230] A. None whatsoever.

Q. Have they ever had? A. No, sir.

Q. Do you represent any other people who made

wood-cutting or working machinery?

A. A hundred accounts.

Q. Beg pardon?

A. About a hundred accounts.

Q. A hundred manufacturers ?

A. That is right.

Q. Did your concern sell a panel raiser head to

the Selby Company? A. Yes, sir.

Q. Did you bill the Selby Company for that?

A. Yes, sir.

Q. Did, in turn, the Woodworkers Tool Works

bill you for it? A. Yes, sir.

Q. Did they give you any instructions as to how

you should operate your business or sell that prod-

uct? A. No, sir.

Q. In other words, the relationship is solely buy-

ing from them at wholesale and selling at retail?
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A. That is correct.

Q. It is not miusual, is it, Mr. Preuer, where
you place [231] an order for some manufacturer,
where you don't carry the item in stock, to have
them ship direct to the buyer?
A. That is often done.

Q. It was done in this case?

A. Especially where the customer is in a hurry
and requests it to come air express.

Mr. Callaway: That is all.

Cross-Examination
By Mr. Olson:

Q. Mr. Preuer, how often during a given year
of business would you say you sell Woodworkers
Tool Works products?

A. Well, that is rather irregular. In other words,
we may have a half dozen invoices, and none the
next.

Q. But you do have a running course of business
with them every year ? A. That is right.

Q. You are involved in transactions in which
the Woodworkers Tool Works sell products at all

times, that is, you handle it?

A. Not all of their products.

Q. I say some. A. Some items, yes.

Q. Do you keep a catalogue of the Woodworkers
Tool Works in your place of business ?

A. Yes. [232]

Q. Your salesmen are equipped with them?
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A. No. We have our office file catalogue which

they take out if they feel they need it.

Mr. Olson: That is all.

The Court: If a customer asks for one of their

tools, you or the salesman will refer to the cata-

logue ?

The Witness: That is correct.

The Court: So you identify the tool you want?

The Witness : Yes.

The Court : You heard your salesman Mr. Town-

send testify this morning 1

The Witness: Yes.

The Court: He took the catalogue along with

him'?

The Witness: Yes.

The Court : He had the catalogue when they gave

the order?

The Witness: Yes.

The Court: That catalogue is made by them?

The Witness: Yes.

The Court: By the concern?

The Witness : Yes.

The Court: They turn it over to you for taking

orders ?

The Witness : Yes.

The Court: You do not put out your own cat-

alogue ?

The Witness: No. [233]

The Court: All right.

Mr. Callaway : That is all.
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Mr. Olson: That is all.

The Court: Step down.

(Witness excused.)

The Court: Call your next witness.

Mr. Callaway: We have the depositions at this

time.

The Court: All right.

Mr. Callaway: Do you have any suggestion, your
Honor, as to how you want this handled?
The Court

: Put your associate on the stand and
you ask the questions and he answers. Do not read
the argument of counsel. When you come to an
objection counsel will make it. Repeat the objec-

tion if reservation has been made.
Mr. Callaway: We have only one copy of this.

The Court : I have a copy.

Mr. Callaway: Mr. Olson could read the ques-

tions and I will read the answers, and Mr. Lopardo
will make the objections.

The Court: Which deposition are you calling

for? We have to open them up. You gentlemen
are used to having depositions in the State Court
where you can look at them. We do not do that

with ours. Our depositions are sealed and not

opened until the day of the trial.

Mr. Callaway: I am seeking to introduce the

depositions [234] of William Victor Knourek and
Charles E. Meissner.

The Court: The air mail package is still un-

opened. I will order the clerk to open it. Those
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are the originals that were sent to the clerk of the

Court.

Mr. Olson : May I ask if the originals are signed ?

The Court : I will have to see.

Mr. Callaway: I am informed they have been.

They will speak for themselves.

Mr. Olson: There are two, your Honor.

The Court: Yes. Both of them are signed. The

signature of Mr. William Victor Knourek appears

on page 79 and the signature of Charles E. Meissner

appears on page 189.

If you reserved your objections, you may make

any new ones. If you did not, then you cannot make

them here.

Mr. Callaway : They were reserved in the stipu-

lation.

The Court : Let us take a look and see. Eliminate

the preamble. Let us see what you reserve.

Mr. Callaway: The stipulation is attached to the

original. Here is the stipulation regarding that,

your Honor, on the original depositions.

The Court: Let us see what it says. There is no

reservation of any exceptions.

Mr. Callaway: I thought there was.

The Court : There is no reservation of any excep-

tion. Unless they were made there, you cannot make

any. [235]

Mr. Callaway : We will note them

The Court : That applies to both sides.

Mr. Lopardo: It was taken under Rule 26. I

thought perhaps if it wasn't admissible in evidence,

they could be
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The Court: No. Rule 26 does not say you can
take a deposition and not reserve, when you are
represented by attorneys, both sides, and accumulate
a record, and then leave a job to do all over again
by the Court. If that were true, I would not have
allowed the depositions to be taken. Did I not issue
the order of the taking of

Mr. Lopardo
: It is by stipulation.

The Court: An order is necessary. Is not that
stipulation signed by me?
Mr. Olson : No.

The Court: You got by with something, then.
That is not the rule of the Federal Court. No
stipulation is ever filed or has any official standing
unless it is approved by the Court. I know most of
you do not do it. That is why we keep a stamp say-
ing, ^^So ordered. ''

All right. We are wasting a lot of time. Go on
and see what objections there are.

Mr. Olson: I am to read the objections on direct
and he on cross-examination?

The Court: Yes. You make the objections, if

you want to. I do not want them read, because I do
not want the [236] wrangling of counsel. I know
what counsel do when they are away from the

restraint of a Court, before a notary. They make
speeches and everything else. I do not want those

read.

Mr. Callaway: We are not going to read them.
The Court: I give you warning. I know what

attorneys do when they are away from our fatherly

care and supervision.
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Mr. Callaway: We can start on page 3.

DEPOSITION OF
WILLIAM VICTOR KNOUREK

Mr. Lopardo: ''William Victor Knourek, a wit-

ness of lawful age, produced on behalf of the de-

fendant and being first duly sworn to testify the

truth, the whole truth and nothing but the truth,

was examined and under oath deposed and testified

as follows:

''Direct Examination

"Will you state your name, please

f

Mr. Callaway: "William Victor Knourek."

Mr. Lopardo: "And where do you live?"

Mr. Callaway: "At 820 William Street, River

Forest, Illinois."

Mr. Lopardo: "And what is your business or

occupation?"

Mr. Callaway

:

'
' Vice-president in charge of pro-

duction, of Woodworkers Tool Works, Inc."

Mr. Lopardo: "That is a corporation, is it?

Mr. Callaway: "It is."

Mr. Lopardo: "And you have been connected

with that [237] concern how long?"

Mr. Callaway

:

'

' Since 1928. '

'

Mr. Lopardo: "That is an Illinois corporation,

is it?"

Mr. Callaway: "It is."

Mr. Lopardo: "And the plant of Woodworkers

Tool Works, Inc., is located where?"

Mr. Callaway: "At 222 South Jefferson Street,

Chicago 6, Illinois."
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Mr. Lopardo

: ^^And do you maintain a plant or
ofBce anywhere else?''

Mr. Callaway: ^^We do not.—Pardon me: We
have a branch on Adams Street in Chicago, where
we manufacture and rebuild woodworking machin-
ery. It is part of Woodworkers Tool Works, Inc.

;

we just did a little expanding; we have a twJ-story
and four-story warehouse, which we use for re-
building and manufacturing.''

Mr. Lopardo: ^^Do you know the address on
Adams Street?"

Mr. Callaway: -Yes; 610 and 614 West Adams
Street. But none of this work was ever done over
there."

Mr. Lopardo: ^Do you have any place of busi-
ness outside of Chicago?"
Mr. Callaway : "Ysfe do not. '

'

Mr. Lopardo: ^And do you have any show
rooms, or any employees outside the state of Illi-

nois?"

Mr. Callaway: ^We do not; except to the extent
we have [238] one salesman that travels."

Mr. Lopardo
: ^Do you have any salesmen in the

state of California?"

Mr. Callaway: ^No, sir, v/e do not."

Mr. Lopardo: ^And do you have any place of
business in the state of California?"

Mr. Callaway: ^We do not."

Mr. Lopardo: ''Do you have any agents in the
state of California?"



274 Woodworkers Tool Works, etc.

(Deposition of William Victor Knourek.)

Mr. Callaway: ^^We do not."

Mr. Lopardo: ''Is there anyone in California

who is authorized to represent your company in a

business wayl"

Mr. Callaway: ''There is not.''

Mr. Lopardo: "The Woodworkers Supply Com-

pany, do they have any connection with your com-

pany?"

Mr. Callaway: "They do not."

Mr. Lopardo: "And have they at any time been

authorized to act as your agent?"

Mr. Callaway: "No, sir."

Mr. Lopardo: "Now, Mr. E. H. Preuer of that

company, is he employed by your company?"

Mr. Callaway: "No, sir."

Mr. Lopardo: "Then, the only dealings that you

have had with the Woodworkers Supply Company

is that you have sold them some raiser heads; is

that correct?" [239]

Mr. Callaway: "Panel raiser heads, and other

tools we manufacture."

Mr. Lopardo :
'

' Those sales, were they made here

in Chicago, or elsewhere?"

Mr. Callaway: "The orders were mailed in to

us from out of state."

Mr. Lopardo : "And then you delivered the mer-

chandise to whatever carrier they designated, is that

correct?"

Mr. Callaway: "That is right."

Mr. Lopardo: "The panel raiser head in ques-
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tion, that was delivered to air freight, is that cor-
rect r'

Mr. Callaway: '^That is right."

Mr. Lopardo: ^'And you received an order from
Woodworkers Supply Company requesting you to
sell them two panel raiser heads, is that correct?"
Mr. Callaway: '^That's right."

Mr. Lopardo: ^^And you delivered them pur-
suant to their directions to air freight for delivery?"
Mr. Callaway: ^^I believe we only shipped one

air freight; the other one was regular express, if

there were two."

Mr. Lopardo: ^^And then you billed them for
these two items, did you not?"

Mr. Callaway: '^We did."

Mr. Lopardo: ^^They were not acting as your
agents or servants in making a sale?" [240]
Mr. Callaway: ^^They were not."

Mr. Lopardo
: ''And the transaction between you

and the Woodworkers Supply Company was merely
that of vendor and vendee, of seller and purchaser?"
Mr. Callaway :

'

' That is right.
'

'

Mr. Olson: Your Honor, do you want me to

read Mr. Johnston's objection that he made, the

attorney representing me, or shall I make my own ?

The Court: You make the objection.

Mr. Olson: I would like to object to this whole
line of testimony for two reasons. All the questions

tending to show non-agency are leading and sugges-

tive, and not the proper way to prove the relation-
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ship. I make a motion to strike all that testimony

as having nothing to do with the issues in this case

;

irrelevant and immaterial. There is no purpose,

other than to again raise the question of the juris-

diction of this Court.

The Court: The objection is overruled. I do not

want to state the law in advance. I want you jurors

to hear the arguments in this case and the instruc-

tions about the doctrine which is known as res ipsa

loquitur, which means a thing speaks for itself.

Certain inferences are drawn as to certain things

that happen by means of an instrumentality, which

is under the control of a certain party. In order

that you understand [241] the application of this

doctrine, it is absolutely necessary to understand

the relationship of the parties to this transaction.

For that reason the relationship of the Chicago con-

cern which is being used here is absolutely important

for a proper understanding of the arguments and

the instructions to be given you by the Court. That

is why the Court is allowing in this testimony as

to the relationship, so that the foundation be laid

for the instructions the Court is going to give you.

Mr. Lopardo :
^^What is the relationship between

your company and the Woodworkers Supply Com-

pany 1''

Mr. Callaway: ''There is no relationship what-

soever."

Mr. Lopardo: ''You did have dealings with

themr'
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Mr. Olson: That is my question.

Mr. Lopardo: Excuse me.

Mr. Olson: May I make this clear to the jury?
When I interpose it is Mr. Johnston talking, who
was representing Mr. Byrne and myself in this
deposition. Mr. Hubbard represented these gentle-
men. So when I interpose it is Mr. Johnston, my
attorney, talking.

Mr. Lopardo
: I want to say, your Honor, there

are times here when the attorney representing the
plaintiff just cut in and started to ask questions.

There is no way of knowing, really. For instance,

he starts now, and there are a series of questions
that Mr. Johnston asks. [242]

The Court: I am not going to allow that to be
done, any cutting in by the other attorney, unless
it was by consent. It will not be allowed unless it

was by consent.

Mr. Olson: There is no objection to this cutting
in.

The Court
: That does not make any difference.

I will not allow the continuity to be broken.

Mr. Olson: May I go back, then, and ask these

questions when I have cross-examination, as though
they were on cross-examination ?

The Court: Yes. You may go back if they are
not asked in cross-examination.

Mr. Olson : Yes.

The Court : Then you may ask them as a part of

your showing.
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Mr. Olson: Yes.

The Court : I do not want to deprive you of the

benefit of the questions. I do not want any cutting

in by the other attorney.

Mr. Lopardo : The next is over on page 9.

Mr. Callaway: Go ahead.

Mr. Lopardo : About the fifth or sixth line down.

Mr. Callaway: All right.

Mr. Lopardo: ''The head, where do you obtain

that?"

Mr. Callaway: ''The casting?''

Mr. Lopardo: "Yes." "What is the head?"

Mr, Callaway: "The head is composed of two

parts."

Mr. Lopardo: Mr. Johnston interposes a ques-

tion at that point.

Mr. Olson: Go ahead. I will get them later.

The Court: Skip that.

Mr. Callaway : Then he goes over to about page

12.

Mr. Lopardo: Page 12. "Is there any other

locking device there?"

Mr. Callaway: "The pin locates the top head,

and on this sleeve we have milled two fiats whereby

Whereas we have tapped holes in the second part

for tempered hollow head set screws; and these, in

turn, are tightened against the fiats of the sleeve

which is part of part No. 1."

Then I think you go over to about page 14.

Mr. Lopardo: "I will ask to have marked as
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Defendant's Exhibit No. 1 the panel raiser head,
part No. 1 and part No. 2.''

Did an exhibit come in from Chicago wrapped
under separate cover?

The Court: We received nothino;.

Mr. Lopardo: It was sent out with the deposi-
tion and on the last page attested there is a stipula-
tion with counsel it may be sent out under separate
cover. This is the statement of the notary:

^^I further certify that Defendant's Exhibit 1 was
produced [244] at, and constitutes a part of, these
depositions

; and that pursuant to stipulation of the
parties, by their respective counsel, the said De-
fendant's Exhibit 1 is returned under separate
cover. '

'

The Court: Well, I will send Mr. Childress to

the clerk's office and see if he can find it. Go
ahead.

Mr. Callaway: ^^The part with the long sleeve is

part No. 1, the part with the short sleeve is part
No. 2."

Mr. Lopardo: ^^I will ask you, Mr. Kuhn, to

mark the lower portion, with the longer sleeve, part
No. 1; and the upper portion part No. 2."

''We will let the record show that those portions
of the record which have been referred to as Part
1, Part 1 is identified as Part 1 of Exhibit 1 ,- and
that part of the record which has referred to as

Part 2, that has been marked as Part 2 of Exhibit
1. Is that correct 1"
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Mr. Olson: ^^Yes."

Mr. Lopardo : ''Will you look at this, and tell us

what Defendant's Exhibit 1 for identification is?"

Mr. Callaway: ''Defendant's Exhibit 1 is a

Champion panel raiser head."

Mr. Lopardo : "Is that head from the same lot of

steel castings from which the raiser head in ques-

tion was manufactured?"

Mr. Callaway: "That's right." [245]

Mr. Lopardo: "And from whom were the cast-

ings purchased?"

Mr. Callaway: "Grunite Foundries, of Rockford,

Illinois."

Mr. Lopardo: "Of what material is part 1 and

part 2 made?"

Mr. Callaway :
'

' Cast steel.
'

'

Mr. Lopardo: "And that is purchased from

Gunite Foundries, is that correct?"

Mr. Callaway: "That's right."

Mr. Lopardo: "Prior to this time you used an-

other type of material, is that correct?"

Mr. Callaway: "Before making this head out of

cast steel,
"

Then there was an interruption, and another ques-

tion asked.

Mr. Lopardo: "About how long before it was

shipped? If you don't know that, maybe Mr.

Meissner will know."

Mr. Callaway: "I could say from three to six

months before they were shipped."
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Mr. Lopardo

:

'

' Now, the Gunite Foundries from
whom you purchased this, are you familiar with
their standing in the trade?"

Mr. Callaway: ^^They are one of the best in the
steel castings business."

Mr. Olson: At this time I would like to object
to that question and move the answer be stricken on
the ground it has nothing to do with the issues in
this case, and is irrelevant [246] and immaterial.
Mr. Lopardo

: Your Honor, all we are trying to
prove is we exercised due care in purchasing
The Court: That is not a defense in California.

I will sustain the objection. I read the record while
we were discussing the matter, the statement of the
Supreme Court in the Virtue case. That is Sheward
V. Virtue, 20 Cal. (2d) 410. It says there the mere
fact you bought from a first-class concern is not
material.

Mr. Lopardo
: We are not trying to rely on that

alone.

The Court
: It is not a defense. It is not material

at all.

Mr. Lopardo: ^^You had purchased steel cast-

ings from them prior to the lot from which the panel
raiser head was manufactured, which was sold to

the Woodworkers Supply Company; is that cor-

rect?"

Mr. Olson: I would like to also—^you didn't

answer it?

Mr. Callaway: Make your objection.
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Mr. Olson: I will make an objection to the ques-

tion on the same ground.

The Court : The fact they were purchased, I will

allow that fact.

Mr. Callaway :
'

' I don 't know. '

'

The Court : From whom or what concern, or the

standing of the concern is not material. [247]

Mr. Callaway: ''I don't know."

Mr. Lopardo: ''How long have you purchased

from them?"

Mr. Callaway: ''I would have to look at my

records."

Mr. Lopardo: ''I mean, approximately how

many years'?"

Mr. Callaway: ''This could be the only order we

ever gave them."

Mr. Lopardo: "Who is in charge of your plant

for the manufacture of these raiser heads?"

Mr. Callaway: "Charles Meissner."

Mr. Lopardo :
'

'What is his position ? '

'

Mr. Callaway :
'

' Factory superintendent.
'

'

The Court : Just a moment. We will stop right

now. We have found the missing box.

Mr. Clerk, will you open it?

You do not need to stop, Mr. Lopardo.

Mr. Lopardo: "And he has direct charge of the

shop, is that correct?"

Mr. Callaway: "He has direct charge of the

shop and orders all materials he uses for manufac-

turing tools."

Mr. Lopardo: "And the employees or workmen



vs, William J. Byrne 283

(Deposition of William Victor Knourek.)
are under his direct supervision and direction?"
Mr. Callaway: ^^ That's right.''

Mr. Lopardo: ^^I think that is all I have; you
may cross-examine."

Mr. Olson: Does your Honor want me to pro-
ceed with Mr. [248] Callaway?

The Court: Just a moment. Before we go to

cross-examination I think you ought to oifer the
exhibit.

Mr. Olson
: We will have to go back to page 7.

The Court: Counsel may ask the questions so

you will be free to make the objections, Mr. Lopardo.
This box contains parts 1 and 2.

Mr. Callaway: We will reoffer them in evidence.

The Court
: They may be received as Defendant's

exhibits.

Mr. Lopardo : May they be taken out ?

Mr. Callaway : May these gentlemen be excused ?

The Court
: Yes, the men who have just finished.

The Clerk: Is this admitted as Plaintiff's or

Defendant's Exhibit?

The Court: Defendant's Exhibit.

The Clerk: That will be Defendant's Exhibits

E and P, being 1 and 2, respectively.

(The articles referred to were marked De-
fendant's -Exhibits E and P, respectively, and
were received in evidence.)

Mr. Olson: May I see them?

The Court: Yes.
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Mr. Olson : This has guards on it.

Mr. Callaway: To keep you from getting cut,

it has guards on it. Or, rather, it doesn't have the

blades in, or something. [249]

Mr. Lopardo: It has the blades in it.

The Court: We will not stop to comment. No-

body is testifying.

Mr. Olson : Referring you back to page 7, where

these interruptions were made in the form of cross-

examination I will be Mr. Johnston now.

Cross-Examination

^^You did have dealings with them?"

Mr. Callaway: ''As far as selling tools, yes.

When tools are sold by other dealers in the country

we extend them a courtesy discount, whereas they

buy this tool from us and resell it."

Mr. Olson: ''Was that the arrangement between

you and the Woodworkers Supply Company?"

Mr. Callaway: "That is right."

Mr. Olson: "I mean, did they buy from you?"

Mr. Callaway: "They bought from us; we billed

them and they, in turn, billed the customer. I be-

lieve we allow them a 10 per cent commission."

Mr. Olson: "Wasn't it Woodworkers Supply

Company, out there in Los Angeles, that placed this

order?"

Mr. Callaway: "That's right."

Mr. Olson: "At 1222 Santa Fe Avenue, Los

Angeles?"
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Mr. Callaway: ^^I don't know their street ad-

dress.''

Mr. Olson
:

^^I am not trying to mislead you, but
my information in my file shows that Woodworkers
Supply Company, [250] 1222 Santa Pe Avenue, Los
Angeles, took the original order on this."

Mr. Callaway: ^^They did; and they mailed the
order to us."

Mr. Olson
:

^^And just for the sake of the record,
that was for a panel raiser head manufactured by
you, which was listed in your 1945 K catalog; that
is your catalog, put out by your company. Wood-
workers Tool Works, Inc., isn't that correct?"
Mr. Callaway: ^^ That's right."

Mr. Olson: ^^And that had a II4 inch bore, right
hand; is that correct?"

Mr. Callaway: '^The panel raiser head in ques-
tion?"

Mr. Olson: ^^Yes."

Mr. Callaway: '^I don't know the bore size on
it. 11/4 inch bore, is correct."

Mr. Olson
:

^^And then 1% inch bore, right hand.
Champion panel raiser head correctly describes the

raiser head in question here?"

Mr. Callaway :

'

' That is right. '

'

Mr. Olson: '^And that was manufactured by
your company?"

Mr. Callaway: ''Yes, sir."

Mr. Olson: ''I mean the raiser head in question

here was manufactured by your company?"



286 Woodworkers Tool Works, etc.

(Deposition of William Victor Knourek.)

Mr. Callaway: ^^That is right." [251]

Mr. Olson: ''The whole thing is the head, isn't

it?"

Mr. Callaway: ''The head is composed of two

parts."

Mr. Olson: "Would you please state what the

head consists of
;
just describe it briefly?"

Mr. Callaway: "AH right: The head consists of

two parts, the bottom part having three fingers in

the shape of a star fish; and these, in turn, have

high-speed steel knives fastened to them by two

three-eighths inch case-hardened cap screws."

Mr. Olson: "By 'bottom part,' you are referring

to the one which fits immediately on the spindle?"

Mr. Callaway: "It goes on the spindle, yes."

Mr. Olson: "And the other part fits over that;

is that correct?"

Mr. Callaway: "The other part fits over it in

such a manner that when the two pieces are put

together they are in a staggered position."

Mr. Olson: "Now, just for the sake of the rec-

ord, the second part, as you call it, also has three

arms, upon which three knives are mounted?"

Mr. Callaway: "That's right."

Mr. Olson: "And the three arms and the three

knives are substantially similar to those on the first

part?"

Mr. Callaway: "That's right."

Mr. Olson: "And the second part fits over the
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first so [252] that between the two there are six arms
and six knives mounted thereon, is that correct?"
Mr. Callaway: ^'That's right. The second part

of this panel raiser head fits over the sleeve which
is part of the first part."

Mr. Olson: ^^And the first part is mounted di-

rectly on the spindle of the machine on which the
unit is operated, is that correct; that is, on which
the head is operated?"

Mr. Callaway: ^^They both operate on the ma-
chine together."

Mr. Olson: ^^Yes, but the second one is mounted
on the first part?"

Mr. Callaway: ^^Yes, by two hollow head set

screws which are tightened against the flats which
are milled on the sleeve which is part of the first

part of the panel raiser head. The reason for this

keyway (indicating) is that if the two parts were
indexed the same the knives would strike each
other."

Mr. Olson: ''What do you mean by 'indexed

the same'?"

Mr. Callaway: "If these were just like that,

(indicating) one on top of another. This head is not

supposed to be run this way at all, (indicating) it

cannot be run that way."

Mr. Olson: "That is, if the knives were exactly

opposite each other when mounted on the spindle,

that is what you mean? They are exactly opposite

each other now." [253]
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''This whole unit is the head, is that correct?"

Mr. Callaway: ''That's right.''

Mr. Olson: "Then we can agree, can we, that

the correct mounting of these two parts of the panel

raiser head in question is to have the knives stag-

gered so that instead of the two knives being directly

opposite each other on the spindle shaft they are

so mounted by means of the set screw that you

mentioned "

Mr. Callaway: "Keyway."

Mr. Olson: "All right, the keyway—that one

knife on one part is halfway between the position

of the two knives of the other part; is that correct?"

Mr. Callaway: "So far, yes."

Mr. Olson: "Go ahead, if there is any explana-

tion."

Mr. Callaway : "With that we have a slotted key-

way in the sleeve of part No. 1 "

Mr. Olson: "Which is mounted immediately

upon the spindle, is that right?"

Mr. Callaway: "That's right."

Mr. Olson :
'

' Now, go ahead.
'

'

Mr. Callaway : "And we have a pin on the second

part "

Mr. Olson: "You mean a set screw?"

Mr. Callaway: "No, there is no set screw at all;

it is a pin."

Mr. Olson: "Oh, yes; that fits in the slot?"
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Mr. Callaway: ^^Yes.''

Mr. Olson: ^^Pits in the slot so that the adjust-
ment will always be correct r'
Mr. Callaway: ^^No, this is done so that the head

can be put together only one way; and if the head
is not put together with this pin in the slotted key-
way the head cannot be used.''

''The pin locates the top head, and on this sleeve
we have milled two flats whereby "

Mr. Olson: ^^The two flats being the two flat

spaces milled on the shaft at about one-third of the
way around the shaft, each one of them, the other
third being represented by the slot; about one-third
way around is one milled flat, and about one-third
way around again is another milled flat; is that
right?''

Mr. Callaway: ^^Yes. Whereas we have tapped
holes in the second part for tempered hollow head
set screws

; and these, in turn, are tightened against
the flats of the sleeve which is part of part No. 1."

Mr. Olson : ''The set screw being in part No. 2."

Mr. Callaway: ''Yes, sir."

Mr. Olson: "All right."

Mr. Callaway: "These set screws are locked

when the desired height of part No. 2 is made."
Mr. Olson: "Pardon me: Desired height or dis-

tance [255] away from part No. 1, is that right?"

Mr. Callaway: "That's right."

Mr. Olson: "We have been talking about the

lower part and the upper part; and all you mean



290 Woodworkers Tool Works, etc.

(Deposition of William Victor Knourek.)

by that is that the so-called lower part is the one

which is over-all larger, and is mounted directly on

the spindle?"

Mr. Callaway :
'

' On the shaper spindle.
'

'

Mr. Olson: ''And the so-called second part, or

upper part, is the one which is upper in the assem-

bly; or in other words, which goes over the first

part."

Mr. Callaway :

'

' That 's right.
'

'

Mr. Olson: Now we go to page 15, Mr. Callaway.

''You are now referring to Defendant's Exhibit 1

for identification?"

Mr. Lopardo: "Yes."

Mr. Callaway: "Cast steel."

Mr. Olson: "Will you put in the record the date

when the particular panel raiser head in question

was made, and when the castings for it were made,

if this witness knows ? '

'

Mr. Callaway : " I don 't know that.
'

'

Mr. Olson: "And they were shipped in the latter

part of October, 1948, is that correct?"

Mr. Callaway: "It was shipped air express Oc-

tober 23, 1948, invoice dated October 25, 1948, our

invoice B 67519, direct to Selby Company, 1101

West Victory Boulevard, Burbank, [256] Califor-

nia."

Mr. Olson: "May I see it, please?"

Mr. Callaway: "You may."

Mr. Olson : Page 17. "You are now talking about

the castings used in this particular Champion panel

raiser head which is in question here?"
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Mr. Callaway

:

'

' That is right. '

'

Mr. Olson
:
Now we go to cross-examination.

^^Now, Mr. Knourek, will you please tell me, do I
understand correctly that when this unit, the Cham-
pion panel raiser head is mounted, for instance, on
a double spindle shaper the two arms, I mean 'the
two sets of three arms each are mounted opposite
each other but in a staggered fashion, as you have
already described; and the wood upon which the
cutting operation is being performed runs between
them; is that correct?"

Mr. Callaway: ^'That is right.''

Mr. Olson: ^^What is the usual speed at which
such a head is operated, under proper operating
conditions'?"

Mr. Callaway: ^^The head can be operated from
3,000 to 7,200 revolutions per minute."
Mr. Olson: ^^Can it go as high as 10,000?"
Mr. Callaway: ^'I can see no reason why it could

not be run at that speed."

Mr. Olson: '^But ordinarily it is 7,200, is that
right?" [257]

Mr. Callaway: '^ Yes, sir. Speed is used for noth-
ing more than a smooth cut, so that sanding opera-
tions are not needed after the operation is per-

formed."

Mr. Olson: ''That is, the higher the speed, up to

the reasonable limits of operation of the tool, the

smoother the cut; is that correct?"

Mr. Callaway: ''That is right; but the way the

head is made, with a shear cut, it will cut at 3,000
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revolutions per minute and do a very smooth job."

Mr. Olson: ''But it will do a somewhat smoother

job at higher speeds; is that correct r'

Mr. Callaway: ''That is questionable, sir; I

would have to have two machines here and show

that to you."

Mr. Olson: "Now, you say that Defendant's Ex-

hibit 1 for identification, that the cast steel casting

of which part No. 1 and part No. 2, that we have

been talking about here, were made is from the same

lot of steel castings as the casting used in the

Champion panel raiser head in question in this

suitf

Mr. Callaway: "That is right, sir."

Mr. Olson: "How do you know that it is the

same casting; you didn't keep any record of it at

the time, did youl I mean, you didn't mark this

particular casting, or part of the casting, and mark

the part that was shipped out to California, so that

you know that they are both from the same [258]

batch of steel castings, did you?"

Mr. Callaway: "We did not."

Mr. Olson: "You are just depending on your

memory?"
Mr. Callaway: "No; we ordered a certain

amount of castings at that time, and I believe the

number of castings ordered at that time from this

company was 50. Of that lot we still have three or

four castings left."

Mr. Olson: "Now, you did buy castings from

other companies at about the time you ordered these
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castings from this company out in Rockford,—what
was the name of the company?"
Mr. Callaway: ^^Gunite.''

Mr. Olson: "
Gunite, isn't that right?''

Mr. Callaway
:

'

' Not this type of casting. '

'

Mr. Olson: ^^ Didn't you ever order this type of
casting from any other company?"
Mr. Callaway: ^^We have; in fact, we have an-

other order of castings with another company at
this time. We always order our castings ahead."
Mr. Olson: ^^Now, the invoice number, by the

way, on the shipment of this particular Champion
panel raiser head in question, your invoice number
is B 67519; is that correct?"

Mr. Callaway: ''It is."

Mr. Olson: ''And aside from the casting used in
that panel raiser head, you manufactured or fabri-

cated all the other parts; [259] is that correct?"
Mr. Callaway: "We have."

Mr. Olson: "Now, parts No. 1 and No. 2, mean-
ing that part No. 1 is the part that fits directly over
the shaft, and which consists of a bore through a
sleeve at the end of which sleeve there are mounted
three arms, on each of which arms is mounted a
cutter with an adjustable blade and two bolts to

hold the cutter in place on the arm; is that right?"
Mr. Callaway :

'
' That is a knife. '

'

Mr. Olson: "I call it a cutter, you call it a
knife?"

Mr. Callaway :
'

' That 's right.
'

'
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Mr. Olson: ''This is all cast in one piece, the

three arms and the sleeve."

Mr. Callaway: ''That is right."

Mr. Olson: "And unit is made of what kind of

steel?"

Mr. Callaway: "The main castings are made out

of cast steel, and the knives are made out of high-

speed steel."

Mr. Olson: "The knives, however, are separate;

they are separate items, they are not part of the

original casting'?"

Mr. Callaway: "No, they are not."

Mr. Olson: "But the arms and the sleeve are all

one casting and all one material; that is cast steel, is

that correct?" [260]

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: "This particular unit; that is, this

Champion panel raiser head in question in this suit

was designed by your company?"

Mr. Callaway : ' ' That is right.
'

'

Mr. Olson : "And your heads are sold throughout

the United States, including California, and you

sold this one in California, didn't you?"

Mr. Callaway: "That is right."

Mr. Lopardo: "He didn't sell it in California."

Mr. Olson: "Well, it was sold to a customer in

California."

Mr. Lopardo: "That is right."

Mr. Olson: "How do you sell your Champion

panel raiser heads?"
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Mr. Callaway: ^^We advertise them in our cata-

log, and they are advertised in all the national
woodworking magazines.''

Mr. Olson: ^^And this particular type of Cham-
pion panel raiser head was listed and was advertised
in your 1945 catalog, Series K; isn't that correct r'

Mr. Callaway: ''That is correct."

Mr. Olson: ''And that catalog bore on its face,
or within, the name of your company. Woodworkers
Tool Works, Inc., 222 South Jefferson Street, Chi-
cago, Illinois; is that correct?" [261]
Mr. Callaway: "That is right, sir."

Mr. Olson: "And the order for the particular
Champion panel raiser head in question, you say,

was taken or received by you from Woodworkers
Supply Company; and you were directed by them
to ship it to the Selby Company, 1101 West Victory
Boulevard, Burbank, California; is that correct?"
Mr. Callaway :

'
' That is right.

'

'

Mr. Olson: "And the Woodworkers Supply
Company address was then 1222 Santa Fe Avenue,
Los Angeles, California?"

Mr. Callaway: "That is correct."

Mr. Olson: "I note that your invoice shows the

address at 1222 Santa Fe Avenue, Chicago, Illinois;

but that is just a stenographer's error, isn't it?"

Mr. Callaway: "It is, sir."

Mr. Olson: "Are you familiar with the double

spindle shaper manufactured by C. O. Porter Com-
pany, Grand Eapids, Michigan, Model 6?"
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Mr. Callaway: ''I have a general idea what that

machine is, and what it looks like; they are all

alike."

Mr. Olson: ''And your Champion panel raiser

head can be mounted and will operate properly on

that double spindle shaper made by the Porter

Company, will it not?"

Mr. Callaway: ''If their spindle is long enough,

yes."

Mr. Olson: "Well, now, you have no personal

knowledge or recollection of the particular Cham-

pion panel raiser head [262] in question, do you;

you don't remember that particular one, out of all

those you made"?"

Mr. Callaway: "I do not."

Mr. Olson: "Who is your agent for selling these

particular Champion panel raiser heads, or any

other articles made by you, in California r'

Mr. Callaway: "We have no agents in Califor-

nia."

Mr. Olson: "No one at alH"

Mr. Callaway: "Nowhere in the United States

or Europe, do we have any agents."

Mr. Olson: "You do not maintain or keep any

manufacturers' agents, so-called
r'

Mr. Callaway: "We do not."

Mr. Olson: "Nor factory representatives?"

Mr. Callaway: "No, sir."

Mr. Olson: "You have only a salesman?"

Mr. Callaway: "Where?"
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Mr. Olson: ^^Well, I understood you to say that

a while as^o.'8'

Mr. Callaway: ^^We have a salesman—our sales-
man works out of our Chicago office, which is the
only oiSce we have."

Mr. Olson: ^^And does he travel in California r'

Mr. Callaway
: ^

^He does not; he travels the state
of Illinois "

Mr. Olson: ^^You solicit orders, then, through
the use of [263] a catalog, throughout the United
States; is that correct?''

Mr. Callaway: ^^We do."

Mr. Olson: '^And in the particular instance in
question, I am talking about the sale now of this

particular Champion panel raiser head, that order
came to you from the Woodworkers Supply Com-
pany in Los Angeles?"

Mr. Callaway: ^^That is right."

Mr. Olson: ^^And did you sell the item to them,
or did you sell it to the Selby Company?"
Mr. Callaway: ^^I sold the item to the Wood-

workers Supply Company."
Mr. Olson :

'

'Did you bill them ? '

'

Mr. Callaway: ^^I did."

Mr. Olson: ^^Did they pay for it, or did the
Selby Company pay for it?"

Mr. Callaway: '^I am pretty sure that head is

not paid for as yet ; they are holding it up ; but they
have paid for other heads they have since ordered."
Mr. Olson: ''Whom do you mean by 'they'?"
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Mr. Callaway: ^'Woodworkers Supply Com-

pany."

Mr. Olson: ''Didn't Woodworkers Supply Com-

pany inform you that they considered this head

defective r'

Mr. Lopardo: I object to that on the ground it

is immaterial and irrelevant and does not tend to

prove or disprove any issue in this case. [264]

The Court: Objection sustained.

Mr. Olson: "Well, on what basis, then, did they

refuse to pay for it?"

Mr. Callaway: "They refused to pay for the

head because of this trouble they had; but I don't

recall them saying the head was defective."

Mr. Olson: "They never informed you that it

was defective 1"

Mr. Callaway : "Let me see my records :
"

Mr. Olson: "Before you look at you records, do

you have any independent recollection of whether

they ever informed you that this head was defec-

tive?"

Mr. Callaway : "Well, they must have said some-

thing to that effect."

Mr. Olson: "It has now been fifteen months

since you shipped the head, hasn't it?"

Mr. Callaway: "That is why I am not sure."

Mr. Olson: "Well, were you ever informed by

anyone at Selby
"

Mr. Lopardo: Just a moment. You skipped an

objection. Your Honor, we object to all this mate-



vs, William J. Byrne 299

(Deposition of William Victor Knourek.)
rial since the last time I objected on the ground it

is immaterial. It don't tend to prove or disprove
anything in the case. We make the motion that
testimony be stricken. It was given after our ob-
jection was sustained. At that time, of course, they
had [265] no way of ruling on it.

The Court
:

Well, there is no objection before the
court as to the subsequent questions.

Mr. Lopardo
: There is now, your Honor. It is

in the record. Mr. Hubbard made it at that time.
I am repeating it right now, as to all the previous
questions.

The Court: All right. The motion will be
granted.

Mr. Olson: ^^Well, were you ever informed by
anyone at Selby that the head was defective, or did
they ever claim that it was defective T'
Mr. Callaway : ^ ^ I don 't know. '

'

Mr. Olson: '^Can you look at your records and
tell?"

Mr. Callaway: ^^Yes, if I have something in
writing to look at; that is fifteen months ago, I
can't remember."

Mr. Olson: ^'Look at the record, then."

Mr. Lopardo: Your Honor, that is following

along the same line.

The Court: I will sustain the entire objection.

Mr. Olson: I will go on and check over this a
minute.

The Court: I will sustain the objection to any
inquiry about any complaint.
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Mr. Olson: I think we can start further down

on page 27. Is that satisfactory?

Mr. Callaway : You can start there, and we will

see.

Mr. Olson: It is off the subject. [266]

Mr. Lopardo: Go ahead.

Mr. Olson: I think that gets out of that field.

The middle of page 27.

''Did you have anybody make an investigation of

this particular head in question here, to determine

whether it was or was not defective, after the claim

came up that it was defective."

Mr. Callaway : ''We had nobody over to examine

the head."

Mr. Lopardo: I object to that. It is immaterial.

It doesn't tend to prove or disprove anything as

to whether this one particular head was defective at

the time it was shipped. I make a motion to strike

it on that ground.

The Court : I think the objection is good because

it is not cross-examination.

Mr. Olson : This is cross-examnation.

The Court: It is not proper cross-examination.

Mr. Olson: I see.

The Court : The man was not asked to testify as

to any inspection. That is, unless you are making

him your own witness. He testified very simply.

I do not know what your lawyer did to spread this

over 189 pages. He was trying to prove something

that was not asked on direct examination. If you
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want to offer it as a part of your proof, all right.

This Mr. Knourek was asked one thing, the origin
of this. [267] I allowed it only to the extent of his
saying he bought it from another concern. That
is aU he testified to. The rest of it is absolutely
not proper cross-examination.

Mr. Olson : I am checking now.
The Court: I realize that lawyers, when taking

depositions, want to put in everything that a lawyer
will need.

Mr. Olson: May I read this, and make him my
witness on direct?

The Court: Not now. You can offer that later
on as part of direct, part of your proof on rebuttal.

Mr. Olson : That is what I will do.

The Court: We have to keep the continuity of
this case and see where we stand. Any portion of
the deposition that is taken out as not proper at
this time, you may reoffer it and then they may
object, upon other gounds.

Mr. Olson
: I see. Then let's see how far we skip

here. That is an objection down to page 27. There
is no objection after page 29. Starting at page
29

Mr. Lopardo
: At the bottom of page 28 he makes

that objection.

Mr. Olson: That is after that objection. That
isn't an objection to the testimony going on later.

On page 29, Mr. Callaway:

''Is there anybody with your company that has
any direct knowledge,—that was the question."
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Mr. Callaway: ''Oh, no, sir."

Mr. Olson: ''I am talking about the head now."

Mr. Callaway: ''No, sir."

Mr. Olson: "They have no direct knowledge, as

far as you know?"

Mr. Callaway: "We did not see it at all, and we

have not seen it to this day, the head itself."

Mr. Olson: "When you obtained these castings

from the Ounite Company of Eockford, what tests

did you make of the castings, any,—or your com-

pany?"

Mr. Callaway: "I think that should be answered

by my superintendent."

Mr. Olson :
'

' Well, do you know ?
"

Mr. Callaway: "I don't know."

Mr. Olson: "Were any tests made; do you know

that?"

Mr. Callaway: "I don't know."

Mr. Olson: "What inspection did you make of

those heads and castings?"

Mr. Callaway: "That can be answered by my

superintendent also."

Mr. Olson : " Can you not answer ? '

'

Mr. Callaway: "Well, I can say that that head,

during the process of manufacturing, was inspected

at least seven or eight times."

Mr. Olson: "Not by you, however, or your com-

pany?" [269]

Mr. Callaway: "I don't know whether I m-

spected that head, or not."
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Mr. Olson: ^^Did anybody with your company

inspect it?"

Mr. Callaway: ^^Yes."

Mr. Olson: ^^Who was that?"

Mr. Callaway: ^^Well, our superintendent."
Mr. Olson: ^^You don't know that of your own

personal knowledge, do you."

Mr. Callaway: ''I do."

The Court
: This man is putting up a strawman

and knocking him down, trying to ask the man if

he inspected it. He said, ^^No, my superintendent
inspected it."

He said, ''Then you did not do it?"

You are wasting a lot of time.

Mr. Olson: ''You were there when he inspected
them?"

Mr. Callaway: "No, but he has strict orders to

inspect every manufactered product that leaves our
shop."

Mr. Olson: "But you don't know whether he
carried out those orders in the case of this particular

casting, do you,—yes or no, please ?—Well, if you
were not there, there is no way you can know."
Mr. Callaway: "That is right; I would not

know."

Mr. Olson: "Now, it was your custom or prac-

tice to make tests and to make inspections ; but you
don't know what tests and what inspections were
made in this case?" [270]

Mr. Callaway :
'

' That is right.
'

'
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Mr. Olson: '^Now, what would the inspection or

tests that are ordinarily made reveal, of the cast-

ings, I mean?"

Mr. Callaway: ''If the casting is defective we

can see it immediately, when it comes in its rough

state ; and if there are any defects we can also tell

later, when we start making cuts on the casting."

Mr. Olson: ''By cuts you mean machining?"

Mr. Callaway: ^^ Machining; yes, sir."

Mr. Olson: "And the machining is done to

smooth the casting up, is it?"

Mr. Callaway: "That is right, sir."

Mr. Olson: "Machining, in layman's language,

means shaping it up in the form that you desire?"

Mr. Callaway: "That is right."

Mr. Olson : "And you can tell by your inspection

and your tests whether it is a sound casting ;
is that

correct?"

Mr. Callaway: "Most of the time we can."

Mr. Olson: "And what are the tests and inspec-

tions given to castings by your company?"

Mr. Callaway: "I think my foreman should an-

swer that."

Mr. Olson: "Don't you know?—We are not tak-

ing his deposition now."

Mr. Callaway: "I know that he is running my

shop, and I hold him responsible." [271]

Mr. Olson: "What we are trying to find out is

what you know."

Mr. Lopardo: That is objected to.
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The Court: I will sustain the objection, the

whole line of argument. He is badgering a man
because he says he does not know. The next depo-
sition is of the superintendent?

Mr. Lopardo: That is right.

Mr. Callaway : Yes.

Mr. Lopardo: He is the expert.

Mr. Olson
:

'

' Well, he said there were tests made

;

and if there were tests, he should know what they
are.''

Mr. Callaway: '^What tests he made, I don't
know,—about his examinations; I know they were
examined. '

'

Mr. Olson
:
"Bj examined, you mean inspected ? '

'

Mr. Callaway: ''Inspected."

Mr. Olson: ''What is the character of that in-

spection; what did he look for?"

Mr. Callaway: "Defects, flaws, size and appear-
ance, dimensions, whether or not the tool is

complete. '

'

Mr, Olson: "Now, with respect to defects in the

castings, what would such an inspection or examina-
tion reveal?"

Mr. Lopardo: There is an objection on the

ground it has already been covered; asked and
answered.

The Court: The objection is sustained, in view
of the fact the witness stated he did not make the

inspection and [272] does not know. Also, because

the witness did not make the inspection you are
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wasting the court's time, having a man ask fifty

questions to which the witness says he does not

know.

Mr. Olson: Starting on page 33, ^'Then what

could be seen by your inspection, in the way of

defects?''

Mr. Callaway: ''Well, a crack in the casting."

Mr. Olson: ''Porosity?"

Mr. Callaway: "Porosity."

Mr. Olson: "Blow-holes?"

Mr. Callaway: "Blow-holes."

Mr. Olson: "Segregation of the metals?"

Mr. Callaway: "No."

Mr. Olson :
' ' That could not be seen by the naked

eye?"

Mr. Callaway: "You would not have any segre-

gation of the metal in a casting; it is poured hot

and it just flows together."

Mr. Olson: I am not going to read that.

Mr. Lopardo : I was going to object to it.

Mr. Olson: There is no sense in it. The top of

page 35.

"You know, do you not, that a defective casting

which had in it a blow-hole or an excess of slicon

or phophorus or sulphur would be liable to break

or disintegrate when operated at high speed, do you

not?"

Mr. Callaway, that is the top of page 35.

Mr. Callaway : I am looking at it.

Mr. Olson : Pardon me.
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'^If it had one of those defects it would be apt

to break?''

Mr. Callaway: ^^No."

Mr. Olson: ''It could break?"
Mr. Callaway: ''Yes."

Mr. Olson: "And it would be more apt to break
if it had one of those defects than if it had none of
those defects; isn't that correct?"

Mr. Callaway: "That is correct."

Mr. Olson: "Of course, in all of these questions
I have been talking about a casting from which one
of your Champion panel raiser heads was made;
you understand that?"

Mr. Callaway: "I do, sir."

Mr. Olson: I won't ask that.

Mr. Lopardo: Your Honor, he asks the same
question about another technical matter, that a
blow-hole is a void, and I object.

Mr. Olson : That is the purpose
Mr. Lopardo: I want to bring before the

Court

Mr. Olson: I haven't asked it. I understand it

would [274] be sustained. There is no sense in tak-
ing the Court's time.

Page 37, Mr. Callaway.

Mr. Callaway : All right.

Mr. Olson: "It was not the practice of your
company, at the time the particular panel raiser
head in question was made, to conduct tests of the
castings for either blow-holes, or voids, or gas
pockets; is that correct?"
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Mr. Lopardo: I will object to that question on

the ground it is a multisided question. It doesn't

ask for one answer, but several. On the further

ground it is not within the scope of direct examina-

tion.

The Court: Objection sustained.

Mr. Olson; He testified on direct examination

about castings, your Honor, and holes in them.

The Court : No, he did not. The cross-examiner

starts to ask him and then cross-examine him about

his own questions. That is not proper cross-exam-

ination.

Mr. Olson: I will get it on the direct. This is

sort of awkward. Page 38.

^^Then, do I understand correctly that at the time

the Champion panel raiser head was manufactured

by your company you made no tests or examinations,

other than those for blow-holes r'

Mr. Lopardo: I object. That is not what the

witness [275] testified to. It wasn't testified on

direct examination, and it is beyond the scope of

direct.

Mr. Olson: I asked if he understood that was

the question.

Mr. Lopardo: The question is improper. It

doesn't make any difference if the witness under-

stood it or not, your Honor.

The Court: Yes. The objection is sustained.

Mr. Olson: At the bottom of page 38.

*'And you relied upon the tests and inspections

made by the foundry?"
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Mr. Lopardo: Your Honor
Mr. Olson: There is no objection in the record.

Mr. Lopardo: Just a minute. You are starting
out in the middle of a page here, without any
Mr. Olson: I will read back, then, if you want

me to, without objection.

Mr. Lopardo: No. Your Honor, none of this

matter is within the scope of the direct examination.
The objections have been sustained repeatedly.

The Court: I will sustain the objection. It is

quite apparent the cross-examiner was building up
a case, to show this man relied on something. That
is not the case before us.

Mr. Olson: I can take that on rebuttal. [276]
The Court: You will try to. After all, a man

has a right to rely on his superintendent for in-

spections.

Mr. Olson: All I want to know, your Honor, is

do I get a chance to read this on rebuttal, the part

that we are not reading now'?

The Court: All right.

Mr. Olson: I don't care when it is read. It

looks like I will have to read it all on rebuttal.

Mr. Lopardo : Go to page 60.

Mr. Olson : I will read it all on rebuttal and save

all these objections.

The Court: By your making the statement and
my not answering, I am not stating you will be

allowed to, if objection is made. I do not want you
to
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Mr. Olson: As I understand your Honor, so we

understand

The Court : I have already ruled there is nothing

to understand, no understanding at all.

Mr. Olson: I don't understand the ruling.

The Court: I am merely ruling on objections. I

am not asking you to stop, if you do not want to

stop. If you want to stop, stop. Do not stop and

give me a ground I may not approve of.

Mr. Olson: I don't mean to do it. I had better

go on. I don't want to stop then. We will just

go on.

Mr. Callaway: What page? [277]

Mr. Olson : I am just trying to find out. Page 39.

The Court: If objections are made in the record

and I sustain them, I am not going to let you bring

that in as part of your case. I want you to know

that. That is not the rule.

In other words, that is excluded, as though I had

not heard it. You are not going to be allowed to

bring it back and say you want it as part of your

case.

Mr. Olson : No. What I want to do, if you sus-

tain the objections now, I understand it is because it

is outside the realm of cross-examination, but if

that witness were here I would have the chance

to

The Court: He was subject to subpoena. You

could have brought him here.

Mr. Olson : New York.
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The Court: The subpoena of this court extends

to every part of the United States.

Mr. Olson: As I understand your Honor to have
told me earlier, when we were on page 27, it was
that if I wanted to bring that in on rebuttal that it

was all right.

The Court: Subject to exceptions. I am not
making rulings in advance.

Mr. Olson : I know.

The Court: I am not making rulings in advance.
If they do not object to it, I will rule on it at the
time. [278]

Mr. Olson: We had better go on. I want to get
as much of this in as I can.

The Court: Go ahead.

Mr. Callaway: Could I get a drink of water?
Mr. Olson : I would like one, too.

The Court
: To correct the record, I want to say

that that statement was made in conjunction with
the cutting in questions, and not with these other
questions. I could not bind these defendants by erro-
neous testimony that has been brought in which I
have not allowed. I am not supposed to even see it,

to see what it is.

Mr. Olson: You mean the cutting in questions
on direct?

The Court : Those are the only ones.

Mr. Olson: We will have to go on and take the

objections as they arise.

''No, maybe I don't make it clear: Were the



312 Woodworkers Tool Works, etc.

(Deposition of William Victor Knourek.)

castings; that is, the metal that was in the cast-

ings, they were bought by you from Gunite Foun-

dries, isn't that right '?"

Mr. Callaway: ''Yes, sir; we sent our pattern

down to the Gunite Foundries and wanted so many

castings made of each pattern, of a certain type of

steel, which was specified on our order."

Mr. Olson: ''Did you have your own foundry at

the time you made up this Champion panel raiser

head in question?"

Mr. Callaway: "No." [279]

Mr. Olson : "Did your company ever have its own

foundry?"

Mr. Callaway: "Never."

Mr. Olson: "And your company never X-rayed

or magnafl^uxed the castings from which this par-

ticular Champion panel raiser head was made; is

that correct?"

Mr. Callaway: "No, sir."

Mr. Olson: "Do you know whether an open

hearth or an electric furnace was used in casting

these particular castings in question?"

Mr. Callaway: "I don't know."

Mr. Olson: "Do you know what was the method

of casting these particular castings?"

Mr. Callaway : " I don 't know. '

'

Mr. Olson : "You don't know whether steel molds

or centrifugal casts were used?"

Mr. Lopardo: I am going to object on the

ground none of this is competent. It is not ma-

terial.
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The Court

: Objection sustained.

Mr. Lopardo
: I make a motion to strike all of it

for that reason.

Mr. Olson: ^^Do you know what the exact pro-
cedure was that was employed by the Gunite Foun-
dries in making this particular casting?"
Mr. Callaway: ^^No.''

Mr. Olson: ^^You don't know what heat treat-
ment they usedr' [280]

Mr. Lopardo: I object on the ground it is im-
material.

The Court: The objection is sustained.

Mr. Olson
:

^^Who did the machining of this par-
ticular panel head in question?"

Mr. Callaway: ^^That should be answered by my
foreman. '

'

Mr. Olson: ''Would your company do it, or some
other company?"
Mr. Callaway: ''Our company manufactured the

entire head, from the casting which we purchased."
Mr. Olson :

'
'And did the machining ?

'

'

Mr. Callaway : "We did. '

'

Mr. Olson: "Now, isn't it a common occurrence
in machining this type of casting to find blow-

holes?"

Mr. Callaway: "Very uncommon."
Mr. Olson: "What is done with the casting when

blow-holes are discovered?"

Mr. Callaway: "They are immediately thrown
on the junk pile."
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Mr. Olson : Page 42, Mr. Callaway.

''Are the blow-holes easily discovered after the

casting is machined?"

Mr. Callaway: I haven't found it.

Mr. Olson: Page 42, about three or four lines

down.

Mr. Lopardo: I object to that, your Honor, on

the ground it is not within the scope of direct exam-

ination. [281]

The Court: Yes. The objection will be sustained.

Mr. Olson: ''After assembling the panel head;

that is, after placing the knives in proper position

on the casting, and assembling the entire panel head,

what tests or inspection are made on the whole as-

sembled unit before it is sent out to be sold?"

Mr. Callaway: ''We have several different in-

spections that this head goes through from the time

we receive and check in the casting until the time it

leaves our shipping room."

Mr. Olson : ' 'Will you describe those ? '

'

Mr. Callaway: ''The castings come in and they

are weighed and counted, examined by one of the

receiving clerks. The castings are then taken to

the third floor of our shop, turned over to our fore-

man, Mr. Meissner; and he, in turn, checks the

weight and enters that on the carbon copy of the

order he ordered this merchandise with."

Mr. Olson: "You are talking now about the

order for the casting?"

Mr. Callaway: "Yes."
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Mr. Olson: ^^Wliat is the significance of the

weight of the casting?''

Mr. Callaway
:

^ ^No significance whatsoever. '

'

Mr. Olson
:

'

' Then, why is the we Jght taken ? '

'

Mr. Callaway: ^^We buy this by the pound."
Mr. Olson

: ^^How long have you been in the par-
ticular [282] line of work that you are in now?—

I

understand that is the manufacture of machine
tools, including, among others, the Champion panel
raiser head; is that right?"

Mr. Callaway: ^^Yes, sir; I have been connected
with Woodworkers Tool Works since 1928; during
which time I worked in all the departments of the
shop, having a thorough knowledge of all opera-
tions which take place in the manufacturing of our
tools."

Mr. Olson: ^^ Including, I assume, the inspection
and examination of the tools after they are finished

;

is that right?"

Mr. Callaway: ^^Yes, sir."

Mr. Olson: ''And you know, do you not, that if

a casting contains blow-holes, and that casting is

used in the making of a panel raiser head, that

during the ordinary operation of the raiser head a
blow-hole is apt to cause the raiser head to explode
or disintegrate, do you?"

Mr. Callaway: ''No, sir; I do not. We have
made holes in castings larger than those caused by
blow-holes, and giving them a great deal of abuse,

trying to break off those prongs; and we were un-
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able to do so with a six pound hammer, swinging

this hammer with both hands."

Mr. Olson: ''But you do know if the hole was

large enough it would be very easy to break off the

prongs?"

Mr. Callaway: ''If the blow-hole was large

enough you [283] would be able to see it; and in

this case, where the blow-hole was supposed to be,

if the blow-hole was large enough that part of the

prong would be separated from the casting."

Mr. Olson: "Now, by the prong, you are now

speaking of that part of the panel raiser head upon

which the cutting blades are mounted?"

Mr. Callaway :
'

' That 's right.
'

'

Mr. Olson: Page 48, at the bottom. "Your com-

pany recognizes that unless the machine tools put

out by it are structurally sound, that the use of

those tools may constitute a danger to the operator;

is that correct?"

Mr. Callaway: "That is correct."

Mr. Olson: "And that, among other reasons, is

the purpose of the examination and inspections you

make of your various machine tools, including the

Champion panel raiser head; is that correct?"

Mr. Callaway: "That is right, sir."

Mr. Olson: "Now, I believe you said that you

had been 21 years, or thereabouts, since 1928, I

think you said, with the Woodworkers Tool Works,

in various capacities?"

Mr. Callaway :
'

' That is right.
'

'
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Mr. Olson: ^'And have you worked in every divi-

sion or department of the shop?''

Mr. Callaway
:

'

' That is correct. '

'

Mr. Olson: ^^And many of those in the office, I
assume; [284] is that right?"

Mr. Callaway
:

'

'Very little office work. '

'

Mr. Olson
:

'

' Practically all production work ? '

'

Mr. Callaway :

'

' That is right.
'

'

Mr. Olson: ^^At any rate, you are thoroughly fa-
miliar with the various phases of the manufacture
of machine tools made by your company, including
the Champion panel raiser head?"
Mr. Callaway :

'

' That is right. '

'

Mr. Olson: '^And you are also thoroughly fa-

miliar with the various steps and methods used in
testing and inspecting and examining those tools,

from one phase or one step; that is, from the be-

ginning of the manufacturing process down until

the finished product is taken out, turned out ; is that
correct?"

Mr. Callaway :

'

' That is right.
'

'

Mr. Olson: Then there is a lot of squabbling.

Page 55, Mr. Callaway.

''Now, a small blow-hole might not have any ef-

fect on the casting at all, is that right?

Mr. Callaway :

'

' That is right.
'

'

Mr. Olson: ''But a large blow-hole might have a
serious effect, and might cause a grave structural

defect?"

Mr. Callaway: ''Yes."
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Mr. Olson: ''And it would depend on the size of

the blow-hole, as to whether it constituted a struc-

tural defect, or [285] notr'

Mr. Callaway: ''But a blow-hole that large would

be detected in the machining of the casting."

Mr. Olson : Page 59, Mr. Callaway.

"One is blow-holes at the point of break; the sec-

ond is high phosphorus; and the third is high sili-

con content; could those cause a structural weak-

ness?"

Mr. Callaway: "I answered, I don't know."

Mr. Olson: "In the casting?

Mr. Callaway: "I don't know.

Mr. Olson: "Yet, you have 21 years in the ma-

chine tool business?"

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: "And you have conducted examina-

tions and inspections of castings, including Cham-

pion panel raiser heads such as the one in question

here?"

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: "And yet you say you don't know

that would cause a dangerous condition?"

Mr. Callaway: "I don't know."

Mr. Lopardo: Now, redirect examination, on

page 60.

Redirect Examination

"The castings which were used in the panel raiser

head in question, that was purchased from a repu-

table manufacturer, was it not?"
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Mr. Callaway :

'

' They were. '

' [286]

Mr. Olson: I object to that question and make a

motion to strike on the groimd that it is irrelevant

and immaterial.

The Court: That is along the same line. The
objection is sustained.

Mr. Lopardo: ''Furthermore, had you ever had
any trouble with any castings which you had pur-

chased from this company?"
Mr. Callaway: ''Never."

Mr. Olson: I object on the same grounds.

The Court: The objection is sustained.

Mr. Lopardo : Page 62.

"In the manufacture of your product here, you

mentioned certain inspections ; these inspections are

carried out during the entire manufacture, is that

correct?"

Mr. Callaway :
'
' That is right.

'

'

Mr. Lopardo: "And these inspections are made
to determine that the casting which is used is in good

condition, and will withstand the pressure to which

it will be subjected?"

Mr. Callaway: "It will more than stand the

pressure; that is a very light cut."

Mr. Lopardo: "And in determining whether or

not these castings would stand the pressure which

would be required of them, in the use for which they

are manufactured, have you made certain tests;

namely, drilling holes through the arms to deter-

mine whether or not that would weaken the
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arms [288] to an extent that it would break if used

for the purpose for which manufactured?"

Mr. Olson: I object to that as leading and sug-

gestive. Secondly, the test suggested and assumed

is irrelevant, and the results thereof would be im-

material and irrelevant to any issue in this case.

Thirdly, there is no comparison of any conditions

under which such tests would be made and the con-

ditions under which the particular accident in ques-

tion here is alleged to have occurred.

The Court : I will sustain the objection.

Mr. Lopardo : Starting on page 64 at the top

:

''When it comes in, that is inspected by the clerk;

is that correct?"

Mr. Callaway :

'

' That is right.
'

'

Mr. Lopardo: ''From there where does the cast-

ing go?"

Mr. Callaway: "It goes to the shop, and the

foreman "

Mr. Lopardo : "And who is the foreman ? '

'

Mr. Callaway: "Mr. Charles Meissner."

Mr. Lopardo: "How long has Mr. Meissner been

with your company?"

Mr. Callaway :
'

' Five years.
'

'

Mr. Lopardo: "What is his background, is he a

skilled workman or
"

Mr. Callaway: "Mr. Meissner is regarded as a

toolmaker; and before working for us he worked

for the Chrysler Corporation, [288] I believe; and

prior to that I believe it was 15 years for some other

concern.
'

'
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Mr. Lopardo: ''Have you given instructions to

Mr. Meissner and to your other employees regard-

ing what they are to do during the process of com-

pleting this casting, into a head '?
'

'

Mr. Callaway: ''We have made this tool
"

Mr. Olson : That can be answered yes or no.

Mr. Lopardo : "Whether you have given them in-

structions ? '

'

Mr. Callaway: "Yes."

Mr. Lopardo: "Have you given him any in-

structions regarding—what are those instructions?"

Mr. Callaway: "We have been making this head

for over 20 years; and we have a sample of most

everything we manufacture. When these heads are

made we just take our sample head we have, and we

give it to Mr. Meissner, who is a toolmaker and

knows just what to do ; and he does not have to be

told what to do."

Mr. Lopardo: "Yes?"

Mr. Callaway: "Upon seeing the head he knows

what to do."

Mr. Lopardo: "What I mean is, do you have

standing instructions to all your working force

what they are to look for in the process?"

Mr. Callaway :
'

' That is right.
'

'

Mr. Lopardo: "What are they to look

for?" [289]

Mr. Callaway: "Well, they are to look for flaws

in the casting, upon machining the casting ; if they

hit any blow-holes they are supposed to scrap the
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casting immediately. And then the most important

thing is size; or one of the important things is size,

such as the hole diameter, and other different meas-

urements of the tool."

Mr. Lopardo: "I believe you stated on cross-

examination that there are around seven inspections

that are made in the process."

Mr. Callaway: "At least seven; even more."

Mr. Lopardo : "And those are made by competent

and skilled workmen, are they not?

Mr. Callaway: "Mostly skilled workmen; the re-

ceiving clerk that makes the first inspection, we

would not call him a skilled workman; but from

then on—and then the shipping clerk that makes the

final inspection; but all in between are skilled work-

men."

Mr. Lopardo: "Then you have five inspections

here that are made by skilled workmen "?
'

'

Mr. Callaway :
'

' That is right.
'

'

Mr. Lopardo: "You were asked in that long

question whether or not an accident would occur to

one of these panel raiser heads; if the panel raiser

head were improperly installed, might that cause it

to break?"

Mr. Callaway: " It might. " [290]

Mr. Lopardo: "I believe you were asked here if

that were installed upon a double spindle shaper

manufactured by C. O. Porter Company; now, if

they were improperly installed, would that cause it

to break r'
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Mr. Callaway: ''Yes."

Mr. Lopardo: -In other words, the panel raiser
head would have to be installed at the proper-
there would have to be proper clearance, would
there?''

Mr. Callaway: ''There would; there would have
to be proper clearance."

Mr. Olson: Let him tell what would have to be
done.

Mr. Callaway: "The two castings would have to
be staggered, so they could not hit; and the set
screws would have to be tightened securely."
Mr. Lopardo: "If part 1 and part 2 of Defend-

ant's Exhibit 1 were properly installed, what would
be the position of the arms of each part?"
Mr. Olson: "With relation to each other?"
Mr. Lopardo: "Yes."
Mr. Callaway: "They would be staggered; they

w^ould not be aligned."

Mr. Olson: "He did cover that; he said one arm
would be midway between the two on the other
part."

Mr. Lopardo: "If they were exactly opposite
each other, what would that indicate to you?" [291]
Mr. Callaway: "It would indicate that the tool

has been misused; and the way we manufacture that
head, it is impossible to line them up opposite one
another."

Mr. Lopardo: "If they were lined up opposite
other, what would that indicate?"
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Mr. Callaway: ^'That the tool was misused, or

an accident was had, of some kind."

Mr. Lopardo: ^^Is it possible to line them up ex-

actly opposite each other, without breaking 1"

Mr. Callaway: ''The only way you can line those

up is by breaking the tool, or shearing the pin and

moving the set screws from the fiats of the sleeve

;

and this being done, it would have to be a terrific

shock to the tool in order to be powerful enough to

do that; it could not be done by cutting a panel on

a door, which is a very light cut, as far as wood-

working is concerned."

Mr. Lopardo: ''Assuming for the purposes of

this question that you had a small air pocket in one

of these arms which was incapable of being dis-

cerned by visible inspection, would that break in

normal use?"

Mr. Olson: I will object to the question, unless

the size of the air pocket is more definitely de-

fined.

The Court: The objection is sustained.

Mr. Lopardo: "Well, an air pocket of the size

which counsel suggested in his hypothetical ques-

tion." [292]

Mr. Olson: "I did not suggest a size."

The Court : All right. That will have to be taken

in conjunction with the other. You may answer.

Mr. Callaway : ' ' That is right.
'

'

Mr. Olson: "I think we could agree if it were

tiny it would have no effect, unless there were a lot

of them; is that right?"
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Mr. Callaway: "That is right."
Mr. Lopardo: "If you had an air pocket which

extended directly through the arm, from one side to
the other, if it were directly in the center, would
that still be able to withstand normal use?"
Mr. Callaway: "Due to the light cut it is making

on a panel, I am sure that if there were such a blow-
hole It would not have any effect on the tool whatso-
ever ''

Mr. Lopardo
:
"That is substantiated by the tests

which you have made, in these tests?"
Mr. Callaway: "That is right."
Mr. Lopardo: "In other words, the size of the

castings which you used "

Mr. Callaway: "Now, if you will notice, that
blow-hole could not have been very large in here;
but you will notice, they are % inch cap screws,-
those are large holes. Back here (indicating) yoJ
have got a half-inch hole for a milled head set
screw; these holes are larger than any possible
hole [293] could be in this blow-hole.

"

Mr. Lopardo
:

'
'You mean in the arm ? '

'

Mr. Callaway: "In the arm. If the tool did
break, why didn't it break at the % inch hole, or
the % inch hole, which is bound to weaken the cast-
ing?"

Mr. Olson: "I move that the entire answer be
stricken; first, not responsive ; and secondly, it con-
stitutes mere argument or speculation of the wit-
ness. Can we agree that the answer may go out?"
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The Court: Motion denied.

Mr. Lopardo: "Why do you use steel castings,

instead of some other metal ^"

Mr. Callaway: "Well, we use cast steel castings

because we know they are about the strongest cast-

ings you can use; and all manufacturers of heads

use steel castings. For a number of years we manu-

factured this head out of bronze castings; and even

with the bronze castings we had no breakage. And

we know the steel casting is so much superior to the

bronze casting, as far as strength is concerned."

Mr. Olson: "I move that the entire answer be

stricken, as not responsive; secondly, irrelevant;

thirdly, constituting a self-serving statement and an

argument by the witness."

The Court: The motion will be denied.

Mr. Lopardo: "In other words, a casting which

has been [294] machined in your shop and sub-

jected to all of your tests would not break under

ordinary use; is that what I understand you to

say"?" „.

Mr. Olson: "I object to that question, as calling

for the speculation and conclusion of the witness,

and irrelevant."

The Court: The objection is sustained.

Mr. Callaway: The middle of page 71.

Mr. Lopardo: "Please—what I am after—strike

that question ; I will ask you in a different way
:

In

order for a casting, or one of your heads to break,

it would be required that there would be a misuse

of some kind; is that correct
r'
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Mr. Callaway: ^^That is right."

Mr. Lopardo: ^^In other words, for one of those
arms to break off it would be required that they had
a wrench, or something else was thrown in there,
and it came against it?"

Mr. Callaway: -It hit some hard object, not
necessarily a wrench; but in order to break off it

would have to be a terrible blow. There could be a
tool left on the mill or work table of the machine,
after the head it put on."

Mr. Lopardo: ^Or that it was not properly in-
stalled?"

Mr. Callaway
:

'

'Was not properly installed. '

'

^

Mr. Olson: At this time I object to that whole
line of questioning and answers on the ground the
questions are leading [295] and suggestive, self-

serving, and call for the witness to give pure con-
clusions and opinion.

The Court
: It is redirect examination.

Mr. Olson: He doesn't have the part, he hasn't
seen the part.

The Court
:
Your correspondent brought up this

entire matter. Otherwise, the testimony of this wit-
ness could have been concluded in 10 pages. So,
having brought up that matter and it having gone
in, we will have to allow cross-examination.

Mr. Olson: Proper cross-examination. I say it

calls for conclusion and speculation on the part of
the witness.

The Court : He is just as much an expert as an
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expert you produce and would ask a hypothetical

question about the result of blow-holes.

Mr. Olson : This man is not an expert. He is the

president of a steel company.

The Court : You can argue the effect of his testi-

mony to the jury. The objection is overruled.

Mr. Lopardo :
'

'You had no reason to suspect that

there might be any defect in any of the merchandise

which you purchased from the Gunite people 1"

Mr. Callaway :
'

' No, sir.
'

'

Mr. Olson: I object and move that be stricken.

The Court: The objection is overruled. [296]

Mr. Lopardo: ''You never had any one of these

panel raiser heads break, in any prior instance 1"

Mr. Olson: I object to that as being irrelevant

and immaterial.

The Court: The objection will be sustained as to

that.

Mr. Lopardo : That is all.

Mr. Olson : Now we are back on recross-examina-

tion.

The Court : All right.

Recross-Examination

Mr. Olson: ''Well, now, Mr. Knourek, you have

not personally, you have no personal knowledge of

whether any one of the several inspections that you

say are usually made on this type of Champion

panel raiser head actually were made ;
that is, you

were not present, you did not conduct it; is that
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correct? Just answer me, do you have personal
knowledge of whether inspections of this particular
Champion panel raiser head were made^'
Mr. Callaway :

'
' I have. '

'

Mr. Olson: ^^ You say you do? Do you remember
the particular head?"

Mr. Callaway: ^^Do I have to answer that yes or
no, or can I answer yes or no and then tell my
reasons?"

Mr. OLson: ^^Answer yes or no, and then if you
w^ant to make an explanation—you don't have any
personal recollections of that, do you, the inspec-
tion of this particular head? You have already tes-

tified you didn't know anything [297] about this

particular head."

Mr. Callaway: ^^No, I do not have any recollec-

tion of that, but we had two or three telegrams on
that head."

Mr. Olson: ^^That is all I want; you don't have
any personal knowledge of those inspections of that
head, you were not there, and you did not partici-

pate; isn't that right?"

Mr. Callaway: ^^I cannot answer that question."
Mr. Olson

:

'

'You don 't remember, is that right ? '

'

Mr. Callaway: ''If there were telegrams coming
in, I must have checked on that head."

Mr. Olson: ''I am asking you if you remember
in your own mind at this moment; you don't have
any recollection, do you?"
Mr. Callaway: ''I do not."
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Mr. Olson: '^Cutting on a door; that is, raising

a panel on a door, which is the type of operation that

was performed when this particular head exploded

and disintegrated, you say that is a light cut?"

Mr. Callaway: ''Yes, sir."

Mr. Lopardo: I object to that on the ground it

presumes something not in evidence, something that

wasn't testified to by the witness.

Mr. Callaway: Let's waive the objection and go

ahead.

The Court: Go ahead. You may answer. [298]

Mr. Callaway: ''Yes, sir."

Mr. Olson: I think you read there, Mr. Callaway.

Mr. Callaway: ''I would say it was a light cut;

yes, sir."

Mr. Olson: ''Now, you say even if there were an

air pocket entirely through the arm, that that might

not cause damage, or cause the arm to break; is that

right?"

Mr. Callaway :
'

' That is right, sir.
'

'

Mr. Olson: "But then if the air pocket were

large enough it certainly might cause the head to

break?"

Mr. Callaway: "Yes, it would."

Mr. Olson: "And any air pocket constitutes a

light or a large defect, depending on the size struc-

tural defect in the arm, doesn't it—if there is an

air pocket in the arm?"

Mr. Lopardo : I object to that on the ground this

man hasn't been qualified as a metallurgist and
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The Court: I think in view of the latitude I

allowed you on the cross, I will allow that.

Mr. Callaway: -Yes; but how strong does that
steel have to be?"

Mr. Olson: Where is that?

Mr. Callaway: Page 75, line 5.

Mr. Olson: I have the question before that.
Mr. Lopardo

: He answered. [299]
Mr. Olson: ^No, that is not the question; the

steel, is not as strong with the air pocket as it is

without; isn't that true?

Mr. Callaway: -It all depends on the size of the
air pocket."

Mr. Olson: -But if the air pockets are large, or
even if they are small but they are numerous, that
could weaken the arm?"
Mr. Callaway :

'

' That is right, sir.
'

'

Mr. Olson: -And if they did weaken the arm, it

could constitute a structural defect?"

Mr. Callaway: -No, sir."

Mr. Olson: -It would not be dangerous?"
Mr. Callaway: -It all depends on the size."

Mr. Olson: -Assume it would be large enough?"
Mr. Callaway: -If it would be that large we

would be able to see it, and we would not have
manufactured it.

' '

Mr. Olson: -That is not a point; but if it were
large it could be dangerous?"

Mr. Callaway: -Certainly."

Mr. Olson : The bottom of page 76.
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''If it were small enough it would have no effect;

and if small and they were frequent enough it

couse a dangerous condition'?"

Mr. Callaway :

'

' That is right.
'

' [300]

Mr. Olson: ''And you recognize, in manufactur-

ing these heads, that such dangerous conditions could

exist; and that is the reason you make your inspec-

tions; is that right?"

Mr. Lopardo: I object to

Mr. Callaway: Waive the objection, and let's go

ahead.

Mr. Olson : Go ahead and answer it.

The Court : Go ahead and answer it.

Mr. Callaway: ''Yes, we do."

Mr. Olson: "You make the inspections to pre-

vent dangerous conditions, among other reasons?"

Mr. Callaway: "Yes, we do."

Mr. Olson: "And it is for the purpose of finding

out dangerous conditions, among other things, that

you make those inspections ; is that right ?
"

Mr. Callaway: There is some more to the ques-

tion.

Mr. Olson: "He can answer yes or no."

Mr. Callaway: "One of the many reasons."

Mr. Olson: "You have to discover if there are

any dangerous conditions, is that right?"

Mr. Callaway :
'

' I answered that.
'

'

Mr. Olson :

'
'You answered it yes ?

"

Mr. Callaway: "Yes."

Mr. Olson: "All right; now, what is the par-
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ticular type of steel casting used; is there any par-
ticular name, trade name—or other description
other than just steel casting?" [301]
Mr. Callaway: ^^I don't know what it is, but is

a very strong machinery steel; I think it is an SAE
1025; that is what they call it. And we have used
steel with SAE 1045."

Mr. Olson: ^^But you don't know what kind of
steel it is, definitely and precisely; is that right?"
Mr. Callaway: ^^Not unless I looked at my rec-

ords, sir."

Mr. Olson: ^^Tou do not test the castings; that
is, your company; you only inspect them?"
Mr. Lopardo: I object to that on the ground it

has already been asked and answered; covered be-
fore.

Mr. Olson: Distinction between testing and in-

specting.

The Court: I will overrule that objection.

Mr. Callaway: Let me see if I can find the

answer. '

' That is right. '

'

Mr. Olson: ^^Now you stated that this particular

head ordinarily is used at a speed of 7500 rpm?"
Mr. Callaway: '^No, I said 7200, from 3000 to

7200."

Mr. Olson : ''And it could be run safely at higher

speed?"

Mr. Callaway: ''I don't know; but there is a
possibility it could. I would not hesitate to run
that machine at higher speed. '

'

Mr. Olson :

'

' Even up to 10,000 ? '

'
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Mr. Callaway :

'

' That is right.
'

'

Mr. Olson : That is all. That takes care of that

part.

The Court: All right. We will take a re-

cess. [302]

May it be stipulated the usual admonition has

been given to the jury?

Mr. Olson : So stipulated.

Mr. Callaway : So stipulated.

(A short recess was taken.)

The Court: Let the record show the jury is in

the box.

Mr. Lopardo

:

^^CHARLES E. MEISSNER

a witness of lawful age, produced on behalf of the

defendant, and being first duly sworn to testify the

truth, the whole truth and nothing but the truth,

was examined and under oath deposed and testified

as follows

:

''Direct Examination

''Will you give us your full name?"

Mr. Callaway: '^Charles E. Meissner."

Mr. Lopardo :

'

'Where do you live 1 '

'

Mr. Callaway: ''At 10037 South Wallace Street,

Chicago."

Mr. Lopardo: ''You are employed where?"

Mr. Callaway: "Woodworkers Tool Products,

222 South Jefferson, Chicago, Illinois."
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Mr. Lopardo: -How long have you been em-

ployed there?''

Mr. Callaway: -Five years."
Mr. Lopardo: ^And prior to coming to the

Woodworkers Tool Products, where were you em-
ployed?''

Mr. Callaway
:

'

' Chrysler Corporation. '

'

Mr. Lopardo: ^^What kind of work did you do
there?" [303]

Mr. Callaway: ^^The same kind of work; I was
tool room lead man there."

Mr. Lopardo: ^A lead man is what, the same as
a foreman?"

Mr. Callaway: -Tool room lead man, that is cor-
rect."

Mr. Lopardo: -Prior to that, where were you
employed?"

Mr. Callaway: -I worked for P. H. Noble &
Company."

Mr. Lopardo
:

'

'What did you do there ? '

'

Mr. Callaway
:

- 1 was a tool and die maker. '

'

Mr. Lopardo: -You have been in that line of
work now altogether about how many years?"
Mr. Olson: -He has testified to three different

types of work."

Mr. Callaway: -The same type of work; I was
originally a toolmaker; that is my trade."

Mr. Lopardo: -And you have been in your
trade about how many years?"

Mr. Callaway :

'

'About 22 years. '

'
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Mr. Lopardo: ^'Now, at the Woodworkers Tool

Works, will you tell us exactly what your duties

are?"

Mr. Callaway: '^I am plant superintendent

there."

Mr. Lopardo: ''The Woodworkers Tool Works,

one of the products they manufacture is a panel

raiser head; is that correct?"

Mr. Callaway : ''That is one of their many items,

yes "

Mr. Lopardo: "I will show you what has been

identified [304] as Defendant's Exhibit 1, and ask

you if that is the panel raiser head which is manu-

factured by the Woodworkers Tool Works?"

Mr. Callaway: "Yes."

Mr. Lopardo: "Now, will you tell us the pro-

cedure followed in the manufacturing of a panel

raiser head?"

Mr. Callaway: "Do you want all those opera-

tions?"

Mr. Lopardo: "Yes."

Mr. Olson :
'

'From the beginning.
'

'

Mr. Callaway: "From the beginning, all right:

First of all, I would make out the order for these

castings."

Mr. Lopardo : "You purchased the castings from

whom?"
Mr. Callaway: "I purchased these castings from

Gunite Foundry, Rockford, Illinois."

Mr. Lopardo : "And now, were you aware of the
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reputation of the Gunite Foundries in the trade?"
Mr. Callaway: ''Yes, I was.''

Mr. Olson: ''I object to that, as being irrelevant
and immaterial."

The Court: The objection is sustained.
Mr. Lopardo: ''What type of castings were pur-

chased?"

Mr. Callaway
:

'
' These were steel castings. '

'

Mr. Lopardo: '^Now, I assume that they arrived
at the plant, at the Woodworkers Tool Works."
Mr. Callaway: "Yes, about in October of

1948." [305]

Mr. Lopardo : "Upon their arrival, what is done
with them?"

Mr. Callaway: "I have a clerk in the tool room
there who checks all these orders as they come in.

He checks them for weight, and he does inspect
them. '

'

Mr. Lopardo: "Does he examine each individual
casting?"

Mr. Callaway: "He does, as he weighs it, looks
it over thoroughly."

Mr. Lopardo: "Now, have you given him any
instructions as to what he is to look for?"
Mr. Callaway :

'
' Yes, I have. '

'

Mr. Lopardo :

'

'What are those instructions ?

'

'

Mr. Callaway: "He does look for any noticeable

defects that he could see."

Mr. Lopardo: "Among them, would that be

cracks?"
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Mr. Callaway :
^^ Cracks, bubbles, air bubbles, you

might say air pockets."

Mr. Lopardo: ^^From the first arrival, where do

they go from there?"

Mr. Callaway: ''He gives them to me, and I put

them in a storage bin."

Mr. Lopardo: ''And do you do anything with

them, prior to putting them in the bin?"

Mr. Callaway: "No ; I just put them in the bin."

Mr. Lopardo: "And then what do you do with

them?" [306]

Mr. Callaway: "Then some time later an order

might come up from the office, a customer specifying

a panel raiser head."

Mr. Lopardo: "They are kept there until you

have an order?"

Mr. Callaway: "They are kept there until I

have an order, I get these two castings for that; I

look them over, and give them to an engine lathe

operator."

Mr. Lopardo :
'

' Then each of these is milled when

you have an order?"

Mr. Callaway: "Yes, when I have an order; or

sometimes I might even make a run of them."

Mr. Lopardo: "In the particular case, the order

that you received from the Woodworkers Supply,

were those made up specially or were they in stock;

or do you remember that?"

Mr. Olson: "Can we stipulate that you are talk-

ing about the order, the panel raiser head that is in

issue here?"
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Mr. Lopardo :

'

' That is right. '

'

Mr. Olson: ''Very well.''

Mr. Callaway: ''That particular one was made
up especially for them; I remember that distinctly.''

Mr. Lopardo: "Now, will you tell us what you
did in making up that particular headr

'

Mr. Olson: "If you remember." [307]
Mr. Callaway: "I do remember. I wonder if I

could say something off the record here : When I
made this particular head I made others right along
with that."

Mr. Lopardo: "That is all right; just tell how
you made them."

Mr. Callaway: "In making this head I got the
order, I inspected it, I gave it to the engine lathe

operator."

Mr. Lopardo: "That is, you took the two cast-

ings, is that right?"

Mr. Callaway: "Two castings, yes."

Mr. Lopardo: "All right; and you gave them to

the lathe operator?"

Mr. Callaway: "I gave it to the engine lathe

operator. He, in turn, inspected it, looked it over

thoroughly, and he chucks it up in a lathe and starts

facing it."

Mr. Olson: "I object and move that the answer
be stricken, unless the witness states that he saw
this done, of his own personal knowledge."

Mr. Callaway: "I did see that done."

The Court : All right. He corrected himself. Go
ahead.
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Mr. Lopardo :
'

' All right ; now proceed.
'

'

Mr. Callaway: You skipped a question.

Mr. Olson: I asked, ^'Did you see him inspect

itr'

Mr. Callaway: ''Yes. My desk is right alongside

of his engine lathe." [308]

Mr. Lopardo :
'

' All right ; now proceed.
'

'

Mr. Callaway: ''He faced it off; he inspected it,

chucked it and faced it off, and started boring on

this particular head."

Mr. Lopardo: "Now will you tell us, the first

operation is facing it; is that correct?"

Mr. Callaway: "The first operation on this head,

he would chuck this on an engine lathe."

Mr. Olson :
'

' That means fastening it ?
"

Mr. Callaway : "Yes. He tightens it in the lathe.

He faces this and bores this at the same time. He

also does this one here, (indicating) faces it."

Mr. Olson :
'

' Faces it means machines it off ?
"

Mr. Callaway: "Yes; he just takes a cut right

across this face here. (Indicating.)
"

Mr. Lopardo: "In other words, that removes all

the excess rough metal that might be there?"

Mr. Callaway :
'

' That is right.
'

'

Mr. Lopardo : "So the roughness is removed
? '

'

Mr. Callaway: "The roughness is removed; and

in doing so he would notice any imperfections that

might be in that casting."

Mr. Olson: "I object to that, and move it be

stricken, as a conclusion of the witness."
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The Court

: Read the question. [309]
Mr. Lopardo

:
^ ^ So the roughness is removed ? '

'

^

Mr. Callaway: ^^The roughness is removed; andm doing so he would notice any im.perfections that
might be in that casting.''

Mr. Olson
: That calls for a conclusion.

The Court: It is the ordinary conclusion that
anyone would make.

Mr. Olson: He is concluding what someone else
would do.

The Court: If it is what would appear to any-
body, he may make that statement, even though
he did not do it himself. The motion will be denied.
Mr. Lopardo: '^He has instructions from you to

look for any imperfections?''

Mr. Callaway : ^ ^He has, yes.

"

Mr. Lopardo: ^^Now proceed; what would he
do?"

Mr. Callaway: ^^ Faces it and bores it in each,
two details."

Mr. Lopardo: ^'You give him instructions as to

what bore?"

Mr. Callaway: ''The bore is on the customer's
order. '

'

Mr. Lopardo :

'

' All right. '

'

Mr. Callaway: ''And then he probably ran sev-

eral others with this."

Mr. Lopardo: "About how long would that

facing operation take?"

Mr. Callaway: "The facing operation on that, I
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would say just the facing alone would take—it is

an interrupted [310] cut—five minutes."

Mr. Lopardo: ''That would be facing on one

side?"

Mr. Callaway: ''That is just this one side only."

Mr. Lopardo: "Before he moves it, would he

make the bore?"

Mr. Callaway : "Yes, he would face this and bore

it at the same time, while it is in the machine; so it

would be at right angles.
'

'

Mr. Lopardo: "Would the facing take place at

the same time as the boring?"

Mr. Callaway: "No; that is two operations, al-

though it would be in the machine at the same time,

in this chuck."

Mr. Lopardo: "As the facing takes place the

casting is revolved, is it not?"

Mr. Callaway: "That is right."

Mr. Lopardo :
'

' That is at a slow rate, is it not ?
"

Mr. Callaway: "That is an interrupted cut; I

would say a slow rate, yes."

Mr. Lopardo : " So at the time it revolves around,

the operator of the lathe can see the surface?"

Mr. Callaway: "He can."

Mr. Lopardo: "And your instructions are that

they are to observe the surface in the complete

operation; is that correct?"

Mr. Callaway: "They are; that is right." [311]

Mr. Lopardo: "Once the facing is completed on

the one side, then the lathe operator does the follow-

ing operation; is that correct?"
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Mr. Callaway: '^Yes."

Mr. Lopardo: ^'And that would take about how
long?''

Mr. Callaway: ^^The boring of that, that all de-
pends on ihQ inside diameter; that, I would say,
would be ten minutes."

Mr. Lopardo: -Then after the boring is com-
pleted, what is the next operation?"
Mr. Callaway: ^You must remember, he has two

heads here
;
and he also would take this detail here

(indicating) and do the same operation."
Mr. Lopardo: -This has been marked here part

1 and part 2 of Defendant's Exhibit 1;

Mr. Callaway: -Yes."
Mr. Lopardo

:

'

' Can you indicate on Defendant 's

Exhibit 1 how that would be completed, or han-
dled?"

Mr. Olson: -You mean during this operation,
the boring?"

Mr. Lopardo: -Yes."
Mr. Callaway: -Of course, you want to realize

that he could take either one of them and do any
one first; it wouldn't make any difference."

Mr. Lopardo: -In the beginning of the opera-
tion you have two castings that will look practically

the same; is [312] that it?"

Mr. Callaway: -That is right, with the exception
of this. (Indicating.) "

Mr. Lopardo: -After he has completed the bor-

ing, then he would remove that, is that correct?"



344 Woodworkers Tool Works, etc.

(Deposition of Charles E. Meissner.)

Mr. Callaway :

'

' That is right.
'

'

Mr. Lopardo: ^'And at that time is there any

inspection made ? '

'

Mr. Callaway: ''Well, he would see any notice-

able defects as he is machining it, because he is

machining off this rough surface."

Mr. Lopardo: ''What will he do after he re-

moves the casting from the machine, after he has

completed the boring?"

Mr. Callaway: "He could chuck it over and put

in the other detail, either part 1 or part 2."

Mr. Olson: "I would like to enter a general ob-

jection to this entire line of testimony as to what a

workman would do : First of all, being a mere con-

clusion of this witness, not in the form of direct tes-

timony, and being self-serving, and as being mere

testimony of a custom rather than direct testimony

of matters to which this witness can testify of his

own knowledge and memory."

Mr. Lopardo : Your Honor, L would like to refer

back to page 84 where Mr. Johnston, who was repre-

senting the plaintiff, said, "Can we stipulate that

you are talking about the order, [313] the panel

raiser head that is in issue here^'

Mr. Olson : What he would do, not what he did

do. Each question is what would he do then. It is

custom, not what he did do.

The Court : I think the method of expression may

be unfortunate. What the man is trying to do is

narrate the sequence of things that the man did, ac-
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cording to instructions. He is merely describing it

as though a man takes what we call the narrative
present and says, ^^He says," and ^^I says," and
^^He says," and ^^I says," and so forth. He 'is tell-

ing something he saw, but he is using that method
of expressing himself.

Mr. Olson : I see.

The Court
:

It is quite apparent the man is talk-
mg about various processes which were done under
his direction and observation, according to his in-

structions.

You finally have before the court the foreman tes-

tifying to the things the other man would not testify

to. The motion is denied.

Mr. Lopardo: ''Now I will ask you whether or
not those operations were performed on the Cham-
pion panel head which was made for the Wood-
workers Supply Company •?"

Mr. Olson: ''If he knows; if he doesn% he can
so state."

Mr. Callaway :
'

' Yes, that was. '
' [314]

Mr. Lopardo: "Now, what was the next opera-

tion?"

Mr. Callaway: "Assuming that the engine lathe

operator has both these details finished, he would
give it back to me."

Mr. Lopardo: "Now he would take the casting,

and would he perform an operation on the other

side; or are they performed both sides simulta-

neously?"
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Mr. Callaway: ''No, one side at a time."

Mr. Lopardo :
'

' I am indicating here, for the pur-

pose of the record, part 2 of Defendant's Exhibit

1; in other words, the casting would have to be

removed *?"

Mr. Callaway: ''Removed, and the other one

put in."

Mr. Lopardo: "Then turned over, with the other

face exposed; he would machine one side, and bore

it?"

Mr. Callaway: "That is right. Then he would

take this one face, (indicating) this one, and bore

this inside dimension in here."

Mr. Lopardo: "Vfould he then proceed, or did

he then proceed to face the other side?"

Mr. Olson: "I object to the question, as being

leading and suggestive." That is withdrawn.

Mr. Lopardo : That is withdrawn.

Mr. Olson : Excuse me. Strike that.

Mr. Lopardo :
'

'What did he do next ? '

'

Mr. Callaway: "He took it out of the machine

and checked [315] it over; and then he would put it

on an arbor; he would face off this other side, and

turn this outside diameter."

Mr. Lopardo : "Indicating part 2 of Defendant's

Exhibit 1. AH right ; now, what was the next opera-

tion?"

Mr. Callaway: "Assuming that he is finished,

there are several other little things."

Mr. Lopardo: "Then he would chuck the other

casting; is that correct?"
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Mr. Olson: If you want to skip now to where he

rephrased it

Mr. Lopardo: Where is that, now?
Mr. Olson: My man says, if you will ask it in

another form, and he does a.sk it in another form.
Mr. Lopardo: ^^Now we have completed the one

casting; now what would be the next operation?"
Mr. Callaway: ^ ^Assuming we have completed

this part 1 "

Mr. Lopardo :
'

'All right.

"

Mr. Callaway: ^^He would take that out of the
machine, chuck up part No. 2 ''

Mr. Olson: For the purpose of the record I will
make the same objection, what he would do.

The Court: The man is using that method of
saying what is being done.

Mr. Olson: I just want the record to persist in
that [316] objection.

The Court: He chooses that mode to tell the
story.

Mr. Lopardo: ^^Now, proceed; what was done?"
Mr. Callaway: ^^He would take part 1 out of the

machine and put in, chuck up part No. 2. He would
face that, bore it, and turn the outside dimension."
Mr. Lopardo :

'

' Then what else ? '

'

Mr. Callaway: ^^I should not have said turn the
outside dimension in that one operation ; that would
be an impossibility."

Mr. Lopardo :

'

'How would that be handled ? '

'

Mr. Callaway: ''That would be put on an arbor
and it would be turned then."
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Mr. Lopardo: ''Have you give us the complete

operation of the lathe operator, the complete opera-

tion that the lathe operator performs 1"

Mr. Callaway: ''Yes; he would face this angle

and turn the outside dimension also on it."

Mr. Lopardo : "All right.

'

'

Mr. Callaway: "That would complete the engine

lathe operator's part of the work."

Mr. Lopardo: "Then what happened, or what

was done with the two units?"

Mr. Callaway : "He gives me this casting, as with

this here; I look it over, and give it to a milling

machine [317] operator we have there."

Mr. Lopardo :
'

'Why do you look it over ? '

'

Mr. Callaway: "I check it for any noticeable de-

fects, or air bubbles that might be in there."

Mr. Olson: I am going to make the objection.

It has been ruled on.

Mr. Lopardo: "The testimony which you have

given here is what was done to the Champion panel

head which was sold to the Woodworkers Supply

Company ; is that correct 1

"

Mr. Olson :
" I obj ect to that, as being leading and

suggestive; and move both the question and answer

be stricken."

The Court: Overruled.

Mr. Callaway: "Yes."

Mr. Lopardo: "You know that of your own

knowledge?"

Mr. Callaway: "I do."
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Mr. Lopardo: ^^You were present when that was

performed?"

Mr. Callaway: '^I was.''

Mr. Olson: Objected to as leading and sugges-
tive.

The Court: Overruled.

Mr. Lopardo: ^^Will you tell us what you did
nextr'

Mr. Callaway: ^^I looked this head over, and I
gave it to the milling machine operator, who in
turn "

Mr. Olson
:

'

'What was his name ? '

'

Mr. Callaway
:

'

' Victor Barron. '
' [318]

Mr. Lopardo: ''What did he do?"
Mr. Callaway: ''He milled that slot in there,

milled two flats for the set screws, put the pin in
;

also got a fixture out and drilled the holes necessary
for the mounting of these knives on."
Mr. Lopardo :

'
'Anything further ? '

'

Mr. Callaway: "Of course, he checked it at the
same time, before it wa^ returned to me."
Mr. Lopardo: "That was then delivered to you,

is that correct?"

Mr. Callaway: "Yes."
Mr. Lopardo: "And what did you do with it

then?"

Mr. Olson: I object to that as leading and sug-

gestive, the form of the question.

The Court: Overruled.

Mr. Lopardo: "Well, did you do anything then
with it?"
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Mr. Callaway: ''Yes, I check that head over, and

it is also then balanced."

Mr. Lopardo: ^^Who did that?"

Mr. Callaway :
'

' I do the balancing myself.
'

'

Mr. Lopardo : ''And then what was done, if any-

thing?"

Mr. Callaway :
'

' The knives are inserted.
'

'

Mr. Olson : Go ahead.

Mr. Lopardo : "do right ahead.
'

'

Mr. Callaway: "It is checked if there is varia-

tion. [319] I in turn check it with the order, and

give it to the engine lathe operator, who mounts

these knives on."

Mr. Lopardo : "All right.
'

'

Mr. Callaway: "He has a fixture or a bar there

that he clamps in his lathe, and he sets the knives at

that proper angle."

Mr. Lopardo: "Does he have any directions as

to any inspection of any kind?"

Mr. Callaway: "Yes."

Mr. Olson: Same objection, leading and sugges-

tive.

The Court : Overruled.

Mr. Callaway: "Yes, he has orders from me, if

there is anything wrong with it to complain to me

about it."

Mr. Olson: "Who is this man?"

Mr. Callaway: "That is my assistant up there,

Henry Danielson."

Mr. Lopardo: "Mr. Danielson, then, he cuts the
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holes for the cutting edges or blades; is that correct,
on that operation?"

Mr. Callaway: ^^No, that is another operation;
that has not been discussed at all/'

Mr. Lopardo: ^^Have you told us everything he
does on that operation?''

Mr. Callaway: ^^ Those knives we make up, prob-
ably a hundred at a time." [320]
Mr. Lopardo

: ^^Have you told us now everything
that he does on that operation?"

Mr. Callaway: ^^I got up to his locating these
knives on the machine."

Mr. Lopardo :

'

'What does he do next ?
"

Mr. Callaway: ^^He locates these knives, check-
ing it over; and then the head is finished. It comes
back to me once more ; I look it over, I check it for
bore, and I know that it is properly balanced; I
balance it myself. And I put this head on the fin-

ished bench."

Mr. Lopardo: ^^And prior to putting it on the

finished bench, is there anything else that you do
with it?"

Mr. Callaway: '^I did leave out one operation

there."

Mr. Lopardo: Will you tell us that operation?"

Mr. Callaway: ''I neglected to say that these go
down to the cutter, grinders; and they face off the

part where the knife is clamped onto one of these

arms. They, in turn, inspect it and look it over."

Mr. Lopardo: ''Now, at each stage, then, it is

checked "
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Mr. Olson: ''Just a moment; the question is

leading and suggestive."

The Court: Pardon?

Mr. Olson : I say the question is leading.

The Court : Read the question.

Mr. Lopardo : ''At each stage, then, each of these

checked " [321]

Mr. Olson :

'
' Just a moment ; the question is lead-

ing and suggestive."

The Court: Overruled.

Mr. Lopardo : "At each stage, then, each of these

is checked and examined for any defects of any

kindf
Mr. Callaway :

'
' They are, after each operation.

'

'

Mr. Lopardo : "Now, have you told us everything

that is done at each operation 1"

Mr. Callaway: "Except it is balanced; and in

balancing you do grind off the rough parts of metal

on the back. It is also checked and inspected then,

and you also have a good chance of looking it over;

you are handling each one, and you are grinding on

each arm."

Mr. Lopardo: "Then what is done, what is

next?"

Mr. Callaway: "I did say that it was put on the

finished bench; and once more I do look it over,

check it for bore, size, and the customer's specifica-

tions; and then it goes downstairs to the shipping

room.
'

'

Mr. Lopardo: "You use in this, is it steel cast-

ing?"
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Mr. Callaway: '^Tliis is steel casting, yes."
Mr. Lopardo: "Whj do you use steel casting?"
Mr. Callaway: ^^Well, steel is so much superior

to any other type of metal that you would use on
there, and we found it satisfactory in all the heads
we have made so far."

Mr. Lopardo: '^Have you replaced any
heads?" [322]

Mr. Olson: I object to that, as being immaterial
and irrelevant.

The Court: I will sustain the objection.

Mr. Lopardo: ^^Then, the claim here in question
is the only one that you have ever had?"
Mr. Olson: Same objection.

The Court: Objection sustained. I want you to

know this: By objecting to that you deprive your-
self of the right to argue. You are not going to

make any mention of that.

Mr. Olson: I am not going to make any men-
tion

The Court: Draw any inference from the fact

that if they had made an inspection they could have
discovered it.

Mr. OlsoT?: I am afraid I don't understand the

court.

The Court: Let it stand as it is. I will not do

anything at all. If you make any argument that I

think is improper, in view of your objection that

you are objecting to the proposition they testified

they have never had any complaint about break-

ing
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Mr. Olson : That is immaterial.

The Court: All right. You are not going to make

any comment on that topic, then.

Mr. Olson : I am concerned with his one braking

;

that is all.

Mr. Lopardo: ''Now we have it down at the fin-

ished bench, and from there what happens?'' [323]

Mr. Callaway: ''We have a boy come up with a

truck several times a day, and he picks up all these

finished jobs, and it goes down in the shipping room

;

and there it is inspected and packed and checked

again."

Mr. Olson: I won't make any objection.

Mr. Lopardo: All right. "How are they

packed?"

Mr. Callaway: "That I couldn't say, how they

are packed."

Mr. Lopardo : "Were all of these operations per-

formed on the Champion panel head which was

shipped to Woodworkers Supply Company?"

Mr. Olson : "Do you know ? '

'

Mr. Callaway : "Yes, they were.
'

'

Mr. Lopardo : "Do you know that ? '

'

Mr. Callaway: "I do know; I definitely remem-

ber this job, I remember in how big a hurry they

were. That is how I connect it with this ;
and this

panel head was made specifically
"

Mr. Olson: No objection.

Mr. Lopardo: "That was sold to Woodworkers

Supply Company?"
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Mr. Callaway : That is right. ' '

Mr. Lopardo: -In the Champion panel raiser
head which was sold to Woodworkers Supply Com-
pany, were there any defects in itr' [324]
Mr. Callaway: ^No, there was not.''

Mr. Lopardo: ^You checked that yourself, per-
sonally?"

Mr. Callaway
:

'

' That is right. '

'

Mr. Lopardo
: -And after the completion of each

operation, you checked that personally?"
Mr. Olson: ''Just a minute. I object to that, as

being leading and suggestive."

The Court: Overruled.

Mr. Lopardo: -As to the Champion panel raiser
head which was sold to Woodworkers Supply Com-
pany, did you perform each of the operations to
which you have testified, on that particular head?"
Mr. Olson: -Do you mean did he personally do

that?"

Mr. Lopardo: -That's right, as to what he has
testified he usually does."

Mr. Callaway : - 1 personally do that ? '

'

Mr. Lopardo: -That's right; everything you
have testified to that you do?"
Mr. Callaway: -I gave it to the engine lathe

operator, he performed the operation, yes, if that is

what you mean."

Mr. Lopardo: -The men whom you have
named "

Mr. Callaway: -Yes."
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Mr. Lopardo: " they performed the opera-

tions on that Champion panel raiser headl"

Mr. Callaway: '^That is right." [325]

Mr. Lopardo: ''And that Champion panel raiser

head, each inspection that you have testified to was

made, of that head?"

Mr. Callaway: ''That is right; that is correct."

Mr. Lopardo: "And when that Champion panel

raiser head left your hands, was it in good condi-

tion?"

Mr. Callaway: "It was."

Mr. Lopardo: "Had you at any time had any

steel castings from Gunite Foundries which had

been defective?"

Mr. Callaway : "No, we have not.
'

'

Mr. Olson: "I object to that, on the ground that

it is irrelevant and immaterial, tends to prove no

issue in this case. I move the answer be stricken."

The Court: The motion will be granted.

Mr. Lopardo: "If there were a bubble in the

casting, would that break under the normal use to

which these panel raiser heads are put?

Mr. Olson: "I object to that question, as being

so vaguely and ambiguously phrased that it is im-

possible of an intelligent answer; and furthermore,

as invading the province of the jury; and "

The Court : Overruled.

Mr. Callaway: He reframed it, your Honor.

Mr. Olson: I didn't read the next page. I am

sorry.
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The Court: All right. [326]
Mr. Callaway: Page 101, starting with '^Have

you ''

Mr. Lopardo
:

^ ^Have you performed any tests on
these castings which are used on these panel raiser

heads?"

Mr. Olson: '^What particular castings are you
talking about? Or I will object to that.''

Mr. Lopardo
:

^^ Well, the castings of the same lot

from which the Champion panel raiser head was
made which was sold to Woodworkers Supply Com-
pany. '

'

Mr. Callaway: ^^Made any tests on any cast-

mgs^r'

Mr. Lopardo: '^In other words, have you bored
any holes in any of them?"
Mr. Callaway: '^Yes, we have."

Mr. Olson: ''I object to this, as being irrelevant

and immaterial."

The Court: Overruled.

Mr. Lopardo: ''And what were the results?"

The Court: They are talking now not about a

general operation, but a special operation out of

the same metal. Therefore, that is germane to the

inquiry here.

Mr. Callaway: ''I bored a hole in one of

these "

Mr. Lopardo: ''Will you indicate on part 2 of

Defendant's Exhibit 1?"

Mr. Callaway: "I bored a hole in here, through

this part 2. (Indicating.)"
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Mr. Olson: ^vindicating the upper cutter,

right?'' [327]

Mr. Callaway: '^That is right."

Mr. Lopardo : ''Will you indicate upon the iden-

tification mark there the approximate position?"

Mr. Callaway: ''I bored a hole in here (indi-

cating) about .200 diameter."

Mr. Lopardo: ''Will you mark a circle there?"

Mr. Callaway: "In fact, I bored three different

holes."

Mr. Lopardo: "Mark a circle there."

Mr. Callaway: "Right here. (Indicating.)"

Mr. Lopardo: "That is on the identification tag

of part 2 of Defendant's Exhibit 1?"

Mr. Callaway: "That is correct."

Mr. Olson: "This is all objected to, as being

irrelevant and immaterial."

The Court: Overruled.

Mr. Callaway: "Also, I bored two more holes,

one in each of these other arms, directly through

here (indicating), the same size diameter."

Mr. Lopardo: "Indicating flush with "

Mr. Callaway: "With that raise at the bot-

tom."

Mr. Lopardo: "All right."

Mr. Olson: "That is objected to, as being ir-

relevant and immaterial."

The Court: Overruled. [328]

Mr. Lopardo: "What were the results?"

Mr. Callaway: "I took the same casting, I put



vs, William J. Byrne 359

(Deposition of Charles E. Meissner.)
it in a large vise and I hammered on that with a
six-pound hammer, using both hands; I could not
break that off. I also had another man try it, and
he couldn't do it.''

Mr. Olson: ^^That is all objected to, as being ir-

relevant and immaterial, tending to prove no issue
in this case; and the alleged tests which are pur-
ported to have been made are not analogous to
the claimed defects in the casting in issue here.
For all those reasons, I move that the questions
and answers be stricken."

The Court: The motion will be denied.
Mr. Lopardo: ^^And the tests were made upon

a casting which came from the same lot?"
Mr. Callaway: ^^From the same lot; yes, sir."
Mr. Lopardo: ^^As the Champion panel raiser

head which was sold to Woodworkers Supply Com-
pany?"

Mr. Callaway: ''That is right."

Mr. Lopardo: ''And which was the one which
is involved in this law suit?"

Mr. Callaway: "Yes, sir."

Mr. Lopardo: "Assuming for the purpose of
this question that there was an air bubble in one
of the arms of part 2, which did not extend to
the surface

; would a Champion panel head, if put
to normal usage—would it break?" [329]
Mr. Callaway: "That would never break if put

to normal use. You are taking such a hght cut
of this wood. I have taken heavier cuts with fly
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cutters, in a milling machine, with a cutter head

smaller than that, and it never broke. And here

you are just taking a light cut of wood."

Mr. Olson: "Object to the question and an-

swer; that called for the speculation and conclu-

sion of the witness; on the further ground that

the conditions calling for the answer are not suffi-

ciently described so that any intelligent conclusion

can be arrived at therefrom; and on the further

ground that there is no similarity between the

conditions assumed in the question and the con-

ditions existing in the particular head in question

at the time it broke or disintegrated. For all

those reasons, I move the question and answer be

stricken."

The Court: The motion will be denied.

Mr. Lopardo: "What would cause one of the

arms to break?"

Mr. Olson: "I object to that, unless there are

some further facts included in the question."

Mr. Lopardo : "What would be required to cause

one of those arms to break?"

Mr. Callaway: "What would cause it to break

in operation? If that was not properly set up

right, if these two set screws were not fastened

right'; if the nut on the spindle [330] was not tight

enough."

Mr. Lopardo : "The Champion panel raiser head

which was sold to Woodworkers Supply Company,

if one of the arms on that broke, would that break

in normal usage?"
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Mr. Callaway: ^^That would not break in nor-

mal usage, taking a light cut out of wood, like it was
supposed to.''

Mr. Lopardo: ^^And if it broke, what would
cause it to break?"

Mr. Olson: ^^I move that the question and an-
swer be stricken, on the ground that it calls for
the pure conclusion of the witness; and there are
too few facts assumed in the question to enable
the witness to base an intelligent judgment; in
other words, the answer is nothing but the specu-
lation and conclusion of the witness; and I there-
fore move it be stricken."

The Court: I think that last question
Mr. Callaway: He reframed it.

Mr. Olson: I am sorry.

Mr. Lopardo: ^^All right; we will amend the
question: And if it broke, what could cause it to
break?"

Mr. Olson: ^'That is still subject to my objec-
tion; I object, that there are not sufficient elements
included in this question so it can be answered in-

telligently."

The Court: I think that question is too specu-
lative. I will sustain the objection to that ques-
tion. [331]

Mr. Callaway: ^^It might have been misused,
improperly."

Mr. Olson
: That is the same answer to the same

question.
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Mr. Callaway: There is no objection made in

the record.

Mr. Olson: I just made one.

Mr. Lopardo: That was to the previous part

of it.

Mr. Olson: Yon haven't read anything else. Mr.

Hubbard said, '^You have made your objection

three times. May we have an answer to the ques-

tion?" You can't give that answer. He says,

^^What else?"

The Court: I will sustain the objection to the

question.

Mr. Olson: You can't say, ^^What else?" to

an answer he can't give.

I think the next question should start, ''Then, in

the Champion panel raiser head which was sold

to Woodworkers Supply Company "

Mr. Lopardo: ''Then, in the Champion panel

raiser head which was sold to Woodworkers Sup-

ply Company, which is involved herein, if that

had been subjected to normal use your answer is

there would be no breakage?"

Mr. Callaway: "There could not be."

Mr. Olson: The same objection, leading and

suggestive; very leading.

The Court: I will sustain that objection. The

other calls for experimental testimony; this does

not.

Mr. Lopardo: "Do you have an opinion as to

the Champion [332] panel head which was sold to
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Woodworkers Supply Comaiiy, and which is in-
volved herein, knowing about the claim which is

being made here that it broke r^
Mr. Callaway: -Well, I think head went

through some severe punishment, in order to force
this all the way back to here. (Indicating.)"
Mr. Olson: ^I object to the question, and move

the answer be stricken on the ground that the ques-
tion calls for and the witness has given pure specu-
lation and conclusion in the answer. He has not
sufficient facts to express an intelligent opinion,
and he does not attempt to express an intelligent

opinion, but a mere conclusion.''

The Court: Yes. I think that question is im-
proper. The objection will be sustained.

Mr. Lopardo: ^The normal position of the
panel raiser head is how?"
Mr. Callaway: -The way it is setting there is

the normal position. (Indicating.)"

Mr. Lopardo: -You will have to describe that
for us."

Mr. Callaway: -These knives on part 2 are in

between the knives on part 1."

Mr. Lopardo: -If they are directly opposite
each other, is that a normal position?"

Mr. Callaway: -That is not a normal position;

they will hit when located that way." [333]
Mr. Lopardo: -And can it be operated at any

time where they are directly opposite each other?"
Mr. Callaway: -It could not be operated that

way."
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Mr. Lopardo: ''And if they were directly op-

posite each other, what would that indicate to youf

Mr. Olson: ''I object to that, as being a pure

conclusion of the witness; there is no claim they

were ever opposite each other, and there is no evi-

dence before us that they were
"

The Court: I will sustain the objection to the

last question.

Mr. Lopardo: ''If the two were directly oppo-

site each other, what would happen to the pin in

the slot?"

Mr. Olson: Same objection.

The Court: The objection is sustained.

Mr. Lopardo: "Could the panel raiser head op-

erated'

Mr. Callaway: "That panel raiser head could

not operate that way."

Mr. Lopardo: "That is, where they are directly

opposite each otherf
Mr. Callaway: "Yes."

Mr. Lopardo: "Is there additional reason why

they could not operate?"

Mr. Olson : I say these questions lead on to the

same question. [334]

The Court: No. The method of operation is

different. This last question is objectionable. I

will sustain the objection to that.

Mr. Lopardo: There is none in the record.

Mr. Olson: There was none in the record. I

say the objection I made, which was sustained,

goes to all the following questions.
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The Court: No. I will allow that to go in. The
reason I sustained the other objection was it was
merely a completed answer to a question as to
which objection had been sustained. There is no
objection to that last question. I would not allow
it, anyhow.

Mr. Olson: There is an objection on page 109.
The same objection to all these questions.

^'I make the same objection to all of these ques-
tions, since my last objection; and again that these
answers be stricken."

The Court: Then the objection to the last ques-
tion will be sustained.

Mr. Callaway: Your Honor, it isn't made until
after several more questions are answered.
The Court: You see, you gentlemen have taken

my copy.

Mr. Callaway: The question is, the one he is

objecting to is the first one at the top of the page.
Mr. Olson: It all goes to the fact that there

is no [335] evidence the blades were in the posi-
tion they are talking about at the time.

Mr. Callaway: What about

The Court: This is a res ipsa loquitur case.

When the plaintiff relies on that, I believe a greater
latitude should be allowed to the defendant in ex-

plaining the operation of the machine, in response
to the inference drawn from the mere happening
of the accident.

What answer are you talking about?
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Mr. Callaway: We are talking about the first

question and the first answer on the page.

The Court: I will merely sustain objections to

particular questions that are made.

Mr. Lopardo : I will repeat the question.

^^Is there additional reason why they could not

operate?''

Mr. Callaway: ^^If they were in that position

this top head detail, it would not be fastened on

part 1.''

Mr. Lopardo: ^'Would there be any clearance

between the knives?"

Mr. Callaway: '^ There wouldn't be any clear-

ance."

Mr. Lopardo: ''By that what do you mean?"

Mr. Callaway: ''This knife would be directly

above here (indicating) ; there wouldn't be clear-

ance enough for your panel to be raised in between

those two knives."

Mr. Olson: There is an objection there for the

same [336] reason, your Honor, that question and

answer—move the answer be stricken. It assumes

facts not in evidence.

Mr. Callaway: It is merely telling how the thing

operates; why it couldn't operate.

Mr. Olson: There is no testimony anywhere in

the record it was in that condition when it was op-

erating.

The Court: There is not any evidence it was

in any condition. The testimony is something hap-
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pened. He has a right to testify how this instru-
ment operates.

Mr. Olson: Not improperly.

The Court: He is not doing it improperly.
Mr. Olson: He is assuming that the arms were

parallel to each other when it was in operation.
The Court: There is no objection to the par-

ticular question.

Mr. Olson: Yes, page 109, in the middle of the
page.

The Court: You cannot object to questions that
precede

Mr. Olson: I am only objecting to the last ques-
tion preceding. The others have been read. No
objection was made.

The Court: This is an answer he has made.
There is no objection to the question until after the
answer has been given. About line 9 there is a
question, "^j that what do you mean?''
The answer is, ^^This knife would be directly

above here [337] (indicating); there wouldn't be
clearance enough for your panel to be raised in
between those two knives."

Then Mr. Johnston says, ''I make the same ob-
jection to all of these questions, since my last ob-
jection; and again that these answers be stricken."
The motion will be denied.

You cannot save up your objections and then
put them back in.

Mr. Olson: I understood your Honor to mean
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with the last ruling. I agree with you, that I could

only make the objection before

The Court: Go ahead.

Mr. Lopardo: ^^And if the panel raiser head

with the two knives were exactly opposite each

other, in other words, part 2 and part 1, would

that cause one of them to break f'

Mr. Callaway: ^'Yes, it would.''

Mr. Olson: I object on the same ground. There

is no objection in the record.

The Court: No. The objection is overruled.

Mr. Olson: There is objection

The Court: If there is, it is overruled. In an-

swering the prima facie inference, from the mere

happening of the accident, they have a right to

go into detail to show how this machine operates

and what would or what would not happen if it

were used in the proper manner.

Mr. Olson: Your Honor, I agree with you. I

don't want to take the time of the court. I am

not arguing with your [338] ruling. I don't know

whether I understand you or not.

My objection, and the objection in this record,

is not to the form of the question nor to the an-

swer. It is just to the fact that all these ques-

tions are asked as to what would happen to the

panel raiser head if it were operated with the arms

parallel.

The Court : This is a standard machine. Any

man who is concerned with the operation of the



vs, William J. Byrne 369

(Deposition of Charles E. Meissner.)

macliine has a right to show how it operates in a
normal fashion.

Mr. Olson: I agree with you. This is not in
normal fashion. They are talking about the arms
being parallel. The arms aren't parallel.

The Court
: That is a question of argument.

Mr. Olson: There is an abundance of evidence
in this record to show that the arms were not in
the position they are stating.

The Court: You can argue that to the jury.
Mr. Olson

:
It is assuming facts not in evidence.

The Court
:

I know what I am doing. Go ahead.
Mr. Lopardo: "WhyV
Mr. Callaway: ^^It would automatically throw

this top head against the lower one, causing one
arm to snap off."

Mr. Olson: I won't object.

Mr. Lopardo: '^Henry Danielson, are you fa-

miUar with what his experience has been?'' [339]
Mr. Callaway: ^^Yes, I am."
Mr. Olson: ^^I object to that, as not being the

best evidence."

The Court: That is merely a general inquiry
as to how long he has worked, as to his experi-
ence.

Mr. Lopardo: ''What has been his experience?"
Mr. Callaway: ''He came to Woodworkers Tool

Products well recommended; he worked at KJein
Electric before he came to Woodworkers Tool
AVorks. Before that he operated his own machine
shop."
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Mr. Olson: ''I move the answer be stricken/'

The Court: The part that he came well recom-

mended may be stricken out. The remainder may

remain. It gives his length of experience.

Go down to ''He has been employed by Wood-

workers Tool Works how long?"

Mr. Lopardo : ''He has been employed by Wood-

workers Tool Works how long?"

Mr. Callaway: "I would say about two or two

and one-half years."

Mr. Lopardo: "During that time you have had

occasion
"

Mr. Olson: Go ahead.

Mr. Lopardo: "During that time have you been

in a position to observe his work?"

Mr. Callaway: "Yes, I have; his work is of the

best." [340]

Mr. Olson: "That is objected to as irrelevant

and immaterial."

Mr. Lopardo: All we are trying to show

Mr. Callaway: Let's don't argue.

The Court : That may be stricken. It is merely

a characterization. That may be stricken, and the

jury instructed to disregard that.

Mr. Callaway: "Victor Barron is a good milling

machine operator."

Mr. Loaprdo: "He has been with your com-

pany how long?"

Mr. Olson : Excuse me. I am a little slow. The

same objection, a conclusion of the witness, that
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he is a good millman. That is not the best evi-

dence, what his opinion on him is.

The Court: Is there an objection in the record
on that?

Mr. Olson: Yes, there is.

The Court: That may be stricken. The length
of time, it all goes to the care taken in making
inspections of the material, so length of time of
employment is material.

Mr. Lopardo
: ^^He has been with your company

how long?''

Mr. Callaway: '^About two years.''

Mr. Lopardo: ^^Has he been under your direct
supervision?"

Mr. Callaway: ^^He has been under my direct
supervision, yes."

Mr. Olson: I want to make the general objec-
tion again, [341] that all this is hearsay, not the
best evidence, and irrelevant and immaterial. I
move that the answer be stricken.

The Court
: The motion will be denied.

Mr. Lopardo: ^^The men who performed each
step in the operation of the manufacture of the
Champion panel raiser head are skilled workmen,
is that correct?"

Mr. Callaway: ''They are."

Mr. Olson: ''Object to that, as the conclusion
of the witness; I move the answer be stricken."

The Court: That is a conclusion. That may
be stricken. He has already told us how long they
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were employed and what their experience has been.

Mr. Lopardo: ''And you know that of your

own knowledge, do you?"

The Court: That would follow.

Mr. Olson: Same objection. Same motion made.

The Court: I will sustain the objection.

Mr. Olson: That is all of direct examination.

I am not going to start the first part here.

Mr. Callaway : I don't blame you. I would leave

that out, too.

Mr. Olson: Page 113, about the middle of the

page.

Cross-Examination

''How many orders for Champion panel raiser

heads have you had in the past five years that you

have been with Woodworkers Tool Works? [342]

Mr. Callaway: "I have had about one hundred

orders.''

Mr. Olson: "You wouldn't say it would be

150?"

Mr. Callaway: "No."

Mr. Olson: "Or 50?"

Mr. Callaway: "No."

Mr. Olson: "And do you recall the details of

every one of those one hundred orders?"

Mr. Lopardo: I object to that, your Honor. It

is not material. It is irrelevant.

The Court: Oh, no. It goes to his recollection.

He has testified that he remembered the particular

order, because it is a special order. Then they may
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ask him if he remembers any others.

Mr. Callaway: ^^I can't name all the custom-
ers, no.''

Mr. Olson: ^^And you cannot recall all the de-
tails of each of those orders?"

Mr. Callaway: ^^I cannot recall all the details
of a hundred orders, no."

Mr. Olson: ^^But you do remember this par-
ticular order?"

Mr. Callaway: ^^I remember this particular
one. '

'

Mr. Olson: ^^Your memory in this particular
case was greatly refreshed after you found a law
suit had been brought against Woodworkers Tool
Works?"
Mr. Lopardo: I object.

Mr. Callaway: Waive the objection. Let's go
on. Let's [343] get the answer.

''No, that is not correct. I found those castings
came in, I had been waiting for these castings on
this specific order, because we had several calls

from customers out there."

Mr. Olson: '^What is the name of the clerk in

the tool room who checked these castings for weight
when they came in?"

Mr. Callaway :

'

' George Macek. '

'

Mr. Olson: The bottom of the page, now.
Mr. Callaway: Don't leave this out. I didn't

mind your leaving out the first, because I thought
it was a lot of folderol your attorney was indulg-

ing in. Let's read the rest of this.
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Mr. Olson: This is my cross-examination.

The Court: You can offer it later on.

Mr. Olson: I am glad you asked that. I will

read it. If you are going to read it, I have no

objection to reading it. I did forget something

I want to read back there on page 103.

The Court: Do not mark on the original.

Mr. Callaway : Mr. Lopardo will read it.

Mr. Olson : I want to go to page 103.

Mr. Callaway: Let's do one thing at a time.

Mr. Olson: This is more of the sequence. If

I do it now, I will have it over with. It is only a

few questions, [344] regarding this test that was

made. Mr. Johnston asked a question I want to

put in evidence. You recall the testimony on the

hammering of the piece that didn't break. Line

7, page 103. No ; it is line 18 on page 103.

''What was the date of these tests?"

Mr. Callaway: ''I tried that out this morning."

Mr. Olson: ''Is that when you made the tests'?"

Mr. Callaway: ''Yes, I tried it out this morn-

ing."

Mr. Olson : That is what I wanted. Now, page

114.

"And you cannot recall all the details of each of

those orders?"

Mr. Callaway: No, no.

Mr. Olson: I am sorry.

Mr. Callaway: It is after the answer about

George Macek.

Mr. Olson: "You are sure he was there and
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working for the company r'

Mr. Callaway: ^^Yes, I am."
Mr. Olson: ^^That was in October, 1948, I be-

lieve?''

Mr. Callaway
:

'

' Chaps who have been in our em-
ploy about 12 years.''

Mr. Olson: ^^What was the name of the engine
lathe man you testified you gave the castings to?"
Mr. Callaway: ^^Henry Danielson."
Mr. Olson: ^'Do you remember the names of

all the other men that performed the various op-
erations?" [345]

Mr. Callaway: ^^I do."

Mr. Olson: '^ Every one of them?"
Mr. Callaway: '^I do know all the names."
Mr. Olson: ''You have a very clear picture in

your mind as you sit there, of each of the things
you did?"

Mr. Callaway: ''Yes, I do; I have a clear pic-

ture."

Mr. Olson: "You saw each and every one of
them?"

Mr. Callaway: "That is right."

Mr. Olson: "During all of these various opera-
tions you have described?"

Mr. Callaway: "Yes."

Mr. Olson: "Is that right?"

Mr. Callaway: "That is right."

Mr. Olson: "Is that your custom in making up
orders for various tools that are received by your
company?"
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Mr. Callaway: ^^Yes.'^

Mr. Olson: ^^Is that right?"

Mr. Callaway: ^^That is right.''

Mr. Olson: ''You stand and watch every opera-

tion, is that rightf
Mr. Callaway: ''I give this engine lathe oper-

ator this head
"

Mr. Olson: ''No, answer my question: Do you

stand and watch every operation?"

Mr. Callaway :

'
' That would be an impossibility

;

I have [346] about twenty men."

Mr. Olson: "In this particular case, however,

you stood and watched every operation from the

beginning to end; and you have a very clear mem-

ory of it, is that right?"

Mr. Callaway: "I did not stand and watch every

operation from beginning to end, no."

Mr. Olson: "Then you want to change the testi-

mony you gave a few moments ago, to the effect

that you did see every operation from beginning

to end?"

Mr. Callaway: "I remember giving this casting

to Henry Danielson
"

Mr, Olson: "No, answer my question."

Mr. Lopardo: "I submit, he has answered."

Mr. Olson: "Read the question."

Mr. Callaway: "I did not see every operation

from beginning to end."

Mr. Olson: "You did not?"

Mr. Callaway: "Not every operation, no."
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Mr. Olson: ^'Tlien you want to change the form

of your testimony?''

Mr. Callaway: I submit this is arguing with
the witness.

Mr. Olson: There is no objection in the record.
Mr. Lopardo: '^Are you restricting that to the

particular Champion panel raiser head which was
sold to the Woodworkers Supply Company?'' [347]
Mr. Olson :

'

' That is right. '

'

''AH right."

''You want to change that answer now?"
Mr. Callaway: ''When I referred to that I was

referring '

'

Mr. Olson: Where are we reading?
Mr. Callaway: You are just reading a lot of

stuff between attorneys.

Mr. Olson: There is no objection in the record.
I want this in the record.

"You want to change that answer now?"
Mr. Lopardo

: "Did you understand the question
applied to the specific head which was sold to the

Woodworkers Supply Company?"
Mr. Olson: "That is the only one he described

the operations on."

"You want to change that?"

Mr. Callaway: "When I referred to that I was
referring to engine lathe; now then you asked me
the next operator—I remember the engine lathe

operator machining this casting."

Mr. Olson: "You now say you did not see every
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single operation from beginning to end, on this

particular head?"

Mr. Callaway: ''Are you talking about all the

operations, or the operation on the lathe 1"

Mr. Olson: ''The question speaks for itself: Do

you now [348] want to change that testimony?"

Mr. Lopardo: I object to that, your Honor, on

the ground he is arguing with the witness.

The Court: I will sustain the objection.

Mr. Olson: He won't give an answer.

The Court: He is trying to get the witness to

admit his testimony now is different from what he

had given. Having attempted three or four times,

and not succeeding, I will sustain the objection to

that inquiry.

Mr. Olson: "And you remember every opera-

tion that was performed on it, do you?"

Mr. Callaway: "All the heads are the same."

Mr. Olson: I didn't see the objection on the

other page, I am sorry.

"Oh, so you are not depending on a particular

recollection of these particular operations on the

Champion panel raiser head that is in issue here;

you are depending on your memory of operations

of this kind or type, on this kind or type of panel

raiser head; isn't that right?'

Mr. Lopardo: "I object.

Mr. Callaway: The objection will be waived.

^'I am referring to this specific head here."

Mr. Olson: "You remember all of those opera-

tions?"

!"
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Mr. Callaway: ^^I am speaking about "

Mr. Olson: I didn't have a question. You just
went on. [349]

There was an objection you waived and then the
question was read.

Mr. Callaway: ^^I am speaking about this par-
ticular head."

Mr. Olson: ^^You remember all of those opera-
tions?"

Mr. Callaway: ^'I remember those operations."
Mr. Olson: ^^And it is not because they are the

same general type of operations that you saw many
other times on my other heads, is that right?"
Mr. Lopardo: I object to that on the ground he

is arguing with the witness again, your Honor.
The Court: It is all right.

Mr. Callaway: '^I remember this engine lathe

operator turning this head ; then it was given to the

milling machine operator."

Mr. Olson: ''You are not answering the ques-

tion;—will you read the question?"

The question is read.

''Now, answer that question, please: Is it the

many operations you are remembering,—just yes

or no?"

Mr. Callaway :" That question is not dear; I re-

member this distinct operation on the lathe."

Mr. Olson: "That one single operation?"

Mr. Callaway: "That one single operation on

this lathe."
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Mr. Olson: ''But you don't remember all the

different [350] operations, all the way through, on

this particular head, do you?"

Mr. Callaway: ''Well, I gave it to the milling

machine operator "

Mr. Olson: "Do you remember all those opera-

tions, or don't you; yes or no, all those operations?

Right now, as you sit here, you don't remember

those operations, all of them, do you?"

Mr. Callaway: "Not every one, no; not on this

particular head, except on the turning of the lathe."

Mr. Olson: "Just that one operation?"

Mr. Callaway: "That is right."

Mr. Olson: "Then, some six or seven or nine

that you described,—I think it was about nine,

wasn't it?"

Mr. Callaway: "About seven, I would say."

Mr. Olson: "So you remember one distinctly?"

Mr. Callaway: "I remember the turning on the

lathe distinctly."

Mr. Olson: "The rest of them, you remember

just the general operation that was performed on all

heads of that kind, right?"

Mr. Callaway: "Right."

Mr. Olson: Page 121.

"How long did all of these various operations

take, from the beginning to the end of the manu-

facture or the fabrication [351] or processing, or

whatever you would call it, by your company, of

this particular Champion panel raiser head?"

Mr. Callaway: "Are you talking about one or a

group now?"
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Mr. Olson: '^The entire, all of the operations
from beginning to end, on one head? Do you call
these two separate heads? They are all one?"
Mr. Callaway

:
^ ^We might run more than one. '

'

Mr. Olson: ^^Is this one head? (Indicating.)''
Mr. Callaway: ^^That is one head; but we might

make more than one."

Mr. Olson: ^^Does it take an hour, two hours, or
two days?"

Mr. Callaway: ^^Say about five hours, or more."
Mr. Olson: ''Five hours or more?"
Mr. Callaway: ''Yes."

Mr. Olson: "If you spent the entire five hours
or more that it takes to perform the nine operations
you mentioned on this head, you would not do
anything else on that day, would you; isn't that
true? Answer that yes or no; there wouldn't be
time for you to do anything else, would there ?

Mr. Callaway: "Yes."

Mr. Olson: "What else would you be able to

do?"

Mr. Callaway: "I could supervise the setting up
on this."

Mr. Olson: "Just glance at it every ten, fifteen

minutes?" [352]

Mr. Callaway: "No, I would see that it is set

up properly."

Mr. Olson: "Just glance at it once in a while?"

Mr. Callaway: "I could check it."

Mr. Olson: "Then, you didn't watch it in this

particular case all the way through?"
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I won't get into that.

Mr. Callaway: I don't think that question was

ever answered.

Mr. Olson: Let's start on page 123, at the bot-

tom, about three-quarters of the way down. It was

answered.

Mr. Callaway : ''Yes, they are checked after each

operation."

Mr. Olson: Where are you reading?

Mr. Callaway: At the bottom of page 123.

Mr. Olson: I don't see where you are reading,

Mr. Callaway.

Mr. Callaway: The bottom of page 123.

Mr. Olson: I am going before that. Just above

that.

''Aside from the tests you performed this morning

on a casting which you say is similar to the one

from which you say this head was made, you never

tested any castings out of that bat^h, did you?"

Mr. Callaway: ''Yes, they are checked after each

operation." [353]

Mr. Olson: "Tests made; what tests are made?"

Mr. Callaway: "Checked and inspected."

Mr. Olson: "I didn't ask anything about check-

ing and inspecting; I asked you if any other tests

were made."

Mr. Callaway : "No ; it is not necessary in a cast-

ing like this."

Mr. Olson: "I didn't ask that, and I move the
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answer be stricken, as not responsive. Did you make
any tests?''

Mr. Callaway: It was asked again.

Mr. Olson: ^^Did you make any tests of any
kind?"

Mr. Callaway: ''It was not necessary; no."
Mr. Olson: ''All right, the answer is no, is that

right; is that correct?"

''Up until this morning you made no tests on any
of these castings, is that correct?"

"That check was this morning, wasn't it?"
Mr. Callaway: "Yes, that check was this morn-

ing."

Mr. Olson: "And that was the first check you
made, you; was that the first test you made?"
Mr. Callaway: "I made, yes."

Mr. Olson: "Did anybody make any tests, up
until that time, for your company, either by X-ray,
radiogram, magnaflux, or anything of that sort, do
you know?"
Mr. Callaway: "Yes, we had them X-rayed."
Mr. Olson: "When?" [354]

Mr. Callaway: "I don't know when these X-rays
w^ere made."

Mr, Olson: "Did they find any air bubbles in

them?"

Mr. Callaway: "Not one."

Mr. Olson: "Any other defects?"

Mr. Callaway: "No."
Mr. Olson: "When were these tests made?"
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Mr. Callaway :
'

' I don 't know when. '

'

Mr. Olson: ''Who made them?"

Mr. Callaway: ''I would have to look up the

records to find that out."

Mr. Olson: ''Were they made within the last

month?"

Mr. Callaway: "Oh, they were made previous."

Mr. Olson: "Approximately what date?"

Mr. Callaway: "I couldn't say."

Mr. Olson: "Do you have a report on those tests,

your company, I mean?"

Mr. Callaway: "They may have."

Mr. Olson: "You saw the report, did you?"

Mr. Callaway: "No, I didn't see that."

Mr. Olson: "You didn't see the report?"

Mr. Callaway: "No."

Mr. Olson: "And what is your job, production

superintendent ? '

'

Mr. Callaway: "Plant superintendent." [354]

Mr. Olson: "And you never saw the report?"

Mr. Callaway: "No, I didn't see the report."

Mr. Olson :
'

' You know that the test was made ? '

'

Mr. Callaway: "They were made."

Mr. Olson: "And you know that a report was

made, and you didn't see it?"

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: "You didn't concern yourself with

it?"

Mr. Callaway : "Well, they were just pronounced

o.k."
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Mr. Olson: ^^So you took it for granted that who-
ever told you had read the report correctly?"
Mr. Callaway: ^^That is right.''

Mr. Olson: ^^You don't know whether it was
correct, or not; or whether he read it correctly?"
Mr. Callawya: ^'Well, that is what they are paid

for."

Mr. Olson: ^^If I understand correctly, when
you get these castings from the Gunite Foundries,
in Rockford, Illinois, you just take it for granted
that they are all right, unless something turns up
in your inspection to show otherwise; is that right?"
Mr. Callaway

:
^ ^ Yes ; they are a reputable manu-

facturer. '

'

Mr. Olson: ''You do not X-ray each individual
batch of castings, do you, or magnaflux them?"
Mr. Callaway :

'

' Not magnaflux. '

'

Mr. Olson: ''Do you X-ray each batch of cast-

ings, as they [356] come in?"

Mr. Callaway: "No, not each batch."

Mr. Olson: "But you do X-ray some batches?"

Mr. Callaway: "Some of them were X-rayed,
yes."

Mr. Olson: "But not until after this claim about
defect occurred?"

Mr. Callaway : "I don 't know when it occurred. '

'

Mr. Olson: "Well, it occurred on the 28th day
of October, 1948."

Mr. Callaway: "That I couldn't say."

Mr. Olson: "And the X-ray tests you are talk-
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ing about were made in the last month or two,

weren't they?"

Mr. Callaway: ''No, they were not; they were

made previous to that."

Mr. Olson: ''How far previous?"

Mr. Callaway: "I don't know how far back."

Mr. Olson: "Six months ago?"

Mr. Callaway: "I couldn't say how far back."

Mr. Olson: "Didn't you know when they were

made?"
Mr. Callaway: "No, I don't know when they

were made."

Mr. Olson: "Did you know at the time they

were made, whenever that was?"

Mr. Callaway: "I know about the time, yes."

Mr. Olson: "Now, you know about those details

on those nine operations on these particular cast-

ings, but you don't [357] know when the tests

were made, whether the tests were made after the

defect developed?"

Mr. Callaway: "This is my job, to know about

all these operations; I assign these jobs out."

Mr. Olson: "When you fall down on your job,

you are interested in tests to see if you are doing

the job correctly?"

Mr. Callaway: "Yes, I am interested in that."

Mr. Olson: "But you don't know when the test

was made?"

Mr. Callaway: "I don't know when the test was

made."
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Mr. Olson: ^^ Actually, you don't know when the
tests were made?''

Mr. Callaway: ^^I don't know."
Mr. Olson: ^'But your memory is pretty good, I

might say marvelous.''

Mr. Callaway: ^^I just happen to remember that
one incident, this customer was waiting for those
castings, he had a couple of letters in there on it."

Mr. Olson: ^^Now let me ask you this: You
understand the meaning of the word 'void' in a
casting?"

Mr. Callaway: ''Void, meaning not any good?"
Mr. Olson: "No, meaning a crack or a fissure."

Mr. Callaway: "I know a crack; fissure I never
heard."

Mr. Olson: "Did you ever hear of a void in a
casting?"

Mr. Callaway: "I never heard that." [358]
Mr. Olson: "You know what an air bubble or a

gas bubble is?"

Mr. Callaway: "Yes, I do."

Mr. Olson: "And that is the same thing, I be-

lieve, as a gas pocket, or void is the same—well,

you don't know the meaning of the word void?"
Mr. Callaway: "If it is the same as gas

pocket "

Mr. Olson: "A gas po<3ket, however, is simply

a little aperture in the material?"

Mr. Callaway: The lawyer is doing all the tes-

tifying there.
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Mr. Olson: Let's not have any comment. I could

read some other comments from the lawyers. Will

you read from page 130, Mr. Callaway, at the

eleventh line?

Mr. Callaway: ''What are you asking me?"

Mr. Olson: ''It is a little crack or a fissure, isn't

that correct,—a little space where the material is

not solid?"

Mr. Callaway: "That would be right, yes; an air

bubble, a little pocket."

Mr. Olson: "You didn't make any tests on these

castings from which the casting that was used in

the head in question came, for phosphorus or sul-

phur contents, did you,—or the company?"

Mr. Callaway: "None to my knowledge, no."

Mr. Olson: "If they had been made you would

have known that, with your good memory and your

knowledge of all these steps?"

Mr. Callaway: "Yes, I would."

Mr. Olson: "If it developed that the phosphorus

content in the panel raiser head in question was

as high as .072 per eent, whereas in the other arm

it was .039 per cent, would that indicate anything

to you?"

Mr. Callaway: "That would not; I am not a

metallurgist."

Mr. Olson: "And would you know when the

phosphorus percentage or content was high and

when it was low?"

Mr. Callaway: "I would not."
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Mr. Olson
: '

^ Or the sulphur content ? '

'

Mr. Callaway: "^o,''

Mr. Olson
:

^^And if the sulphur and phosphorus
content, or either one of them, or silicon content,
were high, you do know that would make the casting
brittle?"

Mr. Callaway: ^^No, I wouldn't know; I am not
a metallurgist."

Mr. Olson: ^^And you made no tests for sulphur,
phosphorus or silicon content of those castings?"
Mr. Callaway: ^^No; I said no."

Mr. Olson: '^Do you know what inclusion in a
casting is, or porosity?"

Mr. Callaway: ^^ Porosity, are you talking about
density [360] now, when you say porosity?"
Mr. Olson: ^^Well, I don't know, to be honest

with you."

Mr. Callaway: ^'I wouldn't know, no."

Mr. Olson: ''Now, blow-holes, gas-holes, and air-

holes all have the same effect on the metal; is that

correct?"

Mr. Callaway: ''They would."

Mr. Olson: "They are all substantially the

same?"

Mr. Callaway: "Yes, they are all the same."

Mr. Olson: "Now, if you found blow-holes in

any of these castings, did you use the casting, or

discard it?"

Mr. Callaway: "That was immediately dis-

carded."
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Mr. Olson: ''And there were some of them in

this particular batch which were discarded because

of blow-holes; is that correct?"

Mr. Callaway: ''There was none."

Mr. Olson: "None of them?"

Mr. Callaway: "No."

Mr. Olson: "Blow-holes are structural defects in

steel of this type, are they not?"

Mr. Callaway: "A blow-hole is a structural de-

fect in any steel."

Mr. Olson: "And a blow-hole in steel of this

type, if large enough, will be a very dangerous

condition; is that not true?" [361]

Mr. Callaway: "No, I wouldn't say it would be

a dangerous condition."

Mr. Olson : "No matter how large they are

Mr. Callaway: "No matter how large they are.

Mr. Olson: "Or how small?"

Mr. Callaway : "Or how small. '

'

Mr. Olson: "Or how many there are, or how

few there are?"

Mr. Callaway: "No."

Mr. Olson: "They are still not a dangerous con-

dition?"

Mr. Callaway: "They are still not dangerous;

does he say
"

Mr. Olson: "And they don't constitute a dan-

gerous or structural defect in the steel?"

Mr. Callaway: "No."

Mr. Olson: "You are sure of that?"
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Mr. Callaway: -Not in this particular instance."
Mr. Olson: ^Now, wouldn't the blow-holes, if

they were either large or if there were a number of
them,—wouldn't they reduce the strength of the
steel r'

Mr. Callaway
:

^ It would weaken it, but it would
not weaken it to the point where it would be dan-
gerous."

Mr. Olson: ''That is your answer?"
Mr. Callaway: ''That is my answer."
Mr. Olson: "You are sure of that?"
Mr. Callaway: "I am sure of that." [362]
Mr. Olson: "Under no circumstances could a

blow-hole weaken the steel to the point where it

would constitute a dangerous structural defect?"
Mr. Lopardo

: I will have to object to that unless
he restricts it to the same casting in issue here.

Mr. Olson: This is cross-examination.

The Court: Go ahead. He may answer.
Mr. Olson: "Will you answer the question,

please?"

Mr. Callaway: "I have never seen one in a panel
raiser head."

Mr. Olson : Page 137.

Mr. Callaway: No.

Mr. Olson: Oh, yes. Page 136, line 20.

"You have seen blow-holes in the steel, in other

metals?"

Mr. Callaway: "I have seen it in cast iron, not

cast steel."
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Mr. Olson: ^' Never seen it in steel?"

Mr. Callaway: ''Never seen it in steel."

Mr. Olson: ''Under no circumstances could a

"blow-hole weaken a steel casting to the point where

it would constitute a dangerous structural defect?"

Mr. Callaway: "No, it could not; not the way

that was manufactured; it would be impossible."

Mr. Olson: "Cast steel?"

Mr. Callaway: "That is right." [363]

Mr. Olson: "In making that answer you are

depending on your knowledge of the Gunite Foun-

dries, and the type of steel foundry, and on the

castings they furnished; is that right?"

Mr. Callaway: "That is right."

Mr. Olson: "Rather than on your own knowl-

edge?"

Mr. Callaway: "I am depending on them, as

well as my own knowledge ; because I know them to

be a good manufacturer of these steel castings, good

clean castings."

Mr. Olson: "And you know of your own knowl-

edge that blow-holes could not constitute a struc-

tural dangerous condition on steel castings of this

type?"

Mr. Callaway: "That is right; they could not."

Mr. Olson: "Now, blow-holes can be ascertained

by magnafluxing or taking X-rays; is that cor-

rect?"

Mr. Callaway : "A magnaflux is a test for crack.
'

'

Mr. Olson: "Would it not also show up blow-

holes, if they were to the surface?"
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Mr. Callaway: ^^If they were to the surface,

3'es.''

Mr. Olson: ''And X-rays would show up blow-
holes and cracks, both, would it not?"
Mr. Callaway: ''That is right. I am just basing

my knowledge on what I know of X-raying steel."

Mr. Lopardo: "You don't have any experience

with that?"

Mr. Callaway: "No, I don't." [364]

Mr. Olson: "But you never used, in connection

with your company here, the defendant, either of

those tests, magnaflux or X-ray?"

Mr. Callaway: "Not magnaflux; we discussed

X-rays more already."

Mr. Olson: "Did you ever use X-rays?"
Mr. Callaway: "I don't know how to use an

X-ray machine."

Mr. Olson: "Did your company, as a matter of

practice, during the time you got these castings in

and had them in your storage bin, ever have them

X-rayed, aside from this one time trying to deter-

mine whatever you mentioned here a while ago,

the date of whi-ch "

Mr. Callaway: "I don't know the date."

Mr. Olson: "Was the particular casting from

w^hich this particular panel raiser head in question

was manufactured, was that casting ever X-rayed,

to your knowledge, by anybody in connection witli

your company, or for your company; yes or no?"

Mr. Callaway: "This particular one?"
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Mr. Olson: ^^Yes.''

Mr. Callaway: ^'No, it was not X-rayed."

Mr. Olson: ''Was it tested in any other way for

blow-holes, or anything else of that kind?"

Mr. Callaway: ''It was inspected and checked

for blow-holes during the operations." [365]

Mr. Olson : "Was any test made with magnesium

—was any test made for magnesium, phosphorus or

sulphur content in that particular <3asting?"

Mr. Lopardo: That is objected to on the ground

that question has been asked already.

Mr. Olson: I think it has.

The Court: All right.

Mr. Olson: "You have no knowledge of the tests

that were made at the foundry at all, do you?"

Mr. Callaway: "No."

Mr. Olson : "Well, were any tests made by or for

your company which would determine what the

composition of the casting in question was, prior to

the time you made it up?"

Mr. Lopardo: I object to that on the ground it

has already been answered.

Mr. Olson: That one hasn't.

Mr. Lopardo: I would like to object on the

further ground, your Honor

Mr. Callaway : It has already been sustained and

withdrawn.

Mr. Olson: That is a different question, Mr.

Callaway.

Mr. Callaway: I don't know where you are.
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Mr. Olson: The question I withdrew is not the
question I just asked.

Mr. Callaway: Where are you?
Mr. Olson: I am on page 140 at the bottom.
''Well, were any tests made by or for your com-

pany which would determine what the composition
of the casting in question was, prior to the time you
made it up?"
Mr. Callaway: ^^When I placed this order I

order cast steel."

Mr. Olson: ^^Yes; did your company make any
test of the <?omposition of that casting, after you
got it,—the composition of the casting?"
Mr. Callaway: ''After we got it?"

Mr. Olson: ''After you got it?"

Mr. Callaway: "No."
Mr. Olson: "At any time before the head was

delivered, were any tests made of the composition of
the casting?"

Mr. Callaway: "Not to my knowledge."
Mr. Olson: "If there had been any such tests,

you would have known about them, would you?"
Mr. Callaway: "Yes, I would say so."

Mr. Olson: "It was not the standard practice,

though, to make any tests?"

Mr. Callaway: "No. I might add, it was not
necessary, out of cast steel."

Mr. Olson: "Was an open hearth or electric

furnace used in casting the steel ; do you know which
one was used?"
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Mr. Callaway: ^^That I cannot say, how that

metal was prepared." [367]

Mr. Olson: ''Don't you know that the electric

furnace method is far superior?"

Mr. Callaway: ''I am no foundry man, as well

as metallurgist."

Mr. Olson: ''Then your answer is, you don't

know, all right."

Then the question: "What was the method of

casting employed; were steel molds or centrifugal

casts used?"

Mr. Callaway : "I cannot say what their methods

of casting it are."

Mr. Olson : "You don't know if centrifugal casts

were used the segregation in the metal would be less

;

you don't know that?"

Mr. Callaway: "I could not say."

Mr. Olson : "What would be the effect of having

nearly twice the amount of phosphorus in one arm

of the panel raiser head as against another arm;

I am talking about the particular panel raiser head

you manufactured?"

Mr. Callaway: "I couldn't say whether it would

make any difference, being out of cast steel."

Mr. Olson: "No difference, whether the phos-

phorus content in one arm is twice that in the

other?"

Mr. Callaway : "As far as operation is concerned,

no ; on the operation, none.
'

'

Mr. Olson: "If the phosphorus were double

in one arm [368] than in the other?"
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Mr. Callaway: ^^It would not have any bear-
ing ''

Mr. Olson: ^^ Wouldn't it make the steel more
brittle, with either of those elements increased?''
Mr. Callaway: '^That head is designed for ordi-

nary usage; if it were for extraordinary use, or
abuse, it might not stand up.''

Mr. Olson: ^^Then, an extraordinary amount of
either sulphur or phosphorus would constitute a
defect in iron or steel?"

Mr. Callaway: ^^I don't think so."

Mr. Olson: ''Is your answer no?"
Mr. Callaway: ''My answer is no, using it as

it is supposed to be used."

Mr. Olson: "What method of heat treatment
was used in respect to this particular casting, was
the casting quenched in water, or in oil, or was it

allowed to cool in the air?"

Mr. Lopardo: "How would he know that?"
Mr. Olson: "I don't know."
Mr. Callaway: "That question would not apply

to this head; there is no heat treatment on the

head."

Mr. Olson: "On the casting?"

Mr. Callaway: "I don't know about the cast-

ing."

Mr. Olson: "You don't know which method was
used?"

Mr. Callaway: "I couldn't say; I don't know."
Mr. Lopardo: "He doesn't know whether either

method was used."
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Mr. Callaway: ''I am no foundry man."

Mr. Olson: ''What is the effect of the addition

of silicon to steel, do you knowT'

Mr. Callaway: ''I don't know."

Mr. Olson: ''Doesn't it tend to make steel

brittle?"

Mr. Callaway: "I don't know."

Mr. Olson: "And if too much silicon or pho-

phorus or sulphur is added, won't it make the steel

brittle to the point where it will snap and break

very easily?"

Mr. Callaway: "No, I don't say it would break

or snap in ordinary usage."

Mr. Olson: "But the question is, wouldn't the

addition of any of those three elements make the

steel brittle, so that it would snap more easily than

it should?"

Mr. Callaway: "No, not in this particular head,

using it as it is supposed to be used."

Mr. Olson: "But it would decrease the strength

of steel, wouldn't it, if any of those were used in

excess?"

Mr. Callaway: ''Not where it would make any

difference in this head."

Mr. Olson: "It wouldn't make any difference,

no matter how much sulphur or phophorus or silicon

was added?

"Would the addition of any one in excess make

any difference?" [370]

Mr. Callaway: "They can go to one extreme or

another; but the normal amount in this casting, it
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would not make any difference, a few points one way
or the other, in this head."

Mr. Olson: ^^But suppose it were found to be
doubled'

Mr. Callaway: ^^That wouldn't make any differ-
ence "

Mr. Olson: ^^Now, let me make this clear, so I
am sure you don't misunderstand me: If it were
double the normal content, for any one of the three
elements, sulphur, phosphorus or magnesium, that
wouldn't make any difference?"

Mr. Callaway: ^^That wouldn't make any differ-

ence in this particular head, using it as it was
supposed to be used."

Mr. Olson: ^^But it would tend to make the
head more brittle?"

Mr. Callaway: ^^Not to the point where it would
make any difference."

Mr. Olson: ^^But still, it would tend to make
the head more brittle?"

Mr. Callaway: ''Not where it would make any
difference."

The Court: He is asking the same question and
he gets the same answer. They have educated each
other.

Mr. Olson: This is page 146, your Honor.

''Now, your company did all the machining on
this particular panel raiser head; is that corect?"

Mr. Callaway: "That is right."

Mr. Olson: "It was not sent out to be done?"
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Mr. Callaway: ''No, we did it all."

Mr. Olson: ''As a matter of fact, isn't it a com-

mon occurence in machining this type of casting to

find blow-holes occasionally^"

Mr. Callaway: "No, it is not, in that type of

casting."

Mr. Olson: "What is done with this type of

casting if a blow-hole was discovered?"

Mr. Callaway: "If it was discovered, the men

have orders to discard it; but I have never dis-

covered any yet in this lot, these heads."

Mr. Olson: "Are blow-holes easily discovered

in steel such as this?"

Mr. Callaway: "I would say you could see them,

if they were there."

Mr. Olson: "That is, they would be visible on

inspection to the naked eye?"

Mr. Callaway : "If they were there.
'

'

Mr. Olson :
'

'Without a microscope ? '

'

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: "You wouldn't even need glasses, if

you had ordinary eyesight?"

Mr. Callaway: "That is right."

Mr. Olson: "After assembling the panel head;

that is, after [372] placing the knives on the casting,

and the one part. No. 2, over No. 1, what, if any,

tests are made on the whole assembly unit, before

it is sent out to be sold, any?"

Mr. Callaway : "They are inspected and balanced

by me."
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Mr. Olson
:

'

' They are not actually run in opera-
tion, however?"

Mr. Callaway: ^^They are not run in operation.''
Mr. Olson: ^^And this particular panel raiser

head was not run in operation?''

Mr. Callaway: ^^That was not tried out in our
shop."

Mr. Olson
:

^'And no test was made, in the nature
of an operating test; is that right?"

Mr. Lopardo: I would like to object to that on
the ground it has been asked and answered twice.

Mr. Olson: This question has never been asked
in this whole record.

The Court : Go ahead.

Mr. Callaway: ^^Like it would be used by this

customer in California?"

Mr. Olson: ^^ That's right; like it would be used
by anybody, using it for normal purposes,"

Mr. Callaway: ''No, there was no test made."
Mr. Olson: ''You understand the question?"

Mr. Callaway: "You want to know if it was
tried out on a wood panel on the shaper in our
shop?—No, no tests were [373] made like that."

Mr. Olson: "Like a customer would use it?"

Mr. Callaway: "No, no test was made like that."

Mr. Olson :
'

'And you understand the question ? '

'

Mr. Callaway :
'

' That is right.
'

'

Mr. Olson: Let me add something here.

Mr. Callaway : You had better read the part you
are going to add to.
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Mr. Olson: ''If there are a number of small

blow-holes in any steel casting of the type we have

mentioned here, it will weaken the strength of the

steel ; is that not a fact ?

''Let me add something to that: "As contrasted

to anyother casting of the same type, size, shape, and

all have the same components, in which there are

no blow-holes; that is, as between the casting with

blow-holes and the casting without blow-holes, the

one with blow-holes is the weaker; is that true?''

Mr. Callaway: "That is true; but when you are

talking about blow-holes I would like to talk about

blow-holes in this head."

Mr. Olson: "We are not concerned with blow-

holes in this head."

Mr. Callaway: "It is bound to be weaker."

Mr. Olson: The bottom of page 150, Mr. Calla-

way.

"Among the various causes that you mentioned,

which could [374] cause breakage of a head of this

kind, or of the particular head in question here,—

you didn't use those terms; but striking a hard

object in the wood would do it, wouldn't it,—strike

a knot, striking a nail?"

Mr. Callaway: "On a piece of steel like this,

working on a knot, no ; a nail or a heavy iron object

in it might."

Mr. Olson: "All right; an improper operation of

the—what is the name of that machine, spindle,

shaper?"
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Mr. Callaway: ^^Shaper; spindle is a rod where
the head would slip over/'

Mr. Olson: ^^Just a minute, I can look it up; I
want to know what the machine was that this thing
w^as mounted on?"

Mr. Callaway: '^A tenoner or shaper."
Mr. Olson: ^^ Wasn't this mounted on a double

spindle shaper?''

Mr. Callaway: I don't find that.

Mr. Olson: Page 151, line 8. The answer is at
line 10.

Mr. Callaway: ^^A double spindle shaper, or ten-
oner, or single spindle shaper; either one of the
three."

Mr. Olson: ^^If the particular head in question
were mounted on a double spindle shaper, and it

was not operated properly, that could cause the
head to break?"

Mr. Callaway: ^^It could."

Mr. Olson: ''And defective steel could cause the

head to [375] break, couldn't it?"

Mr. Callaway: ''No, it could not."

Mr. Olson: "Defective steel could never cause

the head to break?"

Mr. Callaway: "Not a head designed the way
this is, cutting a light cut out of wood, it could not."

Mr. Olson: "I said just that one fact, if the

steel were defective; I am not asking you to admit
it was defective, but if the steel were defective, that

could cause it to break, couldn't it?"
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Mr. Callaway: '^No."

Mr. Olson: ''It could never break because of

defective steel?''

Mr. Callaway: ''No."

Mr. Olson: "Now, if you knew that there was a

blow-hole in the arm which broke in this case would

that make any difference in your answer?"

Mr. Callaway: "That wouldn't make any differ-

ence."

Mr. Olson: "If you knew there was a blow-hole

right straight through the point where it broke?"

Mr. Callaway: "That wouldn't make any differ-

ence."

Mr. Olson: "Will you tell us, please, whether

an excess of magnesium, phosphorus, or sulphur,

could cause the head to break?"

Mr. Callaway: "No." [376]

Mr. Olson: "Now, do you know the operating

revolutions per minute, what would be normal for

the use of this head?"

Mr. Callaway: "What would be normal safety

rpm would be about
"

Mr. Olson: "By rpm you mean revolutions per

minute?"

Mr. Callaway: "Yes; say from 3200 to 7200

would be safe normal operating speed."

Mr. Olson: "And you might possibly even go to

10,000 on soft pine lumber, is that right,—safely?"

Mr. Callaway: "Oh, yes; there is a safety mar-

gin that it would sustain beyond that 7200, yes."
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Mr. Olson: ''Up to 10,000 rpm?"
Mr. Callaway: -You could operate it; I cannot

say you could operate it as safely as on 7200."
Mr. Olson: ''But without nails, knots, or gravel,

you could operate up to 7200?''

Mr. Callaway: "You could operate; but I would
not say operate it safely.''

Mr. Olson: "What would be the safe limits?"
Mr. Callaway: "7200, top limit."

Mr. Olson: "That is the maximum?"
Mr. Callaway: "That is the approximate recom-

mended maximum speed ; different shapers run dif-
ferent speed."

Mr. Olson: "The recommended speed of 7200,
wasn't it; where was the maximum of safety ? " [377]
Mr. Callaway: "There is a margin of safety ivas

beyond that."

Mr. Olson: "Yes, up to 10,000 rpm?"
Mr. Callaway: "Yes, easily; but your safety is

decreasing when you go up that high."

Mr. Olson: "But still, in soft pine lumber, with-
out knots or other obstructions in the line, up to

10,000 rpm would be safe for normal operating,
if the machine is in proper adjustment, and all

that; is that right?

Mr. Callaway: "Soft pine would not have any-
thing to do with it ; it is such a shear cutting there

it would cut hard or soft."

Mr. Olson: "3200 to 7200 is the normal recom-
mended range, is that right?"
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Mr. Callaway: ^^About that, yes.''

Mr. Olson: ^'Give me a figure,—a thousand over,

five hundred over?"

Mr. Callaway: ^'You could probably run beyond

20,000; I am not saying it would be safe."

Mr. Olson: ^'I am talking about to operating

maximum. '

'

Mr. Callaway: ^^I am saying 7200, maybe 7500

will be safe; I am not saying anything over will

be safe."

Mr. Olson: ^^Now, in making these heads, you do

know, do you not, that if the casting is defective

that might constitute a danger to the workman

operating the head?" [378]

Mr. Callaway: ^'No, there is no danger."

Mr. Olson: '^Even if the head is defective?"

Mr. Callaway: ''What do you mean by defec-

tive?"

Mr. Olson: ''Well, let us assume that the head

has a crack through it, a blow-hole through it, half-

way through the arm, would that be dangerous to

operate?"

Mr. Callaway: "That would not be dangerous

under normal usage, no."

Mr. Olson: "It would not?"

Mr. Callaway: "It would not."

Mr. Olson: "You are sure of that, are you?"

Mr. Callaway: "I am sure of that, under nor-

mal usage."

Mr. Olson: "Positive?"
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Mr. Callaway: ^'Positive; because that cut is so

light."

Mr. Olson: ''AH right; suppose it hit an unseen

knot in the wood?''

Mr. Callaway: ''A knot would make no diff :er-

ence."

Mr. Olson: I just lost you here.

Mr. Callaway : Page 156.

Mr. Olson: You are on page 156?

Mr. Callaway: Yes. That is where the question

was answered.

Mr. Olson: ''Knots are encountered occasionally

in woodworking?"

Mr. Callaway: "Oh, yes."

Mr. Olson: "And sometimes even nails or

gravel?" [379]

Mr. Callaway :
'

' That is possible.
'

'

Mr. Olson: "Would nails or gravel halfway

through it?"

Mr. Callaway: "I couldn't answer a question

like that; I wouldn't know what size nail."

Mr. Olson: "Would size of the nail make any

difference?"

Mr. Callaway: "Say, for instance, they had a

big spike in there, on the end of a two by four."

Mr. Olson: "That would be dangerous?"

Mr. Callaway: "That would be dangerous."

Mr. Olson : "In case the head strikes a big spike,

or some other obstruction, it could disintegrate and

blow all to pieces; couldn't that happen?"
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Mr. Callaway: ^^It is not designed for metal

cutting."

Mr. Olson: ''But that could happen, couldn't

it?"

''Do you know whether that could happen?"

Mr. Callaway: "I never heard of an instance

where you ran into a spike."

Mr. Olson: "Please answer the question: If it

would hit a spike, with the defective head I have

described,
"

Mr. Callaway: "I couldn't answer that; I don't

know, that is hard to say."

Mr. Olson: You are one ahead of me.

''Please answer the question: If it would hit a

spike, with the defective head I have described,
"

Mr. Callaway: "I couldn't answer that; I don't

know, [380] that is hard to say."

Mr. Olson : Now they are just squabbling.. Let's

go to page 158, Mr. Callaway.

"Assuming that the arm down here at the base,

between where the arm joins onto the rest of the

casting,—assume there were a blow-hole in there,

and assume that that was maybe one-quarter inch

long, and varied in width from, oh, two or three

thousandths, up to maybe .040 or .050 of an inch,

and so extended through the width for perhaps

.010 or .015 of an inch, would that constitute a

dangerous condition in the head, under normal

i77
usage 1

Mr. Callaway: "Assume he hits a spike?"
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Mr. Olson: "l^o, under normal usage; forget all
about spikes.''

Mr. Callaway: "m, under normal usage that
would not be a dangerous condition to operate that
head.''

Mr. Olson: ^^You are sure of that?"
Mr. Callaway: ^'I am sure of that."

Mr. Olson: ^^And assume it hit a spike or a
knot or a nail, would it then constitute a dangerous
condition?"

Mr. Callaway: ^^A knot, no; spikes, I couldn't
answer. I don't know how that spike is aranged
in that wood; I don't know how the operator is

speed the lumber, or how fast; I couldn't answer."
It is quarter to five, Mr. Olson. [381]
The Court: Do not look at the clock. I am

going to finish.

Mr. Callaway
: That is the reason I mentioned it.

Mr. Olson
:

Are we going to finish it all tonight,
your Honor?

The Court: All the testimony will be finished

tonight.

Mr. Olson
: I am trying to eliminate as much

The Court: I am not rushing you.

Mr. Olson : I will have to put this in.

Page 159, Mr. Callaway.

''Yes; now I am going to ask you to assume the
following facts,—now, please bear in mind that
this has nothing to do with your particular case, it

is not your particular head, although it may sound
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that way ; but if you will listen carefully, these are

all assumed facts, simply for the purpose of the

question; assume the following facts: That on or

about October 28, 1948, in or near Los Angeles,

California, a workman is using a new Champion

panel raiser head with a 1-^/4 inch bore, right hand,

designed and manufactured by your company for

cutting lumber; that this panel raiser head has an

upper and lower cutter, which has been properly

installed upon a double spindle shaper; this panel

raiser head has had less than three hours use ; it is

operated up to that time without any difficulty, and

in perfect, normal and proper fashion ; the workman

or operator [382] is using this panel raiser head

upon new soft pine lumber containing no gravel,

nails, or other hard objects ; he is cutting the lumber,

or shaping it to make a door ; he is using ordinary

and reasonable care for his own safety in such

operation; now, if that panel raiser head had been

manufactured with ordinary and reasonable care,

inspected with ordinary and reasonable care, in-

stalled with ordinary and reasonable care, upon a

double spindle shaper, and if the installation had

been inspected and found proper, and if it had

operated and been found proper for over two hours

I)rior to the time in question, and if at the time in

question it was being operated with ordinary and

reasonable care and without striking any hard ob-

ject, such as a nail, stone, or other hard objection

in the wood, no breakage of or damage to the

raiser head would result, would if?'
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Mr. Callaway: ^^ Under normal usage, no."
Mr. Olson: Page 161.

'^Now a further question: Under those circum-
stances which I have detailed, the panel raiser head
would not break and disintegrate, would it?"
Mr. Callaway: ^^ Under normal usage, no."
Mr. Olson: The answer is ^^No." At the bottom

of page 161.

Mr. Callaway
: That is where I am reading.

Mr. Olson: You said, ^^ Under normal usage,
no." [383]

Mr. Callaway: All right. ^^No."

Mr. Olson: ^^And the circumstances I have de-
sribed are what you would term normal operation,
are they not?"

Mr. Callaway: ^^If everything is right, and we
know it to be right, and I should know it,

"

Mr. Olson: ^^I am talking about the elements
that I detailed ; they are all what you would include
in normal operation; if not, tell me."
Mr. Lopardo: ^'Do you remember all the ele-

ments to that question?"

Mr. Olson: They are quibbling now. Page 163,

at the top, Mr. Callaway.

Mr. Callaway: ''I would say yes."

Mr. Olson: ''And under that kind of operation,

under those circumstances, the head would not

break, in normal usage?"

Mr. Callaway: ''In normal use, no."
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Mr. Olson: I do want this question in on page

163:

^^What could cause breakage of the head under

the conditions I have described; a weakening of the

head by a blow-hole, if the blow-hole were large

enough, at the point down here in the base in the

arm could cause it, couldn't it?"

Mr. Callaway: ^^ Under normal usage, no; that

head would break the first ten minutes, rather than

wait two or three hours, like you say." [384]

Mr. Olson: ''Now, you are sure of that?"

Mr. Callaway: ''That is right; that would break

right away."

Mr. Olson: "You have made tests of defective

heads to see when they would break, and found that

they would break right away; is that it 1—What do

you base your opinion on?"

Mr. Callaway: "Something happened in that

head, in the meantime."

Mr. Olson: "But what do you base your opinion

on, that the head would break right away rather

than after three hours usage?"

Mr. Callaway: "It is going just as fast in ten

minutes as after three hours; I would say it would

break immediately, if it is going to break at all."

Mr. Olson: "And structural defects in the steel

could cause it to break, couldn't it?"

Mr. Callaway: "No, it could not, under normal

uses, as you explained."

Mr. Olson: "Under normal usage, structural de-
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fects could never cause the head to breaks'
Mr. Callaway: ^^ Could not cause the head to

break; that is made so substantially, out of cast
steel; no/'

Mr. Olson: ^^You are positive of that?"
Mr. Callaway: ^^I am sure of that." [385]
Mr. Olson: "^o matter what the condition or

size of the blow-holes?"

Mr. Callaway: ''That is right."

Mr. Olson: ''It doesn't make any difference?"
Mr. Callaway: "It wouldn't make any differ-

ence."

Mr. Olson: "In other words, if the blow-holes
went halfway through the steel, it wouldn't make
any difference?"

Mr. Callaway: "I have tried it this morning,
and it didn't make any difference."

Mr. Olson: "With blow-holes through it?"
Mr. Callaway: "With a hole drilled through it,

large than any blow-hole."

Mr. Olson: I will read to the jury what one
attorney says to the other.

"Mr. Johnston: I move the answer be stricken,

as not responsive.

"The Witness: That is the question; you asked
me how I knew.

"Mr. Hubbard: I want the record to show that

it is now ten minutes after 9:00 p.m.

"Mr. Johnston: Let the record show that it is
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9:11; that is all right."

This deposition commenced at 10:00 o'clock in

the morning.

The Court : That serves him right, to have talked

so much. [386]

Mr. Olson : We are nearly through.

''Now, at the time your company manufactured

the particular head in issue here, you knew that

it would be operated by a workman; isn't that

right?"

Mr. Callaway: ''Oh, yes."

Mr. Olson: "And you also knew at that time

that unless it was structurally sound that it might

break and injure somebody; is that true, unless it

was structurally sound—that it might break and

injure somebody T'

Mr. Callaway: "It was structurally sound."

Mr. Olson: "Answer my question: You knew

at the time you made it that if it were not struc-

turally sound it might break and injure some-

body?"

Mr. Callaway: "What do you mean, not struc-

turally sound?"

Mr. Olson: "What do you mean by structurally

sound?"

Mr. Callaway: "Structurally sound is the way

we make them, design it."

Mr. Olson: "Then you knew unless the head

was structurally sound it might break and injure



vs, William J, Byrne 415

(Deposition of Charles E. Meissner.)
somebody; you know that is the case of every tool
you make?''

Mr. Callaway: -They are structurally sound;
they are inspected."

Mr. Olson: -Let us forget this particular head,
for the moment: You and I don't see eye to eye,
because you think I am trying to do one thing, when
I am trying to do another. [387]

''In the case of any tool that your company
makes, if it is not structurally sound, if it is not
properly made, it may be unsafe for the person who
uses it—you know that, don't you?"
Mr. Callaway: -If it is not structurally sound,

yes."

Mr. Olson: -And if this particular head had
turned out not to be structurally sound, it might
injure somebody; isn't that true?"
Mr. Callaway: -No, not the way it is designed."
Mr. Olson: ^^Assume for the moment it is struc-

turally unsound, it is possible that, being struc-
turally unsound, it could harm somebody; isn't that
right ?

''At the time you made this particular head you
knew if it were not structurally sound it would be
unsafe?"

Mr. Callaway: ^^If I could see it—it was not
unsound."

Mr. Olson: ^^ Forget this particular head; any
head that your company ever made, if it was not
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structurally sound, might become unsafe to the

user?"

Mr. Callaway: ''If it was structurally unsound,

that we could see it, it would never pass our in-

spection.
'

'

Mr. Olson: ''But if it had been structurally

unsound, and it had got by through some accident,

it would be unsafe, wouldn't it?"

Mr. Callaway: "No, it would not be unsafe,

the way that is constructed." [388]

Mr. Olson: "You mean it would be unsafe if it

were improperly constructed?"

Mr. Callaway: "It was properly constructed."

Mr. Olson: "I am not talking about this par-

ticular head; any head, if the steel had blow-holes

in it, it might become unsafe to the user; isn't that

true?"

Mr. Callaway: "No."

Mr. Olson: "Why do you inspect it for blow-

holes, because it might be unsafe with blow-holes?"

Mr. Callaway: "We just take those precautions;

when a man is turning
"

Mr. Olson: "And you would throw a head out

that had blow-holes?"

Mr. Callaway: "I have never thrown one out;

but I would, yes, if I could see it."

Mr. Olson: "And the reason is because it would

be structurally unsafe, isn't that right?"

Mr. Callaway: "Yes, it would be unsafe."

Instead of reading all that quibbling back and
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forth, if you would get to the meat of the cocoa-
nut

Mr. Olson: I am trying to, but there is some
of this I want the jury to hear. The bottom of pa^e
170, Mr, Callaway.

''Would the presence of the conditions I have
indicated; that is, first, a blow-hole or gas pocket
in the base of the arm; secondly, a high phosphorus
and silicon content—would [389] those indicate im-
proper heating of the casting?''

Mr. Callaway: ^^That I couldn't say."
Mr. Olson: ^^Would they indicate improper cool-

ing of the casting?"

Mr. Callaway: ^^I couldn't say."
Mr. Olson: ^^Or treating of the casting in any

way ? '

'

Mr. Callaway : ^ ^ I don 't know. '

'

Mr. Olson: ^^Or manufacture of the casting?"
Mr. Callaway: ^^I don't know."
Mr. Olson: ^^As a matter of fact, the conditions

that I have just described; that is, the break, the
blow-hole or gas pocket in the arm at the base of
the arm, and the high phosphorus and silicon con-
tent, which is double in that arm at that point what
it was in the other arm, constitutes a dangerous
condition in the casting, do they not?"
Mr. Callaway: ^^I would not say it constituted

a dangerous condition in this casting."

Mr. Olson: Page 173, top of the page.

''Now, an excess of silicon or sulphur or phos-
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phorus in the casting could not be determined by

everybody, by ordinary workmen in using the head,

could itr^

Mr. Callaway: Is that page 1731

Mr. Olson: Yes. Line 7.

Mr. Callaway: ''An average fellow working in

a mill, running panel raiser heads, in our head he

would not know if [390] it was, or not."

Mr. Olson: ''He would not know whether it was

sound or whether it was dangerous?"

Mr. Lopardo: I object to that on the ground

it calls for speculation.

Mr. Olson: The witness answered the question.

The Court: Overruled.

Mr. Callaway: "He wouldn't know."

Mr. Olson: "And he wouldn't know whether

there were blow-holes in it or not, would he ; I mean

if they were inside the metal?"

Mr. Callaway: "If they were inside, underneath

the surface, he couldn't tell."

Mr. Olson: "If they were inside and underneath

the surface, that could have been determined by

either the foundry or by the manufacturer, if it

was not the same as the foundry, by making X-ray

or other tests?"

Mr. Callaway: "I couldn't say."

Mr. Olson: "You mean you cannot tell here

whether blow-holes can be ascertained or found

by X-ray?"

Mr. Callaway: "They could be found by X-rays,

yes."
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Mr. Olson: ^^ These castings are never tested by
X-ray at the foundry?"

Mr. Callaway: ^^I wouldn't know."
Mr. Olson: ^^You just said it was not neces-

sary." [391]

Mr. Callaway: '^It is not necessary."

Mr. Olson: ^^But you don't know whether they
are actually made, or not?"
Mr. Callaway: ^^X-rays made at the foundry?"
Mr. Olson: ^^Yes."

Mr. Callaway : ^ ^ I couldn 't say. '

'

Mr. Olson: ^^But blow-holes would be revealed
by proper tests and inspection; is that right?"
Mr. Lopardo: That is objected to.

Mr. Olson
: The question is rephrased.

''By tests, then you tell me what proper tests

are; I don't know. You know they would be re-

vealed by tests.
'

'

Mr. Callaway: ''If they are turning, and they
are underneath the surface, yes, you could see

them. '

'

Mr. Olson: ''And you could ascertain whether
blow-holes are in the metal, by proper tests?"

Mr. Callaway: That question wasn't answered.
Mr. Olson: "By tests ordinarily used on such

castings they could be located; you know that, don't

you?"

Mr. Callaway: "By certain tests, yes."

Mr. Olson: "By certain tests; is that right?"

Mr. Callaway: "Ask me what tests?"
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Mr. Olson: ''Use your own tests."

Mr. Callaway: ''Underneath the surface, that

you cannot detect with the naked eye." [392]

Mr. Olson: "No, but by other tests, there are

tests?"

Mr. Callaway: "Yes."

Mr. Olson: "And there are tests for indicating

blow-holes under the surface, as well as those that

extend through the surface; isn't that right?"

Mr. Callaway: "Yes."

Mr. Olson, the witness has answered by saying

you can tell them by X-ray.

Mr. Olson : You can tell it by X-rays ?

Mr. Callaway : Yes. You just got through read-

ing about ten questions back about that.

Mr. Olson: Mr. Johnston on page 177 says:

"You are getting tired, and getting crabby." I can

understand what he meant.

The Court : They indicate it. We are all human.

Mr. Olson: Page 178.

"Do you know whether anybody made any tests

for hidden blow-holes ?

"Answer the question: Do you know whether

anybody made any tests? All you have to do is say

yes or no."

Mr. Callaway: "Yes."

Mr. Olson: "Who made such tests?"

Mr. Callaway: "We made those checks."

Mr. Olson: "By we, you mean your company?"

Mr. Callaway: "We check it for hours in the

operation."
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Mr. Olson: ^^For hidden blow-holes?" [393]
Mr. Callaway: ^^That is right, in the machining

itself."

Mr. Olson: ^^But the machining would not show
hidden blow-holes, under the surface?"
Mr. Callaway: ^'That you couldn't see."
Mr. Olson: ^^So you didn't make any test for

hidden blow-holes?"

Mr. Callaway: ^^That is not necessary."
Mr. Olson: ''Answer my question."

Mr. Lopardo: He has answered.

Mr. Olson: '^Did you make any tests for hidden
blow-holes?"

Mr. Callaway: ''I said yes."

Mr. Olson: ''What was that test?"

Mr. Callaway: Well
Mr. Olson: Go ahead, please.

Mr. Callaway: "While it was being machined."
Mr. Olson: '^All right, what was the test?"
Mr. Callaway: "Well, when a man is machining

he can tell if he runs through a blow-hole, or not."
Mr. Olson: "I am talking about hidden blow-

holes, imder the surface."

Mr. Callaway: "When you are machining you
are running underneath the surface."

Mr. Olson
: "Were there any tests made for blow-

holes beneath the surface of the machining?"
Mr. Callaway: "Not beneath the surface of the

machining." [394]
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Mr. Olson : The bottom of page 180.

''The machinist, mechanic, or whatever you call

him he made a test by visual inspection, with the

eyes, for blow-holes that came through the sur-

face?"

Mr. Callaway: ''While he was machining that,

yes."

Mr. Olson: "That is the only test he made?"

Mr. Callaway: "Yes; you said test beneath the

surface; that is beneath the surface."

Mr. Olson : The top of page 182.

"It would not weaken it"—oh, that is an answer.

Excuse me.

"No matter how large it was?"

Mr. Callaway: "No matter how large, the way

that is constructed."

Mr. Olson: I think that is all.

Mr. Lopardo: Do you want to do anything on

redirect examination?

Mr. Callaway: No. With that, if the court

please, we will rest.

The Court : The clerk will mark the depositions

and file them as a defendant's exhibit.

The Clerk: Defendant's Exhibit G, in evidence.

(The document referred to was marked De-

fendant's Exhibit G-, and was received in evi-

dence.)

The Court: Is there any rebuttal? [395]

Mr. Olson: No rebuttal.
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The Court: Ladies and gentlemen of the jury,
you will be excused until Monday morning. I have
changed my mind about tomorrow. So long as the
arguments cannot be concluded this afternoon we
will adjourn to Monday. I can see no reason why
we cannot observe the usual recess to Monday, at
least.

Ordinarily we do not try cases on Monday. Mon-
day is reserved for motions. In view of the fact
that I have just come from the criminal depart-
ment, during which time no civil cases were sent
to me, I have not accumulated many, so I can try
cases on Monday, too, as well as hearing the mo-
tions.

Counsel have some matters to discuss with me
regarding the instructions after you have gone this
evening. So far as you are concerned, we will
adjourn until 9:00 o'clock Monday morning, if that
is convenient. Will that be inconvenient to anyone
that lives at a distance ?

A Juror: Yes. I have to get up at 6:00 o'clock
to get here at a quarter of ten. I live in Long
Beach.

A Juror: I have to get up at 6:00 to get in here
from Burbank. The bus service is very bad.

The Court: I am trying not to make it too
difficult. We set just so many cases and they have
to be tried. Otherwise the man whose case is set

for next week cannot have his [396] trial promptly.
In order to try the cases promptly we have to have
everybody's co-operation, to get the cases out of
the way.
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I have set two cases for Tuesday, and Wednesday-

is a holiday. We have so few holidays in the

Federal Court that I had forgotten that it is

Washington's birthday anniversary. I am trying

to adjust the hours so that the case can go on with-

out too much inconvenience for others.

If 9:00 is too early for those who live far, we

can make it later. Would 9:30 be better?

A Juror: I can get here at 9:00 o'clock.

The Court : If we start at 9 :00 we can interrupt,

if necessary, to hear the matters to be heard.

I have one matter that is a formal matter. I can

declare a short recess while I hear that. The other

matter is set for 11:00 o'clock. By that time we

will be so far advanced in this case that they can

trail behind.

You can make it at 9:00 o'clock?

A Juror: We will be here at 9:00 o'clock.

The Court: All right. The court admonishes

you, ladies and gentlemen of the jury, not to con-

verse among yourselves or with anyone else on any

subject connected with the trial, or to form or

express an opinion thereon until the case is finally

submitted to you.

I want you to observe that admonition because,

while you [397] have heard all the testimony in the

case, you have not had the benefit of the arguments

of counsel, which are important, because they give

you their reaction to the case. The arguments are

not testimony in the case, but the attorneys give

you their views on the case. But most important



vs, William J. Byrne 425

of all, you have not received and will not receive
until Monday the instructions on the law.

This is a case involving a very interesting, and
not a very easy principle of law, which principle
of law is not one that usually applies in ordinary
cases. This is not an ordinary negligence case.
The formulation of that principle is a problem,
until you have heard about it.

I want you to keep your minds open and not
discuss the case with anyone else, not even with
members of your own family, and not to form any
opinion about anything in the case until you have
actually had the case submitted to you. After the
attorneys have argued the case and the court has
instructed you as to the law, then the case is in
your hands. It is for you to then determine the
question which will be before you.

You may withdraw from the court room.

(The following proceedings were had out-

side the presence and hearing of the jury:)

The Court: I want to take this time to inform
you as to my actions on the instructions you gentle-

men have submitted. [398] Before I do so, Mr.
Callaway, perhaps you have a motion you desire

to make.

Mr. Callaway: Yes. At this time the defendant
wishes to move the court to direct a verdict in favor
of the defendant on the grounds that no negligence

has been shown in connection with the manufacture
of the device in question, and that there is no cause
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or connection between the defect, if any, of the

device and the injuries received by the plaintiff.

Mr. Olson: May I reply to that?

Mr. Callaway: That is all.

Mr. Olson: Do you want me to reply to that?

The Court: Yes.

Mr. Olson: In opposition to defendant's motion

for a directed verdict, his first ground is no negli-

gence has been shown by the plaintiff, and I submit

that negligence is shown both by the testimony of

the witnesses for the plaintiff and by the defend-

ant's own testimony, as borne out in the depositions.

Further, even for the purpose of argument, grant-

ing that no negligence, actual negligence is shown

under the doctrine or res ipsa loquitur, the matter

must go to the jury on that question of negligence.

So far as the ground of no causal connection is

concerned, between the deft and the injury, ''causal

connection" is, in [399] my opinion, the wrong

words. He means proximate cause, I assume. In

other words, it was a defect that was the proximate

cause of the injury. I believe that is, without a

doubt, established. For that reason I oppose the

motion.

The Court: I am not so sure, gentlemen, that

the evidence presented by the defendant in this

case does not come within one of the cases cited,

where the Court of Appeals, District Court of Ap-

peals, heard that upon a showing of inspection and

precaution which conformed to the ordinary in-

spection, that the burden has been met.
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The difficulty of the problem lies, however, in the
fact that while so holding in the particular case,
they have said that ultimately, whether the evi-
dence offered on the part of the defendant shows
the taking of ordinary precaution is a question of
fact, and where there is a jury it is a question of
fact for the jury.

Fortunately, under our procedure, there is a
method that can be provided. There is a method
which can be pursued, and which I have pursued
in several cases, which leaves open for determina-
tion later on, after a verdict, of any questions that
may arise from the insufficiency of the evidence.

While I have kept in touch with the doctrine of
res ipsa loquitur, I may say that this is the first case
since I left the Superior Court that I had with a
jury involving the application of this doctrine. In
your study of the cases, you [400] probably ran
across some of my cases that went to the Court of

Appeals. One of them is the famous case, the one
against the Southern California Gas Company, the

gas riser case.

Mr. Olson: Chester?

The Court: The Chester case. I divided the

courts in that case. The Court of Appeals ruled

one way and then the case went to the Supreme
Court, and I had everybody in the State of Cali-

fornia, including my best friends, appearing as

amici curiae against me, including my old friend,

Hiram Johnson, who is probably as much responsi-

ble for my being a judge in the State of California

as anyone.
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I am pointing to that to show that the problem

is a very difficult one. In that case the court said

that my own reactions to the facts did not satisfy

them. I thought the company had taken sufficient

precaution by examining those risers. It had not

been shown what broke them, and the presumption

would be because the explosition happened after a

man drove an automobile over the lot that probably

he did it.

To give ourselves an opportunity to discuss the

matter more fully, if necessary, I shall follow the

procedure which, as you know, harms no one, and

that is in the procedure prescribed by subdivision

B of Rule 50. Regardless of what the jury verdict

is, I shall reserve ruling on the motion until after

the verdict. At that time we will determine the

motion and counsel will have further opportunity

to discuss [401] the matter in the light of the

verdict.

I may say that this method has great advantage.

I used it in the Northern District of California a

year ago last July when I sat there, where I granted

the motion after the verdict of the jury, contrary,

of course, to the verdict.

I placed the case in this position: that if the

Court of Appeals agreed with me, then there would

be no new trial. If they did not agree with me, all

they had to do was restore the verdict. That par-

ticular case was an insurance case. That was the

Bolter case. You probably remember it.

Mr. Callaway: Yes.
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The Court: It involved an insurance company.

It involved the interpretation of a use clause in

a truck liability situation, being limited to the time

when a truck is used in hauling goods for profit

only. The court did not agree with me. They

held that there was evidence from which the jury

could infer the man was not on a vacation trip,

but was engaged in something incidental to his

business. They merely restored the verdict of the

I am merely making this statement in case you

may not be familiar with all the implications of

this ruling, and so that you will not be worried

about it. It does not do anyone any harm. It keeps

matters as they are, until we hear from the jury,

and then whatever I do is done in such a manner

that ultimately the opportunity is given for a higher

court [402] to deal with the case on the basis of

the verdict of the jury. I believe in this case,

because of the nature of the case and the nature of

the testimony, it is better to handle it in this man-

ner. The ruling will be reserved.

Gentlemen, under the rules of Federal Procedure

I am required to inform you before the arguments

of my actions on your instructions. The object is

to give you a little more freedom in arguing to the

jury and, as you know, after the instructions have

been read the court will ask whether you have any

objections. If you have any objections, they can

be heard in the absence of the jury.

I am making this statement because some judges,
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like Judge Harrison, combine the two in one. I do

not do that. For one thing, I change my mind so

rapidly that when I read instructions I sometimes

may remove one that I told you I was going to give.

Unless I gave you another chance you never would

have an opportunity to make your objections. That

is one place in the Federal Procedure where you

cannot urge error unless you have objected.

You have saved me a lot of labor by confining

your instructions to merely your theory of the case.

That is all I ask of counsel, because the general

instructions I prepare myself and I give them in

all cases. Many of them have stood the test four or

five times before the higher courts.

There is one thing I want to remind you of, and

that is to [403] please number the instructions. If

you number them with pencil it will be all right. It

helps me to indicate to you what I have done to the

instructions.

We will take the plaintiff's instructions in order.

No. 1 is an instructed verdict, which I shall not

give.

No. 2 I am inclined to give, Mr. Callaway, because

I do not think there is any evidence from which

contributory negligence can be inferred, although

you did not request this instruction, I will give an

instruction about defining an unavoidable accident.

I am frank to say I cannot see what evidence

there is in the record from which any contributory

negligence can be inferred. If you can point out

to me anything from which you could argue it, I

will be glad to listen to it.
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Mr. Callaway: I will make this one observation.
The plaintiff's own testimony is he heard a clicking
and ducked down under the table before there were
any parts that fell. Actually, we weren't there and
couldn't prove that.

If the court does not feel that has any bearing
on the matter, all right. That is the only observa-
tion I would like to make.

The Court: That is an argument that can be
made to the jury, as to whether his injury was
really caused by any defect. But that does not
show that he failed to do anything that he should
have done. It is the ordinary reaction of a [404]
person who hears an unusual noise and is afraid of
things falling, and he would duck. And that is

what he did.

Mr. Callaway: I am not saying the ducking is

contributory negligence.

The Court: What is it, then?

Mr. Callaway: To leave the machine and his

wood free there and go off his guard suddenly
might be said to have been negligence, in view of
the fact that there has been no explanation of what
caused this to break. That is my only comment.
The Court : I will make a note of that and think

of it.

Mr. Olson: May I say something in that con-

nection ?

The Court: Yes.

Mr. Olson: Leaving the machine a man is work-
ing with, a dangerous instrumentality, and he hears
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an unusual sound, he would actually be negligent if

he didn't leave the machine as fast as possible.

I would venture to say if Mr. Byrne had stood

there and that piece had gone through him and not

ducked they would have said it was negligence on

his part. The fact he did duck, they say, is negli-

gence. I think the argument is double-headed.

The Court: Wait a minute. The question before

me is not a question of fact. The question is

whether I should instruct the jury, as a matter of

law, there is no contributory negligence. [406]

Mr. Olson: There isn't any.

The Court : That is the point.

Mr. Olson: There is no evidence

The Court: If there is any from which an in-

ference can be drawn, then I will give the jury a

definition of contributory negligence. As you know,

I have reviewed very recently for an opinion I am

working on for the Circuit Court of Appeals, I

have had on review practically all the late cases,

down to 84 Cal. App. (2d), dealing with the prob-

lem.

The California courts have been so liberal in

holding that the question of negligence, contributory

negligence is a case for the jury unless, they say,

it can be said that under no possible approach or

view of the evidence could a jury infer that there

was negligence. I will give the matter some thought.

If I change my mind, you will find it out. But at

the present time I am inclined ot think that that

instruction will not be given.
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Mr. Callaway
: I am going to have to leave Mr.

Lopardo here and he will make notations of what
instructions you give and what instructions you do
not. He knows my views.

The Court: It will take me not more than five

minutes. I will go through the entire instructions
in five minutes.

The next number, which I will call 4, is merely
a definition of proximate cause. I will give a
definition of [406] proximate cause of my own.

I am giving a definition of negligence, what neg-
ligence is. Even the law of res ipsa loquitur is

grounded on negligence. I will give a definition of
w^hat negligence is.

Mr. Olson: I assume you would.

The Court: I will define proximate cause. The
next three I will give. The last one Iwill modify
by inserting the language

Mr. Olson: The one that starts out, ''There is

in our law a doctrine applying •''

The Court: Yes. I will modify it by putting

in the clause from the O'Rourke case you elimi-

nated, which says, ''However, the manufacturer is

not responsible for defects that cannot be found
by a reasonable, practicable inspection." Those are

the identical words of the case.

Mr. Olson: No objection.

The Court: The next one beginning, "From the

happening of the accident,'' will be given as modi-

fied, and the modification occurs after the word
"evidence," by putting in the following: "Unless
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overcome by contrary evidence or inferences from

such evidence."

Mr. Olson: ''As established by the evidence,"

you mean to put it in right after that?

The Court: ''Unless overcome by contrary evi-

dence or inferences from such evidence." The in-

ferences the jury can [407] draw from such evi-

dence. They are entitled to do so, not only contrary

to the evidence, but to the inferences that can be

drawn from contrary evidence.

The next one I will give, except that I will put

in a clause. I will not stop to give you the wording

of it. I will add to it so as to tie this to the defense,

also. I will put in a clause to the effect that the

accident was not due to the fault of the installation

or operation over which the defendant had no

control.

Mr. Olson: Oh, yes.

The Court: That is all. I will substitute my

own instructions on damages and general damages.

Here is a problem that arises in this case: In

your complaint, under your prayer for special dam-

ages, you only include your medical expenses. You

do not include the loss of wages.

Mr. Olson : That is due to the fact I have a new

secretary. May I ask the court to put that in'?

The Court: The Hildebrand firm does not sep-

arate them. I have tried to cure them of that habit.

I have not succeeded as yet. That is the custom

they use in the northern part of the state, they

include both general and special damages.
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Mr. Callaway: On the medical aspect, there is
no evidence this man said he was entitled to between
$350.00 and $400.00 [408] for medical. No witness
expressed the opinion that was the reasonable value
of any services rendered to him. He presented no
medical bills in this case. I don't see how
Mr. Olson: No contrary evidence he didn't pay

that.

The Court: There is liability. I will give a gen-
eral instruction as to that. There is no evidence
of reasonableness, that is true.

Mr. Olson: It speaks for itself. I am just
speaking unjudicially. I think it is a very minimum
amount.

The Court: I will give a general instruction to
the jury explaining the nature of special damages,
and then you gentlemen can argue whether there
is any proof of reasonableness, and instead of hav-
ing a maximum which I do not have, because there
is not one here, I will merely say ^^as prayed for
in the complaint. '

'

Now, as to yours, Mr. Callaway, yours as a matter
of fact, complement the other instructions. I am
going to give No. 1, the one on O'Rourke. And
your No. 2 and No. 4.

I am not going to give No. 3 because it is based
on Gerber, and I don't agree with that phase in

Gerber.

Mr. Olson: I agree with you. Thank you.

The Court: I think those dovetail, and if I can
catch any repetition I may discard some of them.
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I cannot tell until I actually read them, but you

now have an idea what I am going to do. In other

words, I am placing before the jury your [409]

two theories of the case.

We will adjourn until 9:00 o'clock Monday

morning.

(Whereupon, at 5:45 o'clock p.m., Friday,

February 17, 1950, an adjournment was taken

until 9:00 o'clock a.m., Monday, February 20,

1950.) [410]

Los Angeles, California

Monday, February 20, 1950, 9:25 A.M.

The Court : The record will show the jury is in

the box. Proceed.

The Clerk: No. 9134-Y, Civil, William J. Byrne,

V. Woodworkers Tool Works.

(Argument on behalf of plaintiff by Mr.

Olson.)

(A short recess was taken.)

The Court: Ladies and gentlemen of the jury,

we will take a short recess. I have some other

matters to take care of. If Mr. Callaway continued

for another hour and then I gave you the instruc-

tions, it would be too long a session for you.

Will it be stipulated the usual admonition has

been given?

Mr. Olson: So stipulated.

Mr. Callaway: So stipulated.

(A short recess was taken.)
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The Court: All right, Mr. Callaway.

(Argument on behalf of defendant by Mr.

Callaway.)

(Closing argument on behalf of plaintiff by

Mr. Olson.)

The Court: Ladies and gentlemen of the jury,

you have heard the evidence in the case. You have

heard the arguments of counsel which, as I shall

tell you more fully, are not evidence in the case.

There is only one thing remains to be [412] done

before you retire to begin your consideration of the

case, and that is to receive from the court the

instructions on the lav^.

All the instructions are written. They will be

read to you as written, all of them, except the final

instruction as to your conduct in the jury room

and the form of verdict. If, during the course of

your deliberations, you desire to see the instruc-

tions, you may have a copy of the instructions sent

out to you. Some of them are mimeographed be-

cause they are general instructions which are pre-

pared by me and used in all cases. Others are

typed. Each of them is carefully typed out. They

are combined in a sequence to give them continuity

and to avoid repetition.

You are also entitled to have sent out to you the

exhibits which have been introduced in this case.

All you have to do is to ask the bailiff at the door

of the jury room to bring you the exhibits, and

they will be sent out to you.
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The law of the United States permits a judge

to comment on the facts in the case. Such com-

ments are mere matters of opinion which the jury

may disregard if they conflict with their own con-

clusions upon the facts. This for the reason that

jurors are the sole and exclusive judges of the facts

in each case. However, it is not my custom to ex-

ercise this right, nor shall I exercise it in the present

case. I shall leave the determination of the facts

in the case to you, [413] satisfied as I am that you

are fully capable of determining them without

my aid. However, it is the exclusive province of

the Judge of this court to instruct you as to the

law that is applicable to the case, in order that you

may render a general verdict upon the facts in the

case, as determined by you, and the law as given

to you by the Judge in these instructions. It

would be a violation of your duty for you to attempt

to determine the law or to base a verdict upon any

other view of the law than that given you by the

(,ourt—a wrong for which the parties would have

no remedy, because it is conclusively presumed by

the court and all higher tribunals that you have

acted in accordance with those instructions as you

have been sworn to do.

You are the sole judges of the effect and value

of the evidence. Your power, however, of judging

of this effect and value of the evidence is not arbi-

trary, but is to be exercised with legal discretion,

and insubordination to the rules of evidence. You

are not bound to decide in conformity with the
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declarations of any number of witnesses which do
not produce conviction in your minds, against a
lesser number or against a presumption of law or
evidence which satisfies your mind. In other words,
it is not the greater number of witnesses which
should control you where their evidence is not satis-

factory to your minds, as against a lesser number
whose testimony does not satisfy your minds. [414]
In weighing the evidence, you are to consider

the credibility of witnesses who have testified in the
case. You are the sole and exclusive judges of their
credibility. The conduct of the witnesses, their

character, as shown by the evidence, their manner
on the stand, their relations to the parties, if any,
their degree of intelligence, and the reasonableness
or unreasonableness of their statements, and the
strength or weakness of their recollection may be
taken into consideration for the purpose of deter-

mining their credibility. A witness is presumed
to speak the truth ; this presumption, however, may
be repelled by the manner in which the witness

testifies, by the character of his testimony, or by
testimony affecting the character of the witness
for truth, honesty, or integrity, or by his motives
or by the contradictory evidence.

A witness false in one part of his testimony is

to be distrusted in others; that is to say, you may
reject the whole of the testimony of a witness who
has wilfully sworn falsely as to a material point;

and being convinced that a witness has stated what
is untrue, not as the result of mistake or inadvert-
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ence, but wilfully and with a design to deceive, you

must treat all of Ms testimony with distrust and

suspicion, and reject it all unless you shall be con-

vinced notwithstanding the base character of the

witness, that he has in other particulars sworn to

the truth. [415]

The testimony of a witness is said to be cor-

roborated when it is shown to correspond with the

representation of some other witness, or comport

with some fact or facts otherwise known or estab-

lished by the evidence. You should not consider

as evidence any statement of counsel made during

the trial, unless such statement is made as an ad-

mission or stipulation conceding the existence of a

fact or facts.

Such statements, arguments, comments or sugges-

tions are not evidence and must not be considered as

such by you. You must not consider for any purpose

any evidence offered and rejected, or which has

been stricken out by the court. Such evidence is

to be treated as though you had never heard it.

You are to decide this case solely upon the evidence

that has been introduced before you and the in-

ference which you may deduce therefrom as stated

in these instructions, and upon the law as given

you in these instructions.

In a civil case, such as this, the affirmative of

the issue must be proved, and when the evidence is

contradictory, the decision must be made according

to the preponderance of evidence. The law does

not require a demonstration, that is, such a degree
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of proof as, excluding possibility of error, produces
absolute certainty; because such proof is rarely pos-
sible. The burden is upon the plaintiff to prove his
case by a preponderance of the evidence.

Preponderance of the evidence means the greater
weight [416] of the credible evidence as you find
it to be. Or such evidence as, when weighed with
that opposed to it, has more convincing force, and
from which it results that the greater probability
is in favor of the party upon whom the burden
rests.

The rules of evidence ordinarily do not permit
the opinion of a witness to be received as evidence.
An exception to this rule exists in the case of expert
witnesses. A person who, by education, study and
experience, has become an expert in any art, science

or profession, and who is called as a witness, may
give his opinion as to any such matter in which he
is versed and which is material to the case. You
should consider expert opinion. However, you are

not bound by such an opinion. You should give it

the weight to which you deem it entitled, whether
that be great or slight, and you may reject it if in

your judgment the reasons given for it are unsound.
By this action plaintiff seeks to recover general

damages in the sum of $30,000 against the defendant
and additional medical expenses and loss of wages
by reason of injuries alleged to have been suffered

by the plaintiff while operating a panel head on
October 28, 1948, in the course of his employment
by the Selby Company. The plaintiff alleges that

the defendant was negligent in the manufacture.
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sale and delivery to the plaintiff's employer of a

structurally [417] defective panel head, and that

such negligence caused his injuries.

The plaintiff was not the employee of the de-

fendant.

The defendant has denied any negligence on its

part and liability towards the plaintiff.

Negligence is the omission to do something which

a reasonable person guided by those considerations

which ordinarily influence a person of reasonable

prudence would do under all the circumstances of

the situation in question, or the doing of something

which a person of ordinarily reasonable prudence

would not do under all the circumstances of the

situation in question. The question of whether or

not there was negligence in a particular instance

would be determind by you from all the circum-

stances and conditions as shown in the evidence at

the time surrounding the person to whom the neg-

ligence is charged.

Negligence is a comparative and not a positive

term. It always relates to some circumstance of

time, place or person. It is determined in all cases

by reference to the situation and knowledge of the

parties and to all the attendant circumstances.

The proximate cause of an event must be under-

stood to be that which, in the natural and con-

tinuous sequence, unbroken by any new, independent

cause, produces the event and without which that

event would not have occurred. [418]

There is in our law a doctrine applying to neg-
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ligeuce cases which is commonly known as the doc-
trine of "res ipsa loquitur." Literally translated
from the Latin, this means, "the thing speaks for
itself."

That doctrine means that if a subject matter is
shown by the evidence to have been manufactured
and supplied for a particular use, and an injury
to some person results from such usage, which
would not have occurred in the ordinary course of
things, if ordinary and proper care had been used
in its manufacture, the thing or subject matter
speaks for itself and the law raises the presumption
that the manufacturer did not use ordinary and
proper care in its production. The burden would
then be on the manufacturer to substantially prove
that ordinary and proper care was used in the
manufacturing and supplying of such subject
matter.

However, the manufacturer is not responsible for
defects that cannot be found by a reasonable, prac-
ticable inspection.

In this case if you find from the evidence that
plaintiff was injured by the disintegrating or break-
ing apart of the appliance in question, described
as a "Panel Raiser Head," while plaintiff was em-
ployed by the Selby Company in connection with
its use for the purpose for which it was manu-
factured and supplied and if you further believe

from the evidence that this accident and injury
would not have occurred if the panel raiser head
had been properly manufactured and constructed

and ordinary and proper care had been used in its
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manufacture, and that the accident was not due

to faulty installation or operation over which the

defendant had no control, you are instructed that

these facts would raise a presumption of negligence

on the part of defendant in failing to use ordinary

and proper care in the manufacturing and supply-

ing of the panel raiser head. The burden of proof

would then be on the defendant to overcome this

presumption and free itself from the charge of

negligence by substantially proving that it did use

ordinary and proper care in that respect.

You are instructed that if the defective condition

of the part, if you find that the injury resulted from

such defective condition, could have been disclosed

by reasonable inspection and tests, and such tests

and inspections were omitted, then the defendant

has been negligent.

You are further instructed that reasonable care

under this instruction consists of making inspec-

tions and tests during the course of manufacture,

and after the article was completed, which the

manufacturer should recognize were reasonably

necessary to secure the production of a safe article

considering the nature of the article and the pur-

pose for which it was to be used.

When in the manufacture of such an article as

the panel raiser head here involved there is used

any material or part obtained from a source out-

side the manufacturing plant in [420] question, it

is the duty of the manufacturer to make such in-

spections and tests of that imported material or
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part as ordinary prudence would indicate to be
necessary, to the end that the safety of the finished
article for the intended or invited use will be rea-
sonably certain. Failure to fulfill that duty is

negligence. On the other hand, if the manufacturer
performs that duty, and the inspections and tests
do not indicate a defective or dangerous condition,
and it does not know of such a condition, it is not
liable for injury resulting from its use of such
material or part, although it later proved to be
defective.

The reasonableness of the inspections necessary
to determine whether a manufactured article is safe
for use varies with the circumstances of each case,

and the purpose for which the article is intended
must be considered, that is to say, that a manu-
factured article need not be absolutely safe for all

purposes but only for the purpose for which it was
manufactured; therefore, if you find that the de-

fendant properly made inspections reasonably de-

signed to find defects which would render the panel
raiser head unsafe for cutting and trimming wood,
you must find that those inspections were reason-
able

;
and if you find that the said inspections did

not reveal any such defects in the panel raiser head,
then you must find that the defendant was not
negligent in the manufacture of the panel raiser

head. [421]

You are instructed that the degree of care neces-

sary to be exercised by a manufacturer in the pro-

duction of a product varies with the danger to be
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expected from the product, and you are further

instructed that the kind of inspection called for on

the part of the manufacturer varies with the nature

and danger of the thing inspected.

Reasonable care is making the inspections and

tests during the course of manufacture which the

manufacturer should recognize as reasonably neces-

sary to secure the production of a reasonably safe

article; therefore, if you find that the defendant

properly inspected the casting which it purchased

from another manufacturer, and if you find that

the defendant properly inspected the completed

panel raiser head you must find that defendant

exercised reasonable care.

In law we recognize what is termed an unavoid-

able or inevitable accident. These terms do not

mean literally that it was not possible for such an

accident to be avoided. They -simply denote an

accident that occurred without having been proxi-

mately caused by negligence. Even if such an

accident could have been avoided by the exercise

of exceptional foresight, skill or caution, still, no

one may be held liable for injuries resulting from it.

If your verdict be for the plaintiff, the measure

of his recovery is what is denominated compensatory

damages, that is, [422] such sum or sums as will

compensate him for the injuries sustained. The

elements are the following : Just a moment, gentle-

men. Counsel need not look at the instructions.

You do not have this one. This is my own.

Incidentally, all the instructions are rewritten on
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government paper so there is no indication what-
soever where they came from. I am making that
statement because of the statement I made for the
jury that I will allow them to receive the instruc-
tions.

Jurors, of course, know that counsel submit
instructions and the court then passes on them.
But the instructions I give you are my instructions,

regardless of who suggested them.

Such sum, if any, as will compensate for expenses
incurred and to be incurred in medical treatment, if

any, and medicine and other expenses and wages
lost not exceeding the amounts prayed for in the

complaint.

Such sum, if any, as the jury shall award to the

plaintiff on account of the pain and suffering and
mental anxiety, if any, suffered or which he is

certain to suffer in the future, if any, not to exceed
the amount claimed by him in his complaint.

The first element of damages is the subject of

direct proof and is to be determined by the jury
on the evidence before them. It is called '^ special

damages." [423]

The last element, however, the one which is called

general damages, is, of necessity, left to the sound
discretion of the jury, to be determined from the

evidence they have before them, and the law of the

case as given them by the court in the instructions.

The law does not require that the plaintiff present

any direct evidence to show the amount of general

damages which he has sustained by reason of the
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personal injuries and suffering sustained by the

plaintiff, if any, or the amount of money which

would compensate him for such injuries and suffer-

ing, if any. All that is necessary in this behalf

is to show to the jury the extent of such injuries

and suffering, if any, and that they were proxi-

mately caused by the accident. Then it is for the

jury to determine, in the manner I have indicated,

the amount of damages, if any, which ought to be

awarded to the plaintiff therefor, if any.

Mental worry, distress, grief and mortification,

if any, which a person suffers or is certain to suffer

by reason of his physical injuries growing proxi-

mately out of an accident, are proper component

elements of that mental suffering and anxiety for

which the law entitles one injured through the

negligence of another proximately causing such in-

jury, to redress, if it appears from the evidence

that such mental anxiety is proximately caused

from the injuries received in such accident. [424]

You are instructed that special damages as dis-

tinguished from general damages are those which

are natural but not necessary consequences of a

negligent act. They are damages which, as such,

were incurred by the particular individual by reason

of the particular circumstances. They are such as

will compensate plaintiff for the reasonable value,

not exceeding cost to plaintiff, of the examinations,

attention, care by physicians and surgeons, reason-

ably required and actually given in the treatment

of plaintiff, and reasonably certain to be required
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and to be given in his future treatment, and in-

cluded in such care, X-ray pictures, the reasonable
value not exceeding the cost to plaintiff of the
services of nurses, attendants, hospital accommoda-
tions and ambulance service, if any, and reasonably
certain to be required and given in his future treat-

ment, if any, and finally, the special damages are
such as will compensate plaintiff for the reasonable
value of the time lost, if any, by plaintiff since his

injury wherein he has been unable to pursue his

occupation, if you find that he were to so engage
in his occupation or other occupation. In deter-

mining this amount, you should consider such plain-

tiff's earning capacity, his actual earnings, and the

manner in which he ordinarily occupied his time be-

fore the injuries, and further consider the evidence

as to the probability and possibility of plaintiff pur-
suing his occupation or any other occupation in the

future.

You are instructed that the amount claimed by
the plaintiff is not to be considered in any wise by
3^ou as a criterion of damages, if any, suffered by
plaintiff, nor shall any such claim in his complaint

be taken by you as indicating that plaintiff is en-

titled to any damages whatsoever. Before you may
even consider the question of damages, you must
first determine from a fair preponderance of all

evidence that the defendant was negligent, and
that such negligence, if any, was the direct and
proximate cause of the injury of which the plaintiff

complains.

The fact that I have instructed you upon the
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measure of damages is not to be taken by you as an

intimation that I believe that the plaintiff is en-

titled to recover damages.

These instructions are given you solely to aid

you and to guide you in finding a verdict in the case

in the event you find that the plaintiff is entitled to

recover.

If from the evidence and under the instructions

as I have given you, you do not believe the plaintiff

is entitled to recover, then you are to return a

verdict in favor of the defendant, and the instruc-

tions given on the subject of damages lose their

entire significance and need not be considered at all.

Your first duty upon retiring to the jury room

to begin your deliberations in the case will be to

select one of you to act as foreman in the case.

Foreman means either sex. [426] A forewoman is

also a foreman. We use the masculine to cover

both.

For your assistance the clerk has prepared two

forms of verdict, reading as follows :
Title of court

and cause.

''We, the Jury in the above-entitled cause, find

in favor of the plaintiff, William J. Byrne, and

against the defendant. Woodworkers Tool Works,

a corporation; and fix the plaintiff's special dam-

ages at , and fix plaintiff's general dam-

ages at

''Dated: February .., 1950."

If you decide in favor of the defendant, then

you will use this form of verdict and indicate at
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the place indicated such amount as you think he
should recover as special damages and/or as gen-
eral damages.

The other form of verdict reads as follows:
''We, the Jury in the above-entitled cause, find

in favor of the defendant, Woodworkers Tool
Works, a corporation, and against the plaintiff,
William J. Byrne.

''Dated: February .., 1950."

If you find in favor of the defendant, then you
will use this form of verdict.

Whatever your verdict is, it should be dated and
signed by the foreman, and returned to this court.
Are there any objections to any of the instruc-

tions given or refused? 'if so, opportunity will be
given to present such objections outside the hearing
of the jury.

Mr. Callaway: Yes.

Mr. Olson: Yes. Mine is not an objection. It is

a question I would like to ask outside the hearing
of the jury.

(The following proceedings were had in the
presence but out of the hearing of the jury:)

Mr. Olson: I have two questions. In the She-
ward case the court held that in giving them an
instruction the Court did not give an unavoidable
accident instruction and that was sustained by the
Supreme Court. So I object to the unavoidable
accident instruction.

The Court: The court said that the failure to
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give was not error. It was not specifically pleaded

here, and I gave the instruction.

Mr. Olson : That is a minor one.

The Court: All right.

Mr. Olson: The other is that I feel that under

the evidence in this case that the instruction that

the plaintiff was free of any contributory negligence

should have been given.

The Court: The reason I did not give it was

twofold. There is nothing before the court, there

is nothing before the jury [428]

Mr. Olson: I noticed that.

The Court: I did not state they pleaded con-

tributory negligence. They are the ones, they did

not request it and they did not argue contributory

negligence. To give an instruction of contributory

negligence would confuse the jury.

Mr. Olson: I wanted the instruction that under

the evidence there is no contributory negligence.

The Court: I left it silent I thought that over

very carefully over the week-end and I decided not

to do anything about it. They will think I am

taking an issue away from them.

Mr. Callaway: I want to object to giving of the

instructions on the doctrine of res ipsa loquitur on

the ground that the courts have not extended that

doctrine in the case of the manufacturer, to my

knowledge, except in the beverage cases. Even

MacPherson v. Buick is not a res ipsa loquitur

case. I think that is the leading case on which all

these cases are bottomed.



vs, William J. Byrne 453

Mr. Olson
: In answer to that, in answer to this

Kalash case, it was a res ipsa loquitur case.

Mr. Callaway: I don^t think it was.

Mr. Olson : Yes, it was.

The Court: Gentlemen, I am of the view that
the Supreme Court of California has intimated that

it will extend the case [429] to other manufactured
objects than merely bottling cases.

Mr. Olson: They did in the Sheward case.

The Court: I am familiar with the cases. The
objections will be in the record, and will be over-

ruled.

(The following proceedings were had in the

presence and hearing of the jury:)

The Court: For the benefit of those jurors who
have not served in a case this term or served in a

federal case before, I will explain to you that under
federal law, in that respect, it differs from the state

law. The court tells counsel before the arguments,

in a general way, what the court's action has been

on instructions that each side have submitted. And
that is in order to enable counsel to anticipate and
argue to you, to some extent, as to what the court

is going to say about the law. But they do not

actually know what the court is going to say about

the law until all the instructions are read, and then

the law requires them, after the instructions are

read, to offer any objections or suggestions they

have.

We live, fortunately, in a country where not even

judges are supposed to be infallible. There is a
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possibility of error, and this opportunity is given

to counsel to call the court's attention to any omis-

sions or errors in the instructions. The court may

then consider them and if the court feels that the

suggestions should be followed, the court then [430]

modifies the instructions.

If, after discussing certain matters with counsel,

the court decides that the instructions as given do

not need any modification, then the instructions are

not modified. These instructions, as I have given

them to you, will stand.

The clerk will swear the bailiffs.

(The bailiffs were sworn by the clerk.)

The Court : You will now follow the bailiffs and

begin your deliberations in the case. I presume I

ought to inform you, although you may know it,

that if after you organize you desire to go to lunch

before you begin your deliberations, all you have

to do is make that wish known. I will leave that

to your determination.

You may want to do some work before you go to

lunch. That will be up to you.

I hand the bailiff the two forms of verdict which

he will turn over to you. You will now follow the

bailiff and begin your deliberations in the case.

(The jury retired from the court room for

deliberation.)

The Court: Mr. Clerk, I file with you the in-

structions given and the instructions refused.

Gentlemen, I demonstrated to you the correctness
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of the procedure because you will notice that I
withdrew, after I began to read the instructions,
one or two which I felt were repetitious. Of course,
I decided not to give any instructions [431] on
contributory negligence or the absence of it, because
the issue was not argued and I thought to give them
either an instruction on the meaning of it or an
instruction on the fact it did not exist would insert
an issue which was not argued and, as I did not
mention any particular defense in the instructions,
that it would be better to leave that out.

Mr. Callaway: I would like a couple of stipula-
tions from counsel. I would like it to be stipulated
that in the event of a judgment for the plaintiff that
execution be stayed for 10 days, until after proper
motions before the trial court have been made.
Mr. Olson: That is automatic, isn't it?

Mr. Callaway: Is it in Federal Court?
The Court : No.

Mr. Callaway: I didn't think it was. Will you
stipulate to that?

Mr. Olson: I don't know how I can stop you
making any motion you want to. I don't under-
stand what you want.

Mr. Callaway: I am asking for a stipulation. I
want a stay of execution for 10 days, until all mo-
tions are made in the trial court, in the event of a
judgment for the plaintiff.

Mr. Olson : I think it is the customary thing.

Mr. Callaway: Will you so stipulate?

Mr. Olson : Yes. [432]
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The Court : We will stay at recess until we hear

from the jury.

(Thereupon, at 12:20 o'clock p.m. a recess

was taken until 6:10 o'clock p.m. of the same

day.) [433]

Monday, February 20, 1950

The Court: Let the record show the jury have

returned.

Mr. Caldwell, you are the foreman of the jury?

Mr. Caldwell: Yes.

The Court: Mr. Caldwell, in answering the ques-

tions be careful in the way you answer them, be-

cause while there are certain matters you are per-

mitted to disclose in Federal Court there are certain

matters that go on in the jury room that cannot be

disclosed.

If I ask any question relating to the manner in

which you stand, do not refer to any person. An-

swer my questions in a general way. Do you

understand '^

Mr. Caldwell: Generalities.

The Court : You sent me a statement a while ago

stating you thought you were hopelessly in dead-

lock, is that not true'?

Mr. Caldwell : That is true.

The Court : What was the answer I sent to you

through the clerk?

Mr. Caldwell: To carry on for a while longer.

The Court: Now it is after 6:00 o'clock, and I
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asked the clerk a while ago to ask you jurors if you

desired to go to dinner. Your answer was what?

Mr. Caldwell : At 7 :00 o 'clock.

The Court: You wanted to wait until 7:00

o'clock'? [434]

Mr. Caldwell : That was the consensus of opinion,

yes.

The Court: All right. Do you believe that

further deliberation will result in a verdict?

Mr. Caldwell : My belief is it may.

The Court : All right. Now, let me ask you one

other question. Would any amplification of any

instruction assist you in any way.

Mr. Caldwell: At the time the panel was made

up there were certain questions propounded to each

juror.

The Court: Yes.

Mr. Caldwell: Would it be in order to have

those questions propounded again?

The Court: No, that cannot be done. That has

passed. Those matters relate merely to the qualifi-

cations of the jurors to act in a particular case, and

those are beyond any matters of inquiry at the

present time.

The only way I can be of any assistance to you

is to amplify any instructions that have been given

or to have any portion of the evidence read that has

been given. As you know, everything is taken

down by the reporter and any portion can be read

back that you might request or any other juror.

Any portion of the testimony can be read back as
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to which there may be any argument or dispute

about in your minds. If it takes hours, we will stay

and do it.

You jurors are new at this and I am merely

indicating in [435] this manner that if there is any

way in which the court can help, I will do so,

because both counsel and the court are anxious

there be a verdict in this case.

I do not want to crowd you. If you need more

hours, we will stay here all evening, if necessary.

The only reason I brought you down is because,

frankly, I misunderstood the message, the message

you sent me about dinner. I understood the mes-

sage to contain an implication that you wanted to

deliberate until 7 :00, that you might reach a verdict,

or I possibly would not have called you in. At any

rate, no harm has been done.

Ladies and gentlemen of the jury, I have given

you the instructions. Our duty is over. It is up

to you to follow the instructions and the law, as

you have sworn to do. As to the facts, it is up to

you to interpret the facts. The facts are the facts

that were testified to in this court, and nothing else.

I cannot give you any additional testimony. You

cannot draw on anything that you yourselves may

know. Counsel cannot get up and make further

argument. All we can do is to give you additional

instructions or read any portion of the testimony

you may desire. Your verdict must be based upon

what is in this record. What is not in the record

we cannot supply at this time, it is too late.
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It may well be that counsel for one side or the

other missed something, and that something that is

missing may give [436] you some trouble. If what
I say does not meet with the approval of counsel,

they will ask that it be rectified. They have a right

to do that. I am merely telling you that we can do
certain things, and if those things will be of any
assistance to you we will give them to you. They
consist only of giving you additional instructions

on the law or reading to you any portion of the

testimony as to which there may be any doubt.

That may relate both to the depositions and to the

testimony, oral testimony that was given. I would
not send out the depositions because there are por-

tions of the depositions stricken out. Any portion

of the depositions that was allowed that you want

to have read again, it will be done.

Do any of the jurors have any desires in that

manner '?

A Juror: Your Honor, I would like to have the

instructions as to the evidence presented here in

court, whether the jurors must abide by the evidence

or can set evidence aside for something more con-

structive.

The Court: Well, I can only repeat that the

evidence on which the case must be based is the

evidence given in this court. No juror has the

right to be governed by anything he may know that

goes counter to the evidence. Of course, as an

ordinary person he has a right to draw inferences

from evidence of the type that any reasonable
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person would draw. That is about all the answer

I could give to that [437] question.

A Juror: I understood your Honor to read in

your instructions to the jurors they can either be-

lieve some portion of the evidence or believe the

whole of it or part of it, or none at all.

The Court: There was no such instruction.

Mr. Clerk, let me have the instructions.

The Clerk: I believe they are upstairs in the

jury room. The jurors have them.

The Court: I will send the bailife to get them.

All I said was this: That you are the sole judges

of the evidence and the effect of the evidence, and

that in determining that effect you must be gov-

erned by the manner in which witnesses testify and

by their demeanor on the stand and their interest

in the case. That is what you may be referring to,

that a witness false in one part of his testimony

may be distrusted as to others.

But even as to such a witness, if you believe that

he falsely testified as to some matters you may,

notwithstanding that fact, still believe that he told

in other particulars the truth. That is the reference.

I did not say you should disbelieve all the testi-

mony. If you did that you would be in a position

where you could not render a verdict for the plain-

tiff or the defendant.

What I said was this: "Preponderance of the

evidence [438] means the greater weight of the

credible evidence as you find it to be. Or such

evidence as, when weighed with that opposed to it,

has more convincing force, and from which it re-



vs, William /. Byrne 461

suits that the greater probability is in favor of the
party upon whom the burden rests."

I explained to you that in a case like this the
plaintiff, who brings the law suit, has the burden
of proving negligence.

In determining the credibility of the witnesses,
I said, ^^A witne-ss false in one part of his testimony
is to be distrusted in others; that is to say, you may
reject the whole of the testimony of a witness who
has wilfully sworn falsely as to a material point;
and being convinced that a witness has stated what
is untrue, not as the result of mistake or inadvert-
ence, but wilfully and with a design to deceive, you
must treat all of his testimony—" that is, the testi-

mony of that particular witness— '^with distrust

and suspicion, and reject it all unless you shall be
convinced notwithstanding the base character of the

witness, that he has in order particulars sworn to

the truth."

That is all I said.

I did not mean to say that you can reject all

the testimony in the case. If you got that impres-
sion then you have misinterpreted the court's

instruction, because a juror cannot reject all the

testimony offered by both sides, and just sit still,

because then you are not in a position to render
a [139] verdict. That is why you are instructed

as to the burden of proof, so that you will see that

if matters are evenly balanced, then you have to

decide the case according to the preponderance of

the evidence, and I explained what is mant by pre-

ponderance of the evidence.
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A Juror: That is all I wanted to know, your

Honor.

The Court: Are there any other jurors who

would like to ask any questions?

(No response.)

The Court : Do counsel desire to add to anything

I have said?

Mr. Callaway : I would think only that the court

might tell the jury they are not permitted to guess

or speculate or surmise, but the verdict must be

based on the evidence introduced here.

The Court: That is covered in the instructions.

I said in the first part of the instructions, ''You

are the sole judges of the effect and value of the

evidence. Your power, however, of judging of this

effect and value of the evidence is not arbitrary,

but is to be exercised with legal discretion and in

subordination to the rules of evidence." And then

I went on to say that you do not have to decide

in conformity with the number of witnesses against

a lesser number, if the lesser number carries con-

viction to you. Mr. Olson?

Mr. Olson: I might, in view of the court's re-

marks [440] regarding burden of proof, state that

perhaps another reading of the res ipsa loquitur

instruction on that burden might help the jury.

The Court: They have the entire instructions.

I am merely trying to amplify them. The instruc-

tions can be taken back to the jury room with the

jury. What I read is right in the printed instruc-

tions as I have given them to the jury.
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I read verbatim from these instructions. Bear in
mind these are the court's instructions. In other
words, as I told you before, while counsel have the
right, and, in fact, it is their duty to inform me on
a subject on which they want instructions given,

these instructions are taken and rewritten by the
court. The instructions as given are not the instruc-

tions submitted by the plaintiff or submitted by
the defendant. They are the instructions given by
the court. They are even rewritten on government
paper, so that they are my instructions. You are not
to speculate as to where these instructions came
from. They are the law as I expressed it to you.

If I am in error, then the higher court corrects me.
If you want that portion read, I will read that

portion. I will read the portion as follows

:

''There is in our law a doctrine applying to negli-

gence cases which is commonly known as the doc-

trine of 'res ipsa [441] loquitur'. Literally

translated from the Latin, this means 'the thing

speaks for itself.'

"That doctrine means that if a subject matter is

shown by the evidence to have been manufactured

and supplied for a particular use, and an injury

to some person results from such usage, which would

not have occurred in the ordinary course of things,

if ordinary and proper care had been used in its

manufacture, the thing or subject matter speaks for

itself, and the law raises the presumption that the

manufacturer did not use ordinary and proper care

in its production. The burden would then be on
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the manufacturer to substantially prove that ordi-

nary and proper care was used in the manufactur-

ing and supplying of such subject matter.

''However, the manufacturer is not responsible

for defects that cannot be found by a reasonable,

practicable inspection."

Along with that instruction I will read the in-

struction as to reasonable care in making the in-

spections and tests during the course of manufacture

which the manufacturer should recognize

:

''You are further instructed that reasonable care

under this instruction consists of making inspections

and tests during the course of manufacture, and

after the article was completed which the manu-

facturer should recognize were reasonably necessary

to secure the production of a safe article."

And further, "Therefore, if you find that the

defendant [442] properly made inspections reason-

ably designed to find defects which would render

the panel raiser head unsafe for cutting and trim-

ming wood, you must find that those inspections

were reasonable."

There are many more on both sides. I am not

going to take the time to read them. Mr. Olson

suggested I read that, and I read both instructions

that set forth that question.

Are there any other questions'?

A Juror: Your Honor, as I understand your

instructions to read, if a juror has found that one

witness' evidence does not set right with him, has

he a right to set it aside or part of it aside ?
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The Court: What I meant to say is this: If his
testimony does not appeal to you, then one of two
situations may arise. If that testimony is proven
by other witnesses, then you can follow those wit-

nesses. If that testimony is contradicted by some
other witness, you can believe that other witness.

In any event, in a case like this, where there is

testimony on one side over the other, you have to

believe one side or the other.

Mr. Caldwell: Thank you, your Honor.
The Court: Is there anything further'?

Mr. Olson: No. I have nothing further. [443]
The Court

: We have worked long hours. I am
as interested as you gentlemen are to see this jury
arrive at a verdict. If there is any doubt in the

mind of a juror about anything I want to try to be

helpful. I realize the jurors are new, and I am
trying as best I can, without violating the pro-

prieties here, to be helpful.

Mr. Olson: You read the instruction regarding

reasonable care. I think, to follow that up, I would
like the instruction regarding the degree of reason-

able care necessary, according to the product

The Court : All right. I will read that.

Mr. Olson: I would like that.

The Court: ''You are instructed that the degree

of care necessary to be exercised by a manufacturer
in the production of a product varies with the

danger to be expected from the product, and you
are further instructed that the kind of inspection

called for on the part of the manufacturer varies

with the nature and danger of the thing inspected."
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If the jury desires to go to dinner and come back

and deliberate further, we will all go to dinner and

come back later and give the jury more time.

I have no desire to force you to decide this case

sooner than you are ready. However, I want you

to know that if the foreman had answered for you

and I, upon inquiry, had found out that you had

not changed your views and there was [444] no use

to confer any further, I would have discharged you.

Evidently you have changed your view as to what

the stiuation was earlier, when I suggested that you

work some more. The foreman has indicated that

he believes that further discussion may result in a

verdict.

Are you all of the same view at the present time ?

A Juror: We are all, but possibly one.

The Court: If a majority feel that a verdict is

still possible, then I will have you retire to the

jury room and you can indicate to the clerk whether

you want to be left alone for some time or you want

to go to dinner and deliberate further.

You will withdraw to the jury room and then you

can indicate to me in the next 15 minutes whether

you want to go on and attempt to arrive at a verdict

or if you desire to go to dinner.

I will return the instructions to the bailiff, for

your benefit.

(Short recess taken.)

The Court: Gentlemen, I have another message

from the jury. It is now 6 :25. They say they want

to go to dinner. Then they say that they would like
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to have read to them ''those portions of Mr. Meiss-
ner^s deposition relating to the effect or defect in
the casting to be found in the concluding portion of
his testimony/' [445]

Do you want me to look that up?
Mr. Olson: I think I can find it real quickly.

Mr. Callaway
: I think the reporter ought to read

it from her notes. I don't know what part of the
deposition was read.

The Court: I do not care which procedure is

followed. I think Mrs. Pickering can locate it and
the portions of the deposition, and then we can call

them back and have it read, and after it has been
read we can ask them if there is any other portion
they desire read.

Mr. Olson: Will you read me the note again,

please ?

The Court: ''Those portions of Mr. Meissner's

deposition relating to the effect or defect in the cast-

ing to be found in the concluding portion of his

testimony."

Mr. Olson : Is your Honor intending to let them
eat first before we do that?

The Court: Yes. Off the record.

(Discussion off the record.)

The Court: On the record.

All right, gentlemen. We will stand at recess until

we hear from the jury further.

(Thereupon, at 6:30 o'clock, p.m., a recess

was taken until 9:25 o'clock, p.m., of the same
day.) [446]
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Monday, February 20, 1950

The Court: Let the record show the jury have

returned.

Ladies and gentlemen of the jury, your foreman

sent word that you wanted to have read to you cer-

tain portions of Mr. Meissner's deposition, es-

pecially toward the end of the deposition, where it

deals with the manner of discovering flaws. I do

not have the wording of the request before me.

Mr. Olson : I might help you.

The Court: All right.

Mr. Olson: I took down the exact words.

The Court: ''Those portions of Mr. Meissner's

deposition relating to the effect or defect in the

casting to be found in the concluding portion of his

testimony."

While we were at dinner I had the reporter go

through the deposition and her notes, and she will

read to you the portions that we have identified as

covering the particular topic. If, after they have

been read, there are other portions that you want

to refer to, we will try to locate them.

The Reporter (Reading) :

''Q. Do you know what inclusion in a casting is,

or porosity 1

''A. Porosity, are you talking about density now,

when you say porosity? [447]

''Q. Well, I don't know, to be honest with you.

''A. I couldn't know, no.

''Q. (By Mr. Johnston): Now, blow-holes, gas

holes, and air holes all have the same effect on the
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metal; is that correct? A. They would.
''Q. They are all substantially the same?
''A. Yes, they are all the same.
''Q. Now, if you found blow-holes in any of

these castings, did you use the casting, or discard it?

''A. That was immediately discarded.
''Q. And there were some of them in this par-

ticular batch which were discarded because of blow-
holes

;
is that correct ? A. There was none.

''Q. None of them? A. No.
''Q. Blow-holes are structural defects in steel of

this type, are they not?

''A. A blow-hole is a structural defect in any
steel.

''Q. (By Mr. Johnston): And a blow-hole in
steel of this type, if large enough, will be a very
dangerous [448] condition is that not true?

''A. No, I wouldn't say it would be a dangerous
condition.

^'Q. No matter how large they are?

''A. No matter how large they are.

''Q. Or how small? A. Or how small.

''Q. Or how many there are, or how few there
are ? A. No.

''Q. They are still not a dangerous condition?

''A. They are still not dangerous; does he
say

''Q. And they don't constitute a dangerous or

structural defect in the steel? A. No.
''Q. You are sure of that?

^^A. Not in this particular instance.
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"Q. Now, wouldn't the blow-holes, if they were

either large or if there were a number of them,

—

wouldn't they reduce the strength of the steel?

''A. It would weaken it, but it would not weaken

it to the point where it would be dangerous. [449]

''Q. (By Mr. Johnston) : That is your answer?

^^A. That is my answer.

''Q. You are sure of that?

^^A. I am sure of that.

^^Q. Under no circumstances could a blow-hole

weaken the steel to the point where it would con-

stitute a dangerous structural defect?

''Q. (By Mr. Johnston) : You have seen many

blow-holes in steel, haven't you?

''A. I have never seen one in a panel raiser head.

''Q- (By Mr. Johnston) : You have seen blow-

holes in the steel, in other metals ?

''A. I have seen it in cast iron, not cast steel.

^^Q. Never seen it in steel ?

^^A. Never seen it in steel.

^'Q. Under no circumstances could a blow-hole

weaken a steel casting to the point where it would

constitute a dangerous structural defect ?

^'A. No, it could not; not the way that was

manufactured; it would be impossible.

^^Q. Cast steel? A. That is right.

'^Q. In making that answer you are depending

on [450] your knowledge of the Gunite Foundries,

and the type of steel foundry, and on the castings

they furnished; is that right?

^'A. That is right.
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"Q. Rather than on your own knowledge?
''A. I am depending on them, as well as my

own knowledge; because I know them to be a good
manufacturer of these steel castings, good clean
castings.

''Q. And you know of your own knowledge that
blow-holes could not constitute a structural danger-
ous condition on steel castings of this type'?

''A. That is right; they could not.

''Q. Now^, blow-holes can be ascertained by mag-
nafluxing or taking X-rays; is that correct?

''A. A magnaflux is a test for crack.

''Q. Would it not also show up blow-holes, if

they were to the surface ?

''A. If they were to the surface, yes.

''Q. And X-rays would show up blow-holes and
cracks, both, would it not?

''A. That is right. I am just basing my knowl-
edge on what I know of X-raying steel.

''Mr. Hubbard: You don't have any experience

with that ? [451]

''The Witness : No, I don't.

"Q. (By Mr. Johnston) : But you never used,

in connection with your company here, the defend-

ant, either of those tests, magnaflux or X-ray?
"A. Not magnaflux; we discussed X-rays more

already.

"Q. Did you ever use X-rays?

"A. I don't know^ how to use an X-ray machine.

"Q. Did your company, as a matter of practice,

during the time you got these castings in and had
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them in your storage bin, ever have them X-rayed,

aside from this one time trying to determine what-

ever you mentioned here a while ago, the date of

which A. I don't know the date.

^^Q. Was the particular casting from which this

particular panel raiser head in question was manu-

factured, was that casting ever X-rayed, to your

knowledge, by anybody in connection with your

company, or for your company
;
yes or no ?

^'This particular one?

''Q. Yes. A. No, it was not X-rayed.

'^Q. Was it tested in any other way for blow-

holes, [452] or anything else of that kind ?

'^A. It was inspected and checked for blow-holes

during the operations.

''Q. Was any test made with magnesium—was

any test made for magnesium, phosphorus or sul-

phur content in that particular casting?

''Q- (By Mr. Johnston): You have no knowl-

edge of the tests that were made at the foundry at

all, do you? A. No.

''Q. Well, were any tests made by or for your

company which would determine what the composi-

tion of the casting in question was, prior to the

time you made it up?

^'The Witness: When I placed this order I or-

der cast steel.

''Q. (By Mr. Johnston): Yes; did your com-

pany make any test of the composition of that cast-

ing, after you got it,—the composition of the cast-

ing? A. After we got it?
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''Q. After you got it? A. No.
''Q. At any time before the head was delivered,

were any tests made of the composition of the
casting? A. Not to my knowledge. [453]

''Q. (By Mr. Johnston) : If there had been any
such tests, you would have known about them, would
you? A. Yes, I would say so.

^^Q. (By Mr. Johnston): It was not the
standard practice, though, to make any tests?

''A. No. I might add, it was not necessary, out
of cast steel.

''Q. (By Mr. Johnston): Was an open hearth
or electric furnace used in casting the steel; do you
know which one was used?

''A. That I cannot say, how that metal was pre-
pared.

''Q. Don't you know that the electric furnace
method is far superior?

''A. I am no foundry man, as well as metallur-
gist.

''Mr. Johnston: Then your answer is, you don't
know, all right.

''Q. What was the method of casting employed;
were steel molds or centrifugal casts used ?

''A. I cannot say what their methods of casting

it are.

''Q. You don't know if centrifugal casts were
used the segregation in the metal would be[454]

less; you don't know that?

''A. I could not say.

''Q. If there are a number of small blow-holos
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in any steel casting of the type we have mentioned

here, it will weaken the strength of the steel; is

that not a fact?

''Mr. Johnston: Let me add something to that:

As contrasted to any other casting of the same type,

size, shape, and all have the same components, in

which there are no blow-holes; that is, as between

the casting with blow-holes and the casting without

blow-holes, the one with blow-holes is the weaker;

is that true?

''A. That is true ; but when you are talking about

blow-holes I would like to talk about blow-holes in

this head.

'' Q. (By Mr. Johnston) : We are not concerned

with blow-holes in this head.

''A. It is bound to be weaker.

''Q. (By Mr. Johnston): Will you tell us,

please, whether an excess of magnesium, phos-

phorus, or sulphur, could cause the head to break?

''A. No.

''Q. (By Mr, Johnston): Now, do you know

the operating revlutions per minute, what would be

normal for the use of this head? [455]

''A. What would be normal safety r.p.m. would

be about^ •

''Q. By r.p.m. you mean revolutions per minute?

''A. Yes; say from 3200 to 7200 would be safe

normal operating speed.

''Q. And you might possibly even go to 10,000

on soft pine lumber, is that right,—safely ?

''A. Oh, yes; there is a safety margin that it

would sustain beyond that 7200, yes.
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''Q. Up to 10,000 r.p.m.?

''A. You could operate it; I cannot say you
could operate ti as safely as on 7200.

"Q. But without nails, knots, or gravel, you
could operate up to 7200 ?

''A. You could operate; but I would not say
operate it safely.

''Q. What would be the safe limits?

^^A. 7200, top limit.

''Q. That is the maximum?
''A. That is the approximate recommended max-

imum speed; different shapers run different speed.
''Q. The recommended speed of 7200, wasn't it;

where was the maximum of safety? [456]

''A. There is a margin of safety way beyond
that.

''Q. Yes, up to 10,000 r.p.m. ?

''A. Yes, easily; but your safety is decreasing

when you go up that high.

''Q. But still, in soft pine lumber, without knots

or other obstructions in the line, up to 10,000 r.p.m.

would be safe for normal operating, if the machine
is in proper adjustment, and all that; is that right?

''A. Soft pine would not have anything to do

with it ; it is such a shear cutting there it would cut

hard or soft.

''Q. Assume clear lumber, without obstructions,

up to 10,000 would be safe?

''Mr. Hubbard: I object, because the question

here does not contain all the elements necessary to

answer the question. You would have to have sev-

eral others.
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"My, Johnston: He has already said 7200.

^'Mr. Hubbard: He has told you that 3200 to

7200.

^'Q. (By Mr. Johnston): 3200 to 7200 is the

normal recommended range, is that right?

''A. About that, yes. [457]

^'Q. What would the top maximum before an

operation would become unsafe because of the

speed?

^^A. I wouldn't know what the top would be;

all I know is what is safe.

''Q. Well, would the top be anything over 7200?

'^Mr. Hubbard: I object. It has been answered.

'^A. The top is about 7200.

^^Q. (By Mr. Johnston): Give me a figure,

—

a thousand over, five hundred over?

''A. You could probably run beyond 20,000; I

am not saying it would be safe.

^'Q. I am talking about the top operating maxi-

mum.
^^A. I am saying 7200, maybe 7500 will be safe;

I am not saying anything over will be safe.

''Q. Now, in making these heads, you do know,

do you not, that if the casting is defe<3tive that

might constitute a danger to the workman operating

the head?

^'Mr. Hubbard: I object to that, because there

is no showing here that there was a defective head.

''A. No, there is no danger.

''Q. (By Mr. Johnston): Even if the head is

defective? [458]
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''A. What do you mean by defective?
''Q. Well, let us assume that the head has a

crack through it, a blow-hole through it, halfway
through the arm, would that be dangerous to oper-
ate?

''A. That would not be dangerous under normal
usage, no.

'

' Q. It would not ? A. It would not.

''Q. You are sure of that, are you?
''A. I am sure of that, under normal usage.
''Q. Positive?

''A. Positive; because that cut is so light.

''Q. Assuming that the arm down here at the
base, between where the arm joins onto the rest of
the casting,—assume there were a blow-hole in there,

and assume that that was maybe one-quarter inch
long, and varied in width from, oh, two or three

thousandths, up to maybe .040 or .050 of an inch,

and so extended through the width for perhaps .010

or .015 of an inch, would that constitute a danger-
ous condition in the head, under normal usage ?

^'A. Assume he hits a spike?

''Q. Ko, under normal usage; forget all about
spikes. [459]

''A. No, under normal usage that would not be

a dangerous condition to operate that head.

''Q. You are sure of that?

''A. I am sure of that.

^'Q. And assume it hit a spike or a knot or a

nail, would it then constitute a dangerous condition ?

''A. A knot, no; spikes, I couldn't answer. I
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don't know how that spike is arranged in that

wood; I don't know how the operator is speeding

the lumber, or how fast; I couldn't answer.

'^Q. Yes; now I am going to ask you to assume

the following facts,—now, please bear in mind that

this has nothing to do with your particular case, it

is not your particular head, although it may sound

that way; but if you will listen carefully, these are

all assumed facts, simply for the purpose of the

question; assume the following facts: That on or

about October 28, 1948, in or near Los Angeles,

California, a workman is using a new Champion

panel raiser head with a 1^/4 inch bore, right hand,

designed and manufactured by your company for

cutting lumber; that this panel raiser head has an

upper and lower cutter, which has been properly

installed [460] upon a double spindle shaper; this

panel raiser head has had less than three hours use

;

it is operated up to that time without any difficulty,

and in perfect normal and proper fashion ; the work-

man or operator is using this panel raiser head upon

new soft pine lumber containing no gravel, nails,

or other hard objects; he is cutting the lumber, or

shaping it to make a door ; he is using ordinary and

reasonable care for his own safety in such opera-

tion; now, if that panel head had been manufac-

tured with ordinary and reasonable care, inspected

with ordinary and reasonable care, installed with

ordinary and reasonable care upon a double spindle

shaper, and if the installation had been inspected

and found proper, and if it had operated and been
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found proper for over two hours prior to the time
in question, and if at the time in question it was
being operated with ordinary and reasonable care
and without striking any hard obje<3t, such as a nail,

stone, or other hard object in the wood, no breakage
of or damage to the raiser head would result, would
it?

''Q. (By Mr. Johnston): All right. Now, un-
der those circumstances no breakage or damage to
the head would result, would it ? [461]

''A. Under normal usage, no.

''Q. Now a further question: Under those cir-

cumstances which I have detailed, the panel raiser
head would not break and disintegrate, would it "^

"A. No.

''Q. And the circumstances I have described are
what you would term normal operation, are they
not?

''A. If everything is right, and we know it to

be right, and I should know it-

—

''Q. I am talking about the elements that I de-
tailed

;
they are all what you would include in nor-

mal operation; if not, tell me.

''The Witness: A. I would say yes.

''Q. And under that kind of operation, under
those circumstances, the head would not break, in

normal usage?

''A. In normal use, no.

''Q. Or in use of the kind I have described, is

that right?

''A. That is right.
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"Q. What could cause breakage of the head

under the conditions I have described; a weaken-

ing of the head by a blow-hole, if the blow-hole

were [462] large enough, at the point down here

in the base in the arm could cause it, couldn't it?

^'A. Under normal usage, no; that head would

break the first ten minutes, rather than wait two

or three hours, like you say.

''Q. Now, you are sure of that?

''A. That is right; that would break right away.

^^Q. You have made tests of defective heads

to see when they would break, and found that they

would break right away ; is that it ? What do you

base your opinion on?

^'A. Something happened in that head, in the

meantime.

^^Q. But what do you base your opinion on, that

the head would break right away rather than after

three hours usage?

^'A. It is going just as fast in ten minutes as

after three hours; I would say it would break im-

mediately if it is going to break at all.

'^Q. And structural defects in the steel could

cause it to break, couldn't it?

^^A. No, it could not, under normal uses, as you

explained.

''Q. Under nomal usage, structural defects [463]

could never cause the head to break?

''A. Could not cause the head to break; that is

made so substantially, out of cast steel; no.

^'Q. You are positive of that?
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''A. I am sure of that.

''Q. No matter what the condition or size of the
blow-holes? A. That is right.

''Q. It doesn't make any difference?

''A. It wouldn't make any differencce.''

''Q. In other words, if the blow-holes went half-

way through the steel, it wouldn't make any differ-

ence ?

''A. I have tried it this morning, and it didn't

make any difference.

''Q. With blow-holes through it?

''A. With a hole drilled through it, larger than
any blow-hole.

''Q. Now, at the time your company manufac-
tured the particular head in issue here, you knew
that it would be operated by a workman; isn't that

right? A. Oh, yes.

''Q. And you also knew at that time that unless

it was structurally sound that it might break [464]

and injure somebody; is that true, unless it was
structurally sound,—that it might break and injure

somebody? A. It was structurally sound.
'' Q. Answer my question : You knew at the time

you made it that if it were not structurally sound

it might break and injure somebody?

^'A. What do you mean, not structurally sound?
^^Q. What do you mean by structurally sound?

^^A. Structurally sound is the way we make
them, design it.

^^Q. Then you knew unless the head was struc-

turally sound it might break and injure somebody

;
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you know that is the case of every tool you make?

^'A. They are structurally sound; they are in-

spected.

''Q. Let us forget this particular head, for the

moment. You and I don't see eye to eye, because

you think I am trying to do one thing, when I am

trying to do another.

''Q- (By Mr. Johnston): In the case of any

tool that your company makes, if it is not structur-

ally sound, if it is not propely made, it may be

unsafe for the person who uses it ;—you know that,

don't you?
'

' The Witness : A. If it is not structurally [465]

sound, yes.

"Q- (By Mr. Johnston) : And if this particular

head had turned out not to be structurally sound, it

might injure somebody; isn't that true?

''A. No, not the way it is designed."

The Court: Ladies and gentlemen of the jury,

we had gone over and marked these pages and

checked them against the notes of the reporter, and

so far as we can all tell those portions read by the

reporter are the evidence that bears upon that parti-

cular subject.

Was there any other portion that you wanted

read, or are you ready to retire and discuss the

matter further, in the light of what has been read?

Mr. Caldwell: Your Honor, with your permis-

sion the jury feels they would like the reporter to

read a little further than she did. The point they

wanted brought out we were just about up to. To-

ward the conclusion of the deposition.
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A Juror: I hope I can make it so it won't
sound improper. What I would like to ask is

could or should any member of this jury who has
some knowledge of the use of machines draw any
conclusions from that ?

The Court: No, no juror should bring into this
case any of his own knowledge about machinery,
or anything of that sort.

The Juror: We should go on the evidence pro-
duced here ? [466]

The Court: The only evidence that can be pro-
duced as to the condition of the machine is the
evidence in the record and the inference that you
can draw from it. If a man has mechanical knowl-
edge or mechanical skill or has operated this ma-
chine, he has no right to tell the other jurors about
it. He is not under oath as a witness. He is a
juror, not a witness.

A Juror: But, your Honor, I brought the ques-

tion up before, if your Honor pleases, that a juror
has the right to doubt a witness' veracity in his

statements.

The Court: That is true. You have a right to

disbelieve the testimony of a witness. But you have
no right, in doing so, to substitute anything you
know in order to impeach his testimony.

The Juror: The only thing I have said

The Court: I do not want to hear anything

you have said. You cannot disclose anything you
may have on your mind. We are asking general

questions.
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If you do not believe the testimony of a witness,

then you need not accept it. But that disbelief

must arise, not by pitting your knowledge against

what he testified to, but something which makes

his testimony improbable because it is contradicted

or goes contrary to ordinary experience.

If a witness should say, ''At the present time this

is a dark room," you would not have to take his

word for it, even [467] if he were under oath. Do

you understand?

The Juror: Yes.

The Court : But if a witness testifies that a cer-

tain piece of machinery was in a certain condition

when it left the factory, you have no right to say,

unless he is contradicted by another witness, it was

not in that condition.

I will put it this way : You have no right to say

it is not in that condition, unless the testimony in

the record contradicts it, or unless it be an object

which is before you and you can, by examining it,

say it was in that condition. In other words, a juror

is not required to take the testimony of a witness

which, by physical facts in front of the juror is

shown not to be correct. He has no right to sub-

stitute the knowledge he may have generally as to

machinery for what a witness testifies.

Gentlemen, if you have no objection, we might

as well

Mr. Olson: I have no objection to the whole

deposition.

The Court : ^have the jury take the original
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deposition, which is not marked up except that I
have indicated by clips the portions that were read.

Ladies and gentlemen of the jury, remember if

you read the deposition over to eliminate the argu-
ments of counsel and the discussions of counsel.

Sometimes you may have to skip a whole page in
order to find an answer to a question.

Mr. Callaway: I have no objection. [468]
The Court: All right. Mr. Caldwell, you take

the deposition along, if it will help the jury. It

contains the deposition of Mr. Knourek, also. If
it will help you in your discussion in the matter,
go ahead and use it.

Let the record show the jury have retired again
to resume their deliberations.

(Thereupon, at 10:05 o'clock p.m., Monday,
February 20, 1950, a recess was taken until 1 :45

o'clock a.m. of Tuesday, February 21, 1950.)

Los Angeles, California, Tuesday,February 21, 1950

1:45 a.m.

The Court: Let the record show the jury have
returned.

Ladies and gentlemen, have you arrived at a

verdict '?

The Foreman: We have.

The Court: Will you hand the verdict to the

bailiff.

The clerk will read the verdict.

The Clerk: (Reading)
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''United States District Court, Southern

District of California, Central Division

''No. 9134-Y Civil

"WILLIAM J. BYRNE,
'Plaintiff,

"vs.

"WOODWOEKERS TOOL WORKS, a Corpora-

tion,

"Defendant.

"VERDICT

"We, the Jury in the above-entitled cause, find

in favor of the plaintiff, William J. Byrne, and

against the defendant. Woodworkers Tool Works, a

corporation; and fix plaintiff's special damages at

Eight Thousand Dollars, and fix plaintiff's general

damages at One Thousand Dollars.

'
' Dated : February 21st, 1950.

"GEO. F. CALDWELL,
"Foreman of the Jury."

The Court: Do you desire the jury polled^

Mr. Lopardo: Yes.

The Court : Poll the jury.

As your names are called, please answer the ques-

tion propounded to you.

The Clerk: Israel H. Marcus, is this your ver-

dict as presented and read?

Mr. Marcus: Yes.
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The Clerk : Iva M. Shaheen, is this your verdict

as presented and read?

Mrs. Shaheen: Yes.

The Clerk: Mario C. Negri, is this your verdict

as presented and read "?

Mr. Negri: Yes.

The Clerk : Muriel M. Treulich, is this your ver-

dict as presented and read?

Mrs. Treulich : Yes.

The Clerk: Owen K. Umstead, is this your ver-

dict as presented and read?

Mr. Umstead: Yes.

The Clerk: Homer B. Terrill, is this your ver-

dict as presented and read?

Mr. Terrill: Yes.

The Clerk : Maude S. Pande, is this your verdict

as presented and read ? [471]

Mrs. Pande: Yes.

The Clerk : Mary A. Walsh, is this your verdict

as presented and read ?

Mrs. Walsh: Yes.

The Clerk: Louise D. LeVine, is this your ver-

dict as presented and read?

The Clerk: Geraldine Gale, is this your verdict

as presented and read ?

Mrs. Gale: Yes.

The Clerk : Jane A. Babcock, is this your verdict

as presented and read ?

Mrs. Babcock: Yes.

The Clerk : George T. Caldwell, is this your ver-

dict as presented and read?
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Mr. Caldwell: Yes.

The Court: The clerk will enter and record the

verdict.

Ladies and gentlemen of the jury, I desire to

thank you for your services in this matter. I regret

the case kept you out so long. However, as I stated

to you earlier in the evening, if you had informed

me before you went to dinner that there was no

possibility of a verdict I would have discharged you.

I did not want to discharge you when I received

the first message in the afternoon. I felt there was

still a possibility of a verdict. You knew at all

times [472] all you had to do was state to the court

you had reached an impasse and the court would

have discharged you. You chose to remain and

w^ork the matter out. I want to thank you for your

efforts in this matter.

You will be excused until further notice.

The Court will stand adjourned. Stay of execu-

tion will be granted for a period of 10 days, until

such motions as are necessary have been made.

Counsel will give notice and then we will fix the

time for the ruling. I will fix time for any argu-

ment and ruling on the reserved motion for the same

time.

Mr. Lopardo: How many days do we have to

give"?

The Court : The same as for the motion for a new

trial. There is no limit as to my power. I merely

set it for the same date. Your notice must be given,

and afterwards there is no time limit.
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Certificate

I hereby certify that I am a duly appointed, quali-

fied and acting official court reporter of the United
States District Court for the Southern District of

California.

I further certify that the foregoing is a true and
correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 13th day
of April A.D., 1950.

/s/ VIRGINIA K. PICKERING,
Official Reporter.

[Endorsed] : Piled April 19, 1950.

United States District Court, Southern District of

California, Central Division

No. 9134-Y Civil

WILLIAM J. BYRNE,
Plaintife,

vs.

"WOODWORKERS TOOL WORKS,
Defendant.

CERTIPICATE OP CLERK
I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Califor-
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nia, do hereby certify that the foregoing pages num-

bered from 1 to 116, inclusive, contain the original

Amended Complaint for Personal Injuries; Sum-

mons and Eeturn of Service; Notice of Motion to

Dismiss Action and Quash the Return of Service of

Summons; Affidavits of E. H. Preuer, Robert E.

Dunne, Ray Taylor and William R. Walker; Sec-

ond Amended Complaint for Personal Injuries;

Answer to Second Amended Complaint; Motion to

Dismiss First Count or Cause of Action of Second

Amended Complaint and for a More Definite State-

ment; Notice of Motion; Decision on Motions;

Stipulation re Deposition ; Requested Jury Instruc-

tions Refused by the Court ; Verdict ; Judgment on

Verdict; Notice of Entry of Judgment; Motion for

Judgment non obstante veredicto and for New
Trial; Motion to Amend Verdict and Affidavit of

George P. Caldwell; Amended Judgment on Ver-

dict Notice of Entry of Amended Judgment ; Super-

sedeas Bond; Notice of Appeal and Designation of

Record on Appeal and full, true and correct copies

of Minute Orders Entered March 21, 1949, and

March 13, 1950, which, together with original plain-

tiff's exhibits 1, 2, 2-A to 2-D, inclusive, 3 to 9, in-

clusive, and original defendant's exhibits A to G,

inclusive, and original reporter's transcripts of pro-

ceedings on March 21, 1949, February 16, 17 and 20,

1950, and March 13, 1950, transmitted herewith,

constitute the record on appeal to the United States

Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and
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certifying the foregoing record amount to $2.40

which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 15th day of May, A.D. 1950.

EDMUND L. SMITH,
Clerk.

[Seal] By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 12548. United States Court of

Appeals for the Ninth Circuit. Woodworkers Tool

Works, a corporation, Appellant vs. William J.

Byrne, Appellee. Transcript of Record. Appeal from

the United States District Court for the Southern

District of California, Central Division.

Filed May 16, 1950.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of Appeals,

Ninth Circuit

No. 12548

WOODWORKERS TOOL WORKS, a corporation,

Appellant,

vs.

WILLIAM J. BYRNE,
Appellee.

DESIGNATION OF RECORD

Comes Now the appellant Woodworkers Tool

Works, a corporation, and designates its record on

appeal as follows:

1. The entire Clerk's Transcript as certified in

the lower court.

2. All of the Reporter's Transcripts consisting

of three volumes dated on the front cover thereof as

follows: February 16, 1950, February 17, 1950, and

February 20, 1950, respectively.

3. The following documentary exhibits intro-

duced by the plaintiff—Exhibits number 3, 6, 7, 8

and 9.

4. The following documentary exhibits intro-

duced by the defendant—Exhibits ^^A," 'T," and

No depositions, whether or not designated as ex-

hibits are to be printed for the reason that the

material portions of all depositions were read into
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the record and are a part of the Reporter's Tran-
script.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Piled May 23, 1950.
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[Title of Court of Appeals and Cause.]

MOTION TO CONSIDER EXHIBITS IN

ORIGINAL FORM

Comes Now Woodworkers Tool Works and moves

the above-entitled court for permission to have the

following enumerated exhibits considered in their

original form without the necessity of having photo-

graphs there of included in the record

:

Plaintife's exhibits 1, 2, 2-A, 2-C, 2-D, 4 & 5,

3, 6, 7, 8 and 9.

Defendant's exhibits "B," "E" & "F," "0"

and"D."
TRIPP & CALLAWAY,

By /s/ HULEN C. CALLAWAY,
Attorneys for Appellant.

It Is So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge, United States

Court of Appeals.

/s/ WILLIAM HEALY,
Judge, United States Court

of Appeals.

WM. E. ORR,
Judge, United States Court

of Appeals.

Affidavit of Service by Mail attached.

[Endorsed] : Filed June 15, 1950.
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[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS ON APPEAL
Comes Now the appellant Woodworkers Tool

Works, a corporation, and states the points on
which it intends to rely on appeal as follows :

1. It was error for the trial court to deny ap-
pellant's motion to dismiss action and quash the
return of service of summons, for the reason that
there never was any service of process upon Wood-
workers Tool Works or any of its agents.

2. The verdict of the jury was contrary to law
in that the special damages awarded to appellee were
in excess of those pleaded or proven.

3. There was no evidence of negligence on the
part of appellant.

4. There was no evidence showing, or tending
to show, a causal connection between the breaking
of the Champion Panel Raiser Head and the injury
of the appellee.

5. It was error for the trial court to instruct the
jury that the doctrine of Res Ipsa Loquitur was
applicable.

6. It was error for the trial court to permit the

Foreman of the Jury to impeach the verdict of the
jury.

TRIPP & CALLAWAY,

By /s/ HULEN C. CALLAWAY,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 23, 1950.
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District Court of the United States for the Southern
District of California, Central Division

Civil Action File No. 9134-Y

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a Cor-

poration,

Defendant.

SUMMONS
To the above-named Defendant

:

You are hereby summoned and required to serve

upon John W. Olson, plaintiff's attorney, whose
address is 639 South Spring Street, Los Angeles

14, California, an answer to the complaint which is

herewith served upon you, within 20 days after

service of this summons upon you, exclusive of the

day of service. If you fail to do so, judgment by
default will be taken against you for the relief de-

manded in the complaint.

EDMUND L. SMITH,
Clerk of Court.

[Seal] By /s/ G. A. SAUNDERS,
Deputy Clerk.

Date: January 26, 1949.
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Return on Service of Writ

United States of America,

Southern District of California—ss.

I hereby certify and return that I served the an-

nexed Summons and Complaint on the therein-

named Elmer Preuer as agent for Woodworkers

Supply Company by handing to and leaving a true

and correct copy thereof with Elmer Preuer per-

sonally at Los Angeles, Calif., in said District on

the 27th day of Jan., 1949.

JAMES J. BOYLE,
U. S. Marshal.

By /s/ EARLE L. BAUGHER,
Deputy.

[Endorsed] : Filed Feb. 2, 1949.
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Los Angeles, California, Monday, March 21, 1949

10:00 A.M.

Before : Hon. Leon R. Yankwich,

Judge.

Appearances :

JOHN W. OLSON,
Attorney for Plaintiff.

TRIPP & CALLAWAY, by

ROBERT E. DUNNE,
Attorneys for Defendant.

TRANSCRIPT OF THE HEARING ON MO-
TION TO DISMISS ACTION AND QUASH
RETURN OP SERVICE OP SUMMONS

The Court: This shows a service on Elmer
Preuer, as agent for Woodworkers Supply Co.

Mr. Dunne: Your Honor, the service was made
upon Mr. Preuer. We have the affidavit of Mr.
Preuer that he is not an officer, a managing or gen-

eral agent, or an agent authorized by appointment
or law to receive process

The Court: How does he appear to be doing

business, under the same name ?

Mr. Dunne: There was a different name. The
parties served in this action were the Woodworkers
Supply Company.

The Court: The action is for personal injuries

caused by defective machinery?

Mr. Dunne : That is correct.

The Court: I will hear from the other side.

Mr. Olson: I would like to call the Court's at-
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tention to the aflfidavit of the defendant, the moving

party. There is no evidence of the fact that the

Woodworkers Tool Works was not doing business

within the state and the Woodworkers Supply Com-

pany was not their agent for that business. I sub-

mit that the affidavits speak for themselves.

The Court : We have the same situation in music

cases, where we have men who merely solicit music

for publication. They are not agents. All of the

billing is done from a distance, and we have all

held that they are not doing business. I have a

long list of California cases dealing with this prob-

lem. The last case is West Publishing Company

vs. Superior Court, 20 Cal. 2d, 720.

Mr. Olson: In this case, your Honor, our in-

vestigation and the affidavits on file and the exhibits

indicate and prove that the Woodworkers Supply

Company did bill them and the Woodworkers Sup-

ply Company made all the collections. There are

no facts here submitted by the moving party that

they are not doing business within the state, and it

seems to me it is their burden of proof.

The Court: The Woodworkers Tool Com-

pany IS

Mr. Olson: The Illinois Corporation.

The Court: The Selby Company is the plaintiff's

employer ?

Mr. Olson : Correct, your Honor.

The Court: This case is governed by the Cali-

fornia law, and all of these references don't help.

The only case that is helpful is the case I have in

front of me, the West Publishing Company v. the

Superior Court.



vs. William J, Byrne 501

Mr. Olson: I submit the Woodworkers Tool

Works shows they are doing business here.

The Court: I am inclined to think that their

affidavit is merely a negative in view of your posi-

tive affidavit. In the case the Thew Shovel Co. vs.

the Superior Court, the identical situation arose.

They were distributors although most of the con-

tracts were entered into with the manufacturer

direct. The Court held that they were doing busi-

ness. And in West Publishing Company vs. the

Superior Court of the City and County of San
Francisco, the Supreme Court, in an opinion by
Justice Curtis, went very carefully into the matter,

and while there is law that ordinary solicitation

might not constitute doing business, nevertheless,

a continuance of doing that subjects the company
to jurisdiction. It is a very elaborate opinion, con-

curred in by all the justices except Justice Traynor.

You are merely raising the point of jurisdiction;

you are merely asking me to quash the service if

they are not the managing agent.

In the West Publishing Company case the man
was an agent. The question was whether he was
doing business in the state. Pursuant to a separate

contract made with each, the exclusive right to

solicit orders for its publications in California is

granted by petitioner to four salesmen. In this par-

ticular case the action was commenced against the

West Publishing Company, and personal service of

process was made upon three of the company ^s sales-

men operating in this state and a copy of the com-

plaint and summons was sent by registered mail to

the company's home office in St. Paul, Minnesota.
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Mr. Dunne: The affidavit has established Mr.

Preuer was not connected with the company.

The Court : That is a denial. I have to take this

affidavit in conjunction with their affidavit.

Mr. Olson: The affidavits are based on hearsay,

and are conclusions. I feel we should have a hear-

ing on the matter. This is entirely on affidavit.

The Court: A motion to quash summons is heard

only by affidavit and answered by affidavit. You

have their affidavit and you have your affidavit,

and that is sufficient. We don't hold hearings on

these matters. The motion will be denied. How

many days do you want?

Mr. Dunne: Twenty days.

[Endorsed] : Filed April 19, 1950.

[Endorsed]: No. 12548. United States Court of

Appeals for the Ninth Circuit. Woodworkers Tool

Works, a Corporation, Appellant, vs. William J.

Byrne, Appellee. Supplemental Transcript of Rec-

ord. Appeal from the United States District Court

for the Southern District of California, Central

Division.

Filed: May 16, 1950.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.



No. 13236

mnittti States!

Court of appeals;
for tfie iSmtfi Circuit.

WOODWORKERS TOOL WORKS, a Corpora-

tion,

Appellant,

vs.

WILLIAM J. BYRNE,
Appellee.

JIErangcrtpt of Eecort
In Two Volumes

Volume II

(Pages 503 to 517)

Appeal from the United States District Court for tlie

Southern District of California,

Central Division. Cf ! | CT J~^

MAR 2 4 1952

Phillips & Van Orden Co., 870 Brannan Street, ^nftr^^c^alQJBf^]^^



504 Woodworkers Tool Works, etc.

November, 1951, at 10:00 a.m. of said day, or as

soon thereafter as counsel can be heard.

Dated: Los Angeles, California, October 24, 1951.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Title of District Court and Cause.]

MOTION TO FILE THE MANDATE OF THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT AND TO

SPREAD IT ON THE RECORDS OF THIS

COURT: FOR THIS COURT TO DETER-

MINE THE QUESTION THEREIN RE-

FERRED TO IT AND FOR THIS COURT
TO REINSTATE THE JUDGMENT

Comes now the plaintiff, William J. Byrne, and

files this his Motion to File the Mandate of the

United States Court of Appeals for the Ninth Cir-

cuit, spread it on the records of this Court, for this

Court to determine from the Record the question

referred to it by the said United States Court of

Appeals and for this Court to reinstate the judg-

ment, and for grounds therefor states

:

I.

That on the 16th day of October, 1951, the United

States Court of Appeals for the Ninth Circuit

issued its Mandate, remanding the above-entitled

cause to this Court with the direction to this Court

to proceed to determine the question therein re-

ferred to it upon the basis of the evidence now in
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the Record in the said cause and granting authority
to this Court to reinstate the judgment.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

Affidavit of Service by Mail attached.

[Endorsed] : Filed October 25, 1951.

[Title of District Court and Cause.]

MINUTES OF THE COURT
Nov. 13, 1951

Present: The Honorable Leon R. Yankwich,

District Judge.

Counsel for Plaintiff:

JOHN W. OLSON.

Counsel for Defendant:

HULEN C. CALLAWAY.

Nature of Proceedings : Hearing motion of plain-

tiff filed 10-25-51 to file Mandate U. S. Court of

Appeals and for determination question jurisdiction

pursuant Mandate.

Ruling: It Is Ordered Mandate filed and ordered

judgment District Court reinstated with costs in

Appellate Court to be equally divided between par-

ties and ordered Atty. Olson prepare judgment.

EDMUND L. SMITH,
Clerk.
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United States Court of Appeals

for the Ninth Circuit

[Title of Cause.]

MANDATE

United States of America—ss.

The President of the United States of America

To the Honorable the Judges of the United States

District Court for the Southern District of

California, Central Division

Greeting

:

Whereas, lately in the United States District

Court for the Southern District of California, Cen-

tral Division, before you or some of you, in a cause

between William J. Byrne, plaintiff, and Wood-

workers Tool Works, defendant, No. 9134-Y., a

judgment was duly filed and entered on the 23rd

day of February, 1950, and an amended judgment

was duly filed and entered on the 16th day of

March, 1950, which said judgment and amended

judgment are of record and fully set out in said

cause in the office of the clerk of the said District

Court, to which record reference is hereby made

and the same is hereby expressly made a part

hereof

;

And Whereas, the said Woodworkers Tool Works

appeal to this court as by the inspection of the

transcript of the record of the said District Court,

which was brought into the United States Court

of Appeals for the Ninth Circuit by virtue of an



vs. William J. Byrne 507

appeal agreeably to the Act of Congress, in such
cases made and provided, fully and at large appears.
And Whereas, on the 10th day of January, in the

year of our Lord, one thousand nine hundred and
fifty-one the said cause came on to be heard before
the said United States Court of Appeals for the
Ninth Circuit, on the said transcript of record, and
was duly submitted:

On Consideration Whereof, it is now here ordered
and adjudged by this Court, that the judgment and
amended judgment of the said District Court in
this cause be, and hereby are vacated, and that this

cause be, and hereby is remanded to the said Dis-
trict Court with the direction to the said District
Court to proceed to determine the question of
whether the evidence now in the record is sufficient

to sustain Byrne's contention that Woodworkers
Tool Works made Woodworkers Supply Company,
viz., Pruer, its agent, for service of process in

California, and if the said District Court deter-
mines the evidence of agency to be sufficient it will

possess the authority to reinstate the judgment,
with costs in this court to be equally divided.

It is further ordered and adjudged by this Court
that the appellant recover against the appellee for
one-half of its costs herein expended and have exe-
cution therefor.

(September 14, 1951.)

You, Therefore, Are Hereby Commanded that
such proceedings be had in said cause, in conformity
with the opinion and judgment of this court, as
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according to right and justice, and the laws of the

United States, ought to be had, the said appeal not-

withstanding.

Witness the Honorable Fred M. Vinson, Chief

Justice of the United States, the sixteenth day of

October, in the year of our Lord one thousand nine

hundred and fifty-one.

/s/ PAUL P. O'BRIEN,

Clerk, United States Court of Appeals for the

Ninth Circuit.

[Endorsed] : Filed November 13, 1951, U.S.D.C.

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS

OF LAW RE QUESTION OF WHETHER
EVIDENCE NOW IN RECORD IS SUF-

FICIENT TO SUSTAIN PLAINTIFF'S

CONTENTION THAT DEFENDANT,
WOODWORKERS TOOL WORKS, MADE
WOODWORKERS SUPPLY COMPANY,

VIZ., PREUER, ITS AGENT FOR SERV-

ICE OF PROCESS IN CALIFORNIA

The defendant. Woodworkers Tool Works, a cor-

poration, having appealed to the United States

Court of Appeals for the Ninth Circuit from the

amended judgment on verdict of the jury entered

herein on the 16th day of March, 1950, and said

Court of Appeals having rendered its decision on
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September 14, 1951, and having ruled against said

defendant's contentions before said Court of Ap-
peals relating to defendant's liability, and having
also ruled that the evidence before this trial Court
prior to that evidence offered at the trial was in-

sufficient to permit this Court to find that defendant
Woodworkers Tool Works had constituted Wood-
workers Supply Company, viz., Elmer Preuer
(upon whom service of process was duly made
herein), its agent therefor in California, and that

this issue cannot be resolved without a finding

thereon by this trial Court, as the trier of fact,

from all of the evidence now in the record, includ-

ing that evidence adduced at the trial; and said

Court of Appeals having vacated said judgment
and remanded this cause with directions to this

Court to proceed to determine and make its find-

ings of fact on this issue and authorizing this Court
to reinstate the judgment if it determines the evi-

dence of agency to be sufficient; and plaintiff having
duly noticed and filed a motion that the mandate
of said Court of Appeals so remanding this cause
be filed, be spread upon the records of this Court
and that this Court proceed to determine the ques-
tion therein referred to it, and said motion came
on regularly for hearing on Tuesday, November 13,

1951, before Honorable Leon R. Yankwich, Judge
presiding; John W. Olson appearing as attorney

for plaintiff, and Messrs. Tripp & Callaway appear-
ing as attorneys for defendant by Hulen C. Calla-

way, and said mandate of said Court of Appeals
having been ordered filed and spread upon the
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records of this Court: the issue presented was there-

upon fully argued by counsel and submitted to the

Court for its decision; and now, the Court having

duly considered all of the evidence in the record

material to said issue and the arguments of counsel

with respect thereto, and, being fully advised in

the premises, finds and makes the following find-

ings of fact:

That Elmer Preuer is the sole proprietor of

Woodworkers Supply Company; that defendant,

Woodworkers Tool Works, a corporation, was en-

gaged in selling its products in California through

the agency of said Woodworkers Supply Company;

that the panel raiser head involved in this action

was sold to plaintiff's employer, Selby Company,

in California by defendant through said Wood-

workers Supply Company; that defendant had a

running course of business every year and sold

some of its items at all times in California through

said Woodworkers Supply Company on a commis-

sion basis; that defendant's business of selling its

products in California through the agency of said

Woodworkers Supply Company was continuous and

systematic; that said panel raiser head as well as

other products of defendant sold in California were

shipped by defendant company directly to the pur-

chasers through orders received from Woodworkers

Supply Company and paid for by purchasers

through said Woodworkers Supply Company; that

said Woodworkers Supply Company was the agent

of defendant, Woodworkers Tool Works, as their

identity of names implies.
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Conclusions of Law
That defendant, Woodworkers Tool Works, a

corporation, had been and, at the time of service
of summons herein, it was engaged in doing busi-
ness in the State of California through Elmer
Preuer as its agent, doing business under the name
of Woodworkers Supply Company; that defendant
had, by law, constituted said Elmer Preuer, doing
business as Woodworkers Supply Company, as its

agent in California to receive service of process in
its behalf. That the Amended Judgment on Verdict
entered herein on the 16th day of March, 1950, in
favor of plaintiff, William J. Byrne, and against
defendant. Woodworkers Tool Works, a corpora-
tion, should be reinstated.

Dated November 29, 1951.

Let judgment be entered accordingly.

/s/ LEON R. YANKWICH,
Judge of the Above Court.

The foregoing Findings of Fact and Conclusions
of Law are approved as to form.

Dated November 28, 1951.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Defendant.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Endorsed] : Filed November 29, 1951.
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In the District Court of the United States in and

for the Southern District of California, Cen-

tral Division

No. 9134-Y

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a Corpora-

tion,

Defendant.

JUDGMENT

The defendant, Woodworkers Tool Works, a cor-

poration, having appealed to the United States

Court of Appeals for the Ninth Circuit from the

amended judgment on verdict of the jury entered

herein on the 16th day of March, 1950, and said

Court of Appeals having rendered its decision on

September 14, 1951, and having ruled against said

defendant's contentions before said Court of Ap-

peals relating to defendant's liability, and having

also ruled that the evidence before this trial Court

prior to that evidence offered at the trial was in-

sufficient to permit this Court to find that de-

fendant Woodworkers Tool Works, had constituted

Woodworkers Supply Company, viz. : Elmer Preuer,

(upon whom service of process was duly made

herein), its agents therefor in California, and that

this issue cannot be resolved without a finding

thereon by this trial court, as the crier of fact,

from all of the evidence now in the record including
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that evidence adduced at the trial; and said Court
of Appeals having vacated said judgment and re-

manded this cause with directions to this Court
to proceed to determine and make its findings of
fact on this issue and authorizing this Court to

reinstate the judgment if it determines the evidence
of agency to be sufficient; and plaintiff having
duly noticed and filed a motion that the mandate
of said Court of Appeals so remanding this cause
be filed, be spread upon the records of this Court
and that this Court proceed to determine the ques-

tion therein referred to it and, said motion came
on regularly for hearing on Tuesday, November 13,

1951, before Honorable Leon R. Yankwich, Judge
presiding, John W. Olson appearing as attorney

for plaintiff and Messrs. Tripp & Callaway, by
Hulen C. Callaway, appearing as attorneys for

defendant, and said mandate of said Court of Ap-
peals having been ordered filed and spread upon the

records of this Court; the issue presented being

fully argued by counsel and submitted to the Court
for its decision; and the Court having duly con-

sidered all of the evidence in the record material to

said issue and the arguments of counsel with respect

thereto, and, being fully advised in the premises

and after due deliberation thereon the Court de-

livered its findings and decision in writing, which
is filed and orders that judgment be entered in

accordance therewith.

Wherefore, It Is Ordered and Adjudged that,

pursuant to mandate, the Amended Judgment on
Verdict entered herein on March 16, 1950, in favor
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of plaintiff, William J. Byrne and against defend-

ant Woodworkers Tool Works, a corporation, be

and said judgment is hereby reinstated to bear in-

terest from said date. Costs in the Court of Appeals

to be equally divided.

Dated November 29, 1951.

/s/ LEON R. YANKWICH,
Judge of the Above Court.

The foregoing Judgment is approved as to form.

TRIPP & CALLAWAY,

By /s/ HULEN C. CALLAWAY,
Attorneys for Defendant.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Endorsed]: Piled November 29, 1951.

Docketed and entered November 29, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the Woodworkers Tool

Works, a corporation, hereby appeals to the Court

of Appeals for the Ninth Circuit from

:

1. The judgment entered November 29, 1951, re-

instating judgment dated March 16, 1950.

2. The final judgment on the verdict entered

February 23, 1950, in judgment book 64, page 119.
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3. The amended final judgment on the verdict
entered on March 16, 1950, in judgment book 64,
page 474.

Dated December 13, 1951.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed December 18, 1951.

[Title of District Court and Cause.]

CERTIFICATE OP CLERK TO
SUPPLEMENTAL RECORD

I, Edmund L. Smith, Clerk of the United States
District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages
numbered from 1 to 18, inclusive, contain the orig-

inal Notice of Motion and Motion to File Mandate,
etc.

;
Mandate of the United States Court of Appeals

for the Ninth Circuit; Findings of Fact and Con-
clusions of Law, etc. ; Judgment ; Notice of Appeal
and Designation of Record on Appeal and a full,

true and correct copy of Minute Order Entered
November 13, 1951, which, together with the Tran-
script of Record on Appeal to the Ninth Circuit
Court of Appeals in the former appeal in this cause,
being No. 12548 in that court, constitute the record
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on appeal from the Judgment entered November 29,

1951.

I further certify that my fees for preparation

and certification of this supplemental record on

appeal come to $2.00 which sum has been paid to

me by appellant.

Witness my hand and the seal of said District

Court this 15th day of January, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13236. United States Court of

Appeals for the Ninth Circuit. Woodworkers Tool

Works, a Corporation, Appellant, vs. William J.

Byrne, Appellee. Transcript of Record. Appeal from

the United States District Court for the Southern

District of California, Central Division.

Filed January 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals
for the Ninth Circuit

No. 13236

WOODWORKERS TOOL WORKS, a Corpora-
tion,

Appellant,

vs.

WILLIAM J. BYRNE,
Appellee.

STATEMENT OF POINTS ON APPEAL
Conies Now the appellant. Woodworkers Tool

Works, a corporation, and states that the points
on which it intends to rely on appeal are as fol-

lows :

1. It was error for the trial court to deny ap-
pellant's motion to dismiss action and quash the
return of service of summons for the reason that
there never was any service of process upon Wood-
workers Tool Works or any of its agents.

2. It was error for the trial court to determine
that the evidence in the record was sufficient to sus-

tain appellee's contention that the appellant, Wood-
workers Tool Works made Woodworkers Supply
Co. its agent for service of process in California.

3. It was error for the trial court to reinstate

the judgment against appellant.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 18, 1952.
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No. 13236.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Woodworkers Tool Works, a corporation,

Appellant,

vs.

William J. Byrne,

Appellee,

APPELLANT'S OPENING BRIEF,

Statement of Jurisdiction.

1. The statutory provisions to sustain the jurisdiction
of the District Court are U. S. Code, Title 28, Sec. 1332
[formerly the Act of Mar. 3, 1875, Chap. 137, Sec. 1, 18
Stat. 470, as amended; 28 U. S. C. A., Sec. 41(1)] provid-
ing that the "district court shall have original jurisdic-
tion of all civil actions where the matter in controversy
exceeds the sum or value of $3,000.00 ... and is

between: (1) citizens of different states; . . ."

2. The existence of the jurisdiction is shown by the
following allegations in paragraph III of the second
amended complaint: "That plaintiff is a citizen of the
State of California and defendant is a corporation incor-
porated under the laws of the State of Illinois. The mat-
ter in controversy exceeds, exclusive of interest and costs
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the sum of Three Thousand ($3,000.00) Dollars." [R.

22.]

3. The statutory provisions to sustain the jurisdiction

of the Court of Appeals are U. S. Code, Section 1291

[formerly the Act of Mar. 3, 1891, Chap. 517, Sec. 6,

26 Stat. 828, as amended; 28 U. S. C. A., Sec. 225(a)]

providing that the ''court of appeals shall have jurisdiction

of appeals from all final decisions of the district courts

of the United States . . ."; and U. S. Code, Section

1294 [formerly the Act of Mar. 3, 1891, supra; 28 U. S.

C. A., Sec. 225(d)] providing that ''appeals from review-

able decisions of the district . . . courts shall be taken

(1) From a district court of the United States

to the court of appeals for the circuit embracing the dis-

trict; . . ."

Statement of the Case.

This is an appeal by Woodworkers Tool Works, Inc., an

Illinois corporation, and the defendant below, from the

final judgment, the amended final judgment and the judg-

ment entered on November 29, 1951, reinstating the

amended final judgment following the decision of this

Honorable Court. {Woodzvorkers Tool Works v. Byrne,

191 F. 2d 667.)

The second amended complaint set forth a cause of

action for damages for personal injuries sustained by

Appellee when a Champion panel raiser head, manufac-

tured by the Appellant, broke while the Appellee was

cutting a piece of lumber.

Process was served upon one E. H. Preuer, an in-

dividual doing business in California as the Woodworkers

Supply Company. Preuer was not made a party to the

action. The Appellant, Woodworkers Tool Works, Inc.,



an Illinois corporation, then moved to quash the service
of process, or in lieu thereof for an order dismissing the
action pursuant to Rule 12(b) (2-4-5) of the Federal
Rules of Civil Procedure, on the ground that the Court
lacked jurisdiction over the person of the defendant and
for insufficiency of process and of the service thereof [R.
6-11]. Said motion was denied [R. 21].

The evidence on the motion to quash service of process
consisted of affidavits from E. H. Preuer, Robert E.
Dunne, Roy Taylor and William R. Walker. The con-
tents of these affidavits are set forth by this Court in
considerable detail on pages 669 and 670 of the case of
Woodworkers Tool Works v. Byrne, supra. In view of
this Court's statement that the evidence contained in the
affidavits referred to was insufficient as a matter of law
to support the conclusion that Preuer, or the Woodwork-
ers Supply Company, was an agent in California to re-
ceive service of process, no useful purpose would be served
in setting forth the contents of these affidavits {Wood-
workers Tool Works V. Byrne, at p. 672, headnote 4).

After the denial of the motion to quash service of
process, or in lieu thereof to dismiss the action, the case
proceeded to trial and resulted in a verdict and judgment
in plaintiff's favor. Due to some confusion in the return
of the verdict it was necessary to amend the original
judgment and an appeal was thereupon taken to this

Court from the original judgment and the judgment as
amended by the Court. In that appeal it was urged that
the trial court had never acquired jurisdiction over the
appellant and further, that the appellee had failed to estab-
lish any negligence. This Court held that the evidence
was sufficient to establish negligence; that the evidence
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at the time of the motion to quash service of process

and/or dismiss the action was insufficient to estabHsh

vaHd service of process but that there might be a basis

to sustain a conclusion, based upon certain evidence ad-

duced at the trial, that the appellant had made Preuer its

agent. This Court thereupon remanded the cause to the

Court below for an appropriate finding upon this issue

(Woodworkers Tool Works v. Byrne, supra, at pp. 673,

677).

Following the decision of this Court, a motion was

presented to the trial Court to file the mandate of this

Court and to determine the question of jurisdiction [R.

Vol. II, 504]. A motion was presented and thereafter

the Court made its findings of fact and conclusions of

law on this single issue and found that Preuer was the

sole proprietor of the Woodworkers Supply Company; that

the defendant Woodworkers Tool Works, Inc., a corpora-

tion, was engaged in selling its products in California

through the agency of the Woodworkers Supply Company;

that the panel raiser head was sold to the plaintiff's em-

ployer Selby Company, in California, by defendant through

the said Woodworkers Supply Company; that defendant

had a running course of business every year and sold

some of its items at all times in California through said

Woodworkers Supply Company on a commission basis;

that defendant's business of selling its products in Califor-

nia through the agency of said Woodworkers Supply

Company was continuous and systematic; that said panel

raiser head as well as other products of defendant sold

in California were shipped by defendant company directly

to the purchasers through orders received from Wood-

workers Supply Company, and paid for by purchasers

through said Woodworkers Supply Company; that said
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Woodworkers Supply Company was the agent of defen-
dant, Woodworkers Tool Works, as their identity of
names implies [R. Vol. II, 510].

From the foregoing findings of fact, the Court found
as a conclusion of law that the defendant Woodworkers
Tool Works was engaged in doing business in the State
of California through Elmer Preuer as its agent, doing
business under the name of Woodworkers Supply Com-
pany, and that the defendant had by law constituted Elmer
Preuer as its agent in California to receive service of
process in its behalf [R. 511].

The amended judgment was thereupon reinstated against
appellant [R. 512, 513, 514]. This appeal relates solely
to the issue of jurisdiction and the foregoing findings of
fact and conclusions of law and judgment as entered by
the Court following the remanding of this cause.

At the trial George Selby, of Selby Company, testified
that

''the panel raiser head was delivered to his company
by Woodworkers Tool Works by air express; that he
knew Townsend (a salesman employed by Preuer)
and that Selby Company got a bill from Woodwork-
ers Supply Company for the head; and that Selby
Company received a 'manifest' from Woodworkers
Supply Comypany" (Woodworkers Tool Works v
Byrnes, 191 F. 2d 667 at 670).

Jerome B. Townsend testified that

"he was a machine salesman for Woodworkers Sup-
ply Company and that he took the order from the
Selby Company for the panel raiser head and sent
it to the appellant; that the head was shipped direct
to the customer

; that Woodworkers Supply Company
handled hundreds of items not manufactured by



Woodworkers Tool Works; that Woodworkers Sup-

ply Company sells woodworking machinery and sup-

plies retail and that Woodworkers Supply Com-

pany billed Selby Company direct for the panel raiser

head" {Woodzvorkers Tool Works v. Byrne, supra,

670-671).

In addition to the foregoing testimony of Townsend, set

forth in the Court's opinion, this witness testified that

the Woodworkers Tool Works owned no interest in the

Woodworkers Supply Company [R. 251] ; that the Wood-

workers Tool Works had nothing to do with the fixing

of any policy of the Woodworkers Supply Company; that

the Woodworkers Supply Company sold woodworking

machinery and supplies at retail prices [R. 251].

William Victor Knourek, the Vice-President of Wood-

workers Tool Works, testified by deposition

"that their company had no salesmen or agents, or

place of business in California and that Preuer was

not an employee of their company or authorized to act

as . . . (that company's) agent."

He further stated

''that the relationship between Woodworkers Tool

Works and Woodworkers Supply Company was sim-

ply that of vendor and vendee" (Woodworkers Tool

Works V. Byrne, supra, 671).

In addition to the foregoing facts set forth in the

opinion, Knourek also testified that he had been connected

with the Illinois corporation since 1928 [R. 272] ;
that

they did not have any place of business outside of Chicago,

nor any show rooms, nor any employees outside of the

State of Illinois [R. 273]; that there was no one in

California who was authorized to represent the Wood-
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workers Tool Works in any capacity [R. 274] ; that the
only dealings with the Woodworkers Supply Company was
that panel raiser heads and certain other tools were sold
to them, the orders being mailed in to the Chicago office
and the merchandise being delivered to whatever carrier
was designated [R. 274] ; that at no time was there any
relationship between his corporation and the Woodwork-
ers Supply Company other than that of vendor and vendee
[R. 276]. On cross-examination the witness testified
that Woodworkers Supply Company purchased the tools
from the appellant and resold them; "that they bought
from us; we billed them and they, in turn, billed the custo-
mer. I believe we allow them a 10 per cent commission"
[R. 284]. The particular panel raiser head in question
was shipped air express direct to the Selby Company [R.
290] at the direction of the Woodworkers Supply Com-
pany. The invoice however was sent directly to the Wood-
workers Supply Company in Los Angeles [R. 295]. That
the particular item in question was sold by the appellant
to the Woodworkers Supply Company and the latter com-
pany was billed for the same [R. 297].

Preuer testified that he was in the machinery supply
business, operating under the name of Woodworkers Sup-
ply Company, as an independent ownership [R. 265];
that "we buy and sell machinery and supplies, and in our
course of business there are certain items that are manu-
factured by the Woodworkers Tool Works which we sell

on a commission basis" [R, 265] ; that the appellant would
bill him and he in turn would bill the customer; that the
appellant would bill the supply company "if an item were
$75.00 they would bill us $75.00 less 10 per cent [R.
266]

;
that the appellant had no financial interest whatso-

ever in his concern, nor had they ever had any such in-



terest [R. 266]; that he sold woodworking machinery

made by a hundred different manufacturers [R. 266] ;
that

the appellant did not give any instructions as to how Preuer

should operate his business or sell the products.

^'Q. In other words, the relationship is solely

buying from them at wholesale and selling at retail?

A. That is correct." [R. 266, 267.]

On cross-examination Preuer testified:

"Q. Mr. Preuer, how often during a given year

of business would you say you sell Woodworkers Tool

Works products? A. Well, that is rather irregular.

In other words, we may have a half dozen invoices,

and none the next.

Q. But you do have a running course of busi-

ness with them every year? A. That is right.

Q. You are involved in transactions in which the

Woodworkers Tool Works sell products at all times,

that is, you handle it? A. Not all of their products.

Q. I say some. A. Some items, yes." [R. 267.]

Specification of Errors.

I.

The trial court erred in denying the defendant's motion

to dismiss the action or in lieu thereof, to quash the re-

turn of service of summons on the following grounds:

(1) That the defendant is a corporation organized

and existing under and by virtue of the laws of the

State of Illinois and was not and is not subject to

service of process within the Southern District of

CaUfornia.

(2) That the defendant has not been properly

served with process in this action.



II.

It was error for the trial court to determine that the
evidence was sufficient to sustain a finding that the Wood-
workers Tool Works, an Illinois corporation, had made
E. H. Preuer, doing business as Woodworkers Supply
Company, its agent for service of process in California.

III.

The trial court erred in finding that the Woodworkers
Tool Works, a corporation, was engaged in selling its

products in California through the agency of Woodwork-
ers Supply Company. This finding is erroneous since the
uncontradicted evidence showed that the appellant was a
foreign corporation, maintaining no office or employees
or agents in the State of CaHfornia, did no business in
the State of California, had no interest in Woodworkers
Supply Company or E. H. Preuer, in no manner specified
how or in what respect the Woodworkers Supply Company
was to conduct their business; that the only relationship
existing between Woodworkers Tool Works, a corpora-
tion, and the Woodworkers Supply Company was that of
vendor and vendee; that the Woodworkers Supply Com-
pany bought the panel raiser head in question, and other
articles, from the appellant at wholesale and resold them
to persons in California at retail and that there was no
attempt on the part of appellant to maintain or fix prices
or to establish the mode of operation of the Woodworkers
Supply Company.

Summary of Argument.

The Champion panel raiser head, a woodworking tool
used for the beveling of panels and the breaking of which
instrument injured appellee, was manufactured by the ap-
pellant Woodworkers Tool Works, Inc., an Illinois cor-
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poration. Appellant has no offices or salesmen in the state

of California but publishes a catalogue of its products,

a copy of which catalogue the Woodworkers Supply Com-

pany of Los Angeles, an independent wholesaler, owned

by one E. H. Preuer, used. Selby Company, a manufac-

turer of sash and doors and the employer of appellee,

ordered from the Woodworkers Supply Company of Los

Angeles such a Champion panel raiser head. This whole-

saler did not stock the product, therefore ordered it from

the appellant in Chicago, which panel raiser head, for the

purpose of expediency, was sent directly to Selby Com-

pany pursuant to the wholesaler's instructions. Appellant

billed Woodworkers Supply Company and Woodworkers

Supply Company in turn billed Selby Company. Selby

Company received the panel raiser head via air express

three days before the accident.

Appellant, a foreign corporation with no officers or

agents in California, was at no time or place ever served

with process in this action. Instead, appellee made service

upon E. H. Preuer as agent of the Woodworkers Supply

Company. This fact was brought to the attention of the

trial court on a motion to dismiss the action and quash

the return of service. However, for some unknown rea-

son the Court ignored this essential point and denied

the motion.

On the above facts it is urged that: (1) the trial court

had no jurisdiction over this action for the reasons that:

(a) the appellant was never served with process; (b)

the appellant was not amenable to process within the state

of CaUfornia; and (c) that neither E. H. Preuer nor

Woodworkers Supply Company were the authorized agents

of appellant to receive service of process.
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ARGUMENT

Appellant Was Never Served With Summons in This
Action Nor Was Appellant Subject to Service of
Process Within the Southern District of Califor-
nia. Therefore, the Trial Court Erred in Denying
the Motion to Dismiss the Action and Quash the
Return of Summons.

The question of jurisdiction must be decided first and
where it clearly appears that jurisdiction is wanting the

Court should so find and proceed no further. See Fletcher
V. Gerlach, 7 F.R.D. 616.

1. Appellant Was Never Served With Process in This
Action.

The summons and complaint in this action was served
on one Elmer Preuer as agent for Woodworkers Supply
Company [R. 498]. No process has ever been served

upon Woodworkers Tool Works, Inc., the appellant here-

in, nor any of its agents or employees [R. 11].

Woodworkers Supply Company of Los Angeles, Cali-
fornia, is a sole proprietorship owned by Elmer Preuer
[R. 265] and is not a party to this action. Woodworkers
Tool Works, Inc., the appellant herein, is an Illinois cor-
poration, located in Chicago, Illinois [R. 272].

Though both business firms use the word 'Woodwork-
ers" in their title each is an entirely separate entity. There
was no identity of interest or exercise of control of one
over the other [R. 266-67, 274, 284].

E. H. Preuer is not employed by, nor does he have any
ownership interest in Woodworkers Tool Works, Inc.

Likewise, Woodworkers Tool Works, Inc., has no con-
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nection with Woodworkers Supply Company [R. 274].

other than that of vendor and vendee.

Therefore it is self-evident that appellant was never

served with summons in this action. In consequence, the

service of process upon E. H. Preuer should have been

rejected as invalid and the action dismissed.

Service of summons and complaint upon a foreign cor-

poration must be made by delivering a copy of the sum-

mons and of the complaint to an officer, a managing or

general agent, or to any other agent authorized by ap-

pointment or by law to receive service of process ;
or serv-

ice must be made in the manner prescribed by a statute

of the United States or in the manner prescribed by the

law of the state in which the service is made for the serv-

ice of summons or other like process upon any such de-

fendant in an action brought in the courts of general

jurisdiction of that state.

Rule 4d (3) (7), Fed. Rules of Civil Procedure;. .

Mas V. Owens-Illinois Glass Co., 34 Fed. Supp.

415;

Cannon v. Time, Inc. et al., 115 F. 2d 423;

Hedrick v. Canadian Pacific Railway Co., 28 Fed.

Supp. 257. '
' ''

2. Appellant Was Not and Is Not Subject to Service of

Process Within the Southern District of California.

Whether appellant Woodworkers Tool Works, Inc,,

was doing business within the state, and whether the per-

son served was an authorized agent, are questions vital

to the jurisdiction of the Court. A decision of the Dis-

trict Court on either question, if duly challenged, is sub-
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ject to review in the Appellate Court; and the review
extends to findings of fact as well as to conclusions of
law.

Herndon-Carter Co. v. James N. Norris & Co
224 U. S. 496, 32 S. Ct. 550, 56 L. Ed. 857;

"

Wetmore v. Rymer, 169 U- S. 115, 18 S Ct 293
42 L. Ed. 682.

'^A foreign corporation is amenable to process to
enforce a personal liability, in the absence of consent,
only if it is doing business within the state in such
manner and to such extent as to warrant the infer-
ence that it is present there. And even if it is doing
business within the state, the process will be valid
only if served upon some authorized agent.''

St. Louis Southwestern R, Co. v. Alexander 227
U. S. 218, 226, iZ S. Ct. 245, 57 L. Ed. 486,^ 488.

Appellant Woodworkers Tool Works, Inc., located at

222 South Jefiferson Street, Chicago 6, Illinois, is an Illi-

nois corporation [R. 272]. It has no place of business

outside of Chicago, Illinois. It has no salesmen or agents
in the state of California [R. 273]. There is no one in

California who is authorized to represent appellant nor
has Woodworkers Supply Company or E. H. Preuer ever

at any time been authorized to act as agent of appellant

[R. 274-5].

The deposition of William Victor Knourek, vice presi-

dent in charge of production of Woodworkers Tool
Works, Inc., taken in Chicago prior to the trial, was read

into the record at the trial. His testimony was read by
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Mr. Callaway and the questions propounded to Mr. Knou-

rek were read by Mr. Lopardo. We quote therefrom [R.

273-75]:

''Mr. Lopardo: Do you have any salesmen in the

state of CaUfornia?

Mr. Callaway: No sir, we do not.

Mr. Lopardo : And do you have any place of busi-

ness in the state of California?

Mr. Callaway: We do not.

Mr. Lopardo : Do you have any agents in the state

of CaHfornia?

Mr. Callaway: We do not.

Mr. Lopardo: Is there anyone in California who

is authorized to represent your company in a business

way ?

Mr. Callaway: There is not.

Mr. Lopardo: The Woodworkers Supply Com-

pany, do they have any connection with your com-

pany ?

Mr. Callaway: They do not.

Mr. Lopardo: And have they at any time been

authorized to act as your agent? • •

Mr. Callaway: No sir.

Mr- Lopardo: Now, Mr. E. H. Preuer of that

company, is he employed by your company?

Mr. Callaway: No sir.

Mr. Lopardo: Then, the only dealings that you

have had with the Woodworkers Supply Company

is that you have sold them some raiser heads ;
is that

correct?

Mr. Callaway: Panel raiser heads, and other tools

we manufacture.
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Mr. Lopardo: Those sales, were they made here
in Chicago, or elsewhere?

Mr. Callaway: The orders were mailed in to us
from out of state.

Mr. Lopardo: And then you delivered the mer-
chandise to whatever carrier they designated, is that

correct ?

Mr. Callaway: That is right.

Mr. Lopardo: The panel raiser head in question,

that was delivered to air freight, is that correct?

Mr. Callaway: That is right.

Mr. Lopardo: And you received an order from
Woodworkers Supply Company requesting you to sell

them two panel raiser heads, is that correct?

Mr. Callaway: That's right.

Mr. Lopardo: And you delivered them pursuant

to their directions to air freight for delivery?

Mr. Callaway: I believe we only shipped one air

freight; the other one was regular express, if there

were two.

Mr. Lopardo
: And then you billed them for these

two items, did you not?

Mr. Callaway: We did.

Mr. Lopardo : They were not acting as your agents

or servants in making a sale?

Mr. Callaway: They were not.

Mr. Lopardo: And the transaction between you
and the Woodworkers Supply Company was merely

that of vendor and vendee, of seller and purchaser?

Mr. Callaway: That is right,"



—16-

We quote from the testimony of Elmer H. Preuer

[R. 265-67]

:

"Q. Mr. Preuer, your business or occupation?

A. Machinery supply business.

Q. What firm or style do you do business under?

A. Operating under the name of Woodworkers

Supply Company, individual ownership.

Q. Partnership or sole proprietor? A. Individ-

ual ownership.

Q. Who owns it? A. I do.

Q. How long have you been in business? A.

Since 1928.

Q. 1928? A. Yes.

The Court: He is from the concern, or the local

concern ?

Mr. Callaway: Local concern.

The Court: All right. Go ahead.

Q. (By Mr. Callaway): What relationship do

you have with the Woodworkers Tool Works in Chi-

cago?

Mr. Olson: To which I object. It is incompetent,

irrelevant and immaterial.

The Court: Overruled.

The Witness: We buy and sell machinery and

supplies, and in our course of business there are cer-

tain items that are manufactured by the Woodwork-

ers Tool Works which we sell on a commission basis.

Q. (By Mr. Callaway): By that do you mean

you pay them a certain price? A. They bill us and

we, in turn, bill the customer.

Q. They bill you the wholesale price and you bill

the customer the retail price? A. They would bill

us, if an item were $75.00 they would bill us $75.00

less 10 per cent.
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Q. Do they have any financial interest in the con-
cern? A. Our company?

Q. Yes, A. None whatsoever.

Q. Have they ever had? A. No, sir.

Q. Do you represent any other people who made
woodcutting or working machinery? A. A hun-
dred accounts.

Q. Beg pardon? A. About a hundred accounts.

Q. A hundred manufacturers? A. That is right.

Q. Did your concern sell a panel raiser head to
the Selby Company? A. Yes, sir.

Q. Did you bill the Selby Company for that? A.
Yes, sir.

Q. Did, in turn, the Woodworkers Tool Works
bill you for it? A. Yes, sir.

Q. Did they give you any instructions as to how
you should operate your business or sell that product?
A. No, sir.

Q. In other words, the relationship is solely buy-
ing from them at wholesale and selling at retail? A.
That is correct.

Q. It is not unusual, is it, Mr. Preuer, where you
place an order for some manufacturer, where you
don't carry the item in stock, to have them ship di-

rect to the buyer? A. That is often done.

Q. It was done in this case? A. Especially
where the customer is in a hurry and requests it to

come air express.

Mr. Callaway: That is all.''

// the trial court's ruling that proper service was ef-

fected is to he upheld it would he just as ridiculous if a
person were to go to a local department store and enter

a suhscription to a popular national magazine such as
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Time or Newsweek and then sue the magazine by serving

the department store.

Compare

:

Cannon v. Time Inc., 115 F. 2d 423;

Whitaker v. MacFadden Publications, 105 F. 2d

44.

3. The Evidence Does Not Support the Finding o£ the Trial

Court That Elmer Preuer, Doing Business as the Wood-

workers Supply Company, Was the Agent of the Appel-

lant Woodworkers Tool Works.

The evidence does not support the finding that the panel

raiser head, as well as other products of the defendant,

were purchased through the Woodworkers Supply Com-

pany and paid for by purchasers through the Woodwork-

ers Supply Company.

The evidence does not support the finding that the

Woodworkers Supply Company was the agent of the ap-

pellant Woodworkers Tool Works, "as their identity of

names implies."

The finding of the court that the Woodworkers Supply

Company was the agent of the appellant Woodworkers

Tool Works ''as their identity of names implied," is pure

sophistry. The only word contained in the two titles which

is the same is the single word "woodworkers." The Wood-

workers Supply Company may well handle any and all

types of tools, wood products and other equipment and

material connected with the woodworking business. The

Woodworkers Tool Works, on the other hand, is limited

in its scope to tools. To say that the Woodworkers Supply

Company is the agent of the appellant merely because one

word in each title is the same is without any basis in fact
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or reason. The names are so dissimilar that it would seem
imHkely that even under the law of trade marks or trade
names the one could be held to be infringing on the other's

rights.

The finding that the appellant was engaged in selling

its products through the agency of Preuer, doing business
as Woodworkers Supply Company, and that the appellant

had a running course of business every year and sold some
of its items at all times in California through the Supply
Company on a commission basis and that the appellant's

business of selling its products through the agency of the

Woodworkers Supply Company was continuous and sys-

tematic, is not supported by the evidence.

The evidence in this case is simple and without conflict

and demonstrates the following:

(1) That appellant was a foreign corporation with its

home office in Illinois and maintained no branch offices

anywhere in the United States.

(2) That appellant maintained no sales representatives

or agents outside of the state of Illinois.

(3) That appellant did not at any time attempt to direct

Preuer, doing business as Woodworkers Supply Company,
in and about the manner in which he was to conduct his

business or in and about the manner in which he was to

sell or resell the panel raiser heads or other products sold

by appellant.

(4) The relationship between the appellant and Preuer,

doing business as Woodworkers Supply Company, was
strictly that of vendor and vendee, appellant at all times

selling at wholesale to Preuer and Preuer in turn selling

at retail to his customers in the state of California.
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(5) The evidence is conclusive that Preuer and the

Woodworkers Supply Company handled over one hundred

other items from other concerns; that the Woodworkers

Supply Company billed their customers direct; that appel-

lant billed the Woodworkers Supply Company direct, less

the discount.

There is not a scintilla of evidence in the record to show

that the appellant attempted to set the retail price or in

any manner attempted to control or regulate the price of

its commodities. The evidence was uncontradicted that

appellant had no financial interest whatsoever in the Sup-

ply Company.

Although the court below found that the defendant had

a running course of business every year and that its busi-

ness was continuous and systematic [R. 510] the testi-

mony of Preuer was as follows:

''Q. Mr. Preuer, how often during a given year

of business would you say you sell Woodworkers

Tool Works products? A. Well, that is rather ir-

regular. In other words we may have a half dozen

invoices, and none the next." [R. 267.]

Appellant has exhaustively researched the innumerable

authorities on the question, no case has been found where

a foreign corporation has been held to have been doing

business in a state on a showing as meager as that pre-

sented in the case at bar.

This court has already stated that as of the time of the

motion to quash the summons, the jurisdictional showing

was insufficient to bring it within the rule. A careful and

minute scrutiny of the testimony at the trial fails to reveal

any evidence which should in any manner alter this con-

clusion.
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The cases clearly hold that the burden of proving juris-

dictional service on the defendant foreign corporation is

on the plaintiff.

Gravely Motor, Plozv & Cultivator Co. v. Carter
Co, (U. S. C A. 9th Cir.), 193 F. 2d 158.

It has long been held that the solicitation of orders for
and the sale of goods within a state by a foreign corpora-
tion, through local brokers or commission merchants who
maintain a local office at their own expense, all orders
being subject to approval of the corporation at its office

in another state, and the goods sold being shipped from
the other state directly to the purchasers, and the corpora-
tion making all collections through its home office, do not

constitute '^oing business" so as to subject the foreign

corporation to service of process.

146 A. L. R. 965.

See also: Green v. Chicago B & Q R. Co 205
U. S. 530;

People's Tobacco Co., Ltd., v. American Tobacco
Co., 246 U. S. 79;

Lauricella v. Evening News Pub. Co., 15 Fed.
Supp. 671

;

Smith V. Louisville & N. R. Co., 90 Fed Supp
189;

Toothill v. Raymond Laboratories Inc., 100 Fed.
Supp. 350;

Eastern Livestock Co-op Marketing Asso. v. Dick-
inson (C. C A.), 107 F. 2d 116;

Oyler v. J. P. Seeburg Corp., 29 Fed. Supp. 927;

Bellar v. Lake Erie Chemical Co., 41 Fed Supp
676;
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Porcelli v. Great Atl. & Pac. Tea Co., 27 A. 2d

641.

See also: Cases collected in 191 A. L. R. 142.

Clearly there is less reason in the case at bar for hold-

ing that appellant was doing business in the state of Cali-

fornia since the uncontradicted evidence was that the panel

raiser head was sold to Preuer. Appellant made no collec-

tion through its home office, or otherwise, Preuer being

obligated to pay only the wholesale price for the article.

About the most that can be said for this case is that the

appellant, through the instrumentality of a local broker,

solicited business by means of its catalogue. Although the

authorities have not been in accord as to the precise scope

of the activities that are required before it can be said that

a foreign corporation is doing business within the state,

it has been uniformly held that the mere solicitation of

business even where done by an admitted agent of the

foreign corporation, will not constitute doing of business

in the state.

See: 20 C. J. S. 166, and cases therein cited.

Illustrative of situations where the courts have held

that the foreign corporation is doing business within the

state are cases such as Ellsworth v. Martindale Hubbell

Law Directory, 258 N. W. 486, where the court held that

continuous solicitation, plus the gathering of material, the

making of collections and investigations and reports and

other incidental duties, constituted more than mere solici-

tation and were such that the corporation could be charged

with doing business in the state.

In Dahl v. Collette, 279 N. W. 561, the regular and

systematic solicitation of business joined with the adjust-
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ment of complaints was held to take the case out of the
general rule.

In Laporte Heinekamp Motor Co. v. Ford Motor Co.,

24 F. 2d 861, it was held that the soliciting of business,
plus the making of collections and the supervising of deal-

ers, constituted such additional activities on the part of
the foreign corporation as would justify the conclusion
that the foreign corporation was doing business within
the state.

In Co7ie V. New Britain Machine Co., 20 F. 2d 593,
it was held that the installation of machinery and the ad-
justment of equipment sold, where done by an admitted
agent of the corporation, was sufficient to take the cor-

poration out of the general rule.

Likewise the renting of an office, the placing of the

name of the foreign corporation on the door and the con-
trolling of the manner of the operation of the so-called

agent, has been held sufficient to constitute a doing of
business within the state.

Jones V. Stefco Steel Co., 209 N. Y. Supp. 552.

None of the foregoing elements are found in the case
at bar.

A case quite comparable to the case at bar is that of

Truck Parts v. Briggs Clarifier Co., 25 Fed. Supp. 602,

wherein it appeared that the foreign corporation manu-
factured oil filters in the District of Columbia, which were
sold to various jobbers and distributors who in turn sold

to persons in the territory in which the distributor was
located. Very significantly the court states as follows:

*The defendant was not doing business in Minnesota. The
distributor was. The distributor was an independent mer-
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chant buying products from the defendant, and then sell-

ing those products which he had purchased from the

defendant to people in this State. There was no relation-

ship of principal and agent existing between the defendant

and the distributor. The defendant was a vendor and the

distributor was a vendee. The defendant filled orders

received from the plaintiff and other distributors, at

Washington, D. C. and consigned its products from there

to the distributors in Minnesota. Upon delivery of the

merchandise in Minnesota, the duties of the defendant in

relation thereto ceased. The business of the defendant

with its distributors was not local, but was in connection

with interstate commerce." The court thereupon granted

the defendant's motion to quash the service of process and

dismiss the suit.

This Court, in its opinion, Woodzvorkers Tool Works

V. Byrne, 191 F. 2d 667, at 673, has apparently relied

upon the case of International Harvester Co. v. Com. of

Kentucky, 234 U. S. 579. That case however is not in

point. In that case it was conceded that the International

Harvester Company had appointed agents and that they

had submitted to their agents in Kentucky a bulletin out-

lining the general instructions to their agents. From a

reading of the case it is apparent that International Har-

vester Company was carrying on business within the state,

that their agents not only solicited such orders in the state

of Kentucky but in addition thereto received payments

in money, checks or drafts. They also took notes of cus-

tomers, all on behalf of the corporation. The Supreme

Court subsequently distinguished the International Har-

vester Co. V. Com. of Kentucky case in the case of Peo-

ple's Tobacco Co. v. American Tobacco Co., 246 U. S. 79,
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at page 87, where the court states: "The plaintiff, in

error, relies upon International Harvester Co. v. Com. of

Kentucky, 234 U. S. 579, 58 L. Ed. 1479, 34 S. Ct. 944,

but in that case the facts disclosed that there was not only

a continuous course of business in the solicitation of

orders within the state, but there was also authority upon
the part of such agents to receive payment in money,

checks and drafts on behalf of the corporation, and to

take notes payable and collectible in banks at Kentucky;

these things taken together we held amounted to doing

business within the state of Kentucky in such manner as

to make the Harvester Company amenable to the process

of the courts of that state/' The Supreme Court in that

case reaffirms the rule that the mere solicitation of busi-

ness, even through duly appointed agents, does not subject

the foreign corporation to the service of process within

the state.

The other case principally relied upon by this Court on

the prior appeal is the case of International Shoe Co. v.

Washington, 326 U. S. 310. This case is clearly distin-

guishable on its facts from the case at bar and bears not

even a semblance of similarity. In that case the Shoe

Company had employed some 13 salesmen who resided in

the state of Washington and whose business activities

were confined to that state. These salesmen were com-

pensated by commissions based upon the amount of their

sales. Each salesman was supplied by the Shoe Company
with samples which they were to exhibit to prospective

purchasers. Sample rooms were rented in various build-
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ings and the cost of the rentals was reimbursed by the

Shoe Company. The authority of the salesmen was lim-

ited to exhibiting the samples and soliciting orders at

prices and on terms which were fixed by the Shoe Com-

pany. No salesman had authority to enter into any con-

tract or to make collections. All contracts were forwarded

to the home office of the corporation for acceptance or

rejection. Under these facts the Supreme Court was of

the opinion that the corporation was present within the

state and was doing business within the state through the

instrumentality of the agents. Not a single one of the

factors which the Supreme Court considered to be signi-

ficant as bearing upon the question of the presence of the

foreign corporation in the state of Washington is to be

found in the case at bar.

In the case of Reed v. Lasalle Extension University,

156 F. 2d 575, it appeared that one R. B. Owens was a

sales representative for the defendant foreign corpora-

tion. He bore all the expense, he was not subject to

the control of the corporation, although he received a

stipulated commission on all business forwarded. In line

with the many cases heretofore cited it was held that

Owens was not an agent of the foreign corporation and

that the corporation was not doing business within the

state, despite the payment of a stipulated commission.

See also Deutsch v. Hoge, 146 F. 2d 201, where it was

held that an independent broker who solicited business on

behalf of the foreign corporation and was paid a commis-

sion did not create a situation which made the broker
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the agent of the corporation and it was held that the

corporation was not doing business within the state.

See also 5^. B. McMaster Inc. v. Chevrolet Mtr. Co.,

3 F. 2d 469, where a motion to set aside service of proc-

ess on a foreign corporation was granted. The court

points out that an agent is a representative and acts not

for himself but for another. The court states "all of

the acts of the dealer are for his own account. His pur-

chases are made for himself. His maintenance of an

office, station, service rendered, sales of cars, advertising,

and all of the other various features in the contract upon

which plaintiff relies as establishing an agency, are acts

which the dealer performs, not as the act of the seller nor

for the seller, but as his own act and for himself."

Similarly, in the case at bar the acts of Preuer were

for himself and for his own benefit. There is no evi-

dence that the appellant paid or had anything to do with

the maintenance of Preuer's place of business ; there is no

evidence that the appellant had any charge or control over

the prices that Preuer was to charge for the panel raiser

head, or any other object; the evidence was conclusive

that the appellant did not bill the Selby Company, the

purchaser, for the article and did not look to the Selby

Company for payment. Preuer made his own deal with

the Selby Company and billed the Selby Company himself.

Preuer had no authority of any kind to bind the appellant

or to do any act for appellant. He was clearly not an

agent.
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Conclusion.

It is respectfully submitted that from the foregoing the

only conclusion that can be drawn from the evidence is

that the appellant, a foreign corporation, was not doing

business within the State of CaUfornia through the in-

strumentality of Preuer, doing business as Woodworkers

Supply Company, or anyone else, and that Preuer was

not an agent, actual or ostensible, upon whom process

could be served so as to bind the appellant and that for

this reason the trial court was without jurisdiction to

hear this cause and should have granted appellant's ap-

propriate motion to quash service of process and/or dis-

miss the action.

Taking the whole of the evidence, it is clearly apparent

that the most that can be said was that the appellant, a

foreign corporation, was soliciting business in the State

of California through the instrumentality of a catalogue

in the hands of an independent broker or merchant over

whom the appellant exercised no control whatsoever and

towards whom the appellant sustained only the relation-

ship of vendor and vendee.

The judgment should be reversed with directions to

the lower court to dismiss the action.

Respectfully submitted,

Tripp & Calloway,

By HuLEN C. Callaway,

Attorneys for Appellant.
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lo The statutory provisions to sustain the juris-

diction of the District Court and the Court of Appeals

are set forth m Appellants Opening Brief. (p„ 1 and

2, Pars. 1 and 3),

2c The existence of jurisdiction is shown by the

allegations of the Second Amended Complaint in para

graph three thereof as set forth m Appellants Open-

ing Brief, (p. 1 and 2, par. 2). (R 22)





2.

STATEMENT OF CASE

This is an appeal by Woodworkers Tool

Works, Inc., an Illinois corporation, and the de-

fendant below, frona the final judgment, the a-

mended final judgnnent and the judgment entered

on November Z9, 1951, reinstating the amended

final judgment, following, and in accordance with,

the decision of this Honorable Court. (Wood-

workers Tool VVorks V. Byrne, 191 F. 2nd. 667).

The second amended complaint, (filed

April 5, 1949), set forth a cause of action for

personal injuries sustained by appellee in Los

Angeles, California, when a new Champion panel

raiser head, manufactured and sold by appell-

ant, broke from structural defects while appellee

was using the same.

Process was served upon E. H, Preuer, of

Woodworkers Supply Company in Los Angeles,

California as agent of appellant, Woodworkers

Tool vVorks, InCo

The defendant below and appellant. Wood-

workers Tool Works, Inc, a corporation, moved
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for an order dismissing the action pursuant to

Rule 12(b) (2-3-=5) of the Federal Rules of Civil

Procedure on the ground that the court lacked

jurisdiction over the person of the defendant and

for insufficiency of process and of the service

thereof, (R.6-11) This motion, after full hear-

ing and after consideration of affidavits and auth-

orities presented by defendant and plaintiff, was

denied by the trial court, (R. 6-21).

At the close of plaintiffs case defendant

moved the court for a judgment of non-suit, which

motion was denied., (R. 219-227).

At the close of the trial and after all evid-

ence had been presented by plaintiff and defend-

ant, the defendant moved the court for a directed

verdict which the court denied after the jury had

rendered a verdict for plaintiff. (R. 425-429).

Defendant then moved for a judgment non

obstante veredicto, or in the alternative of a

new trial, which, after full hearing was denied.

(R. 56)

Plaintiffs motion to correct a clerical
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error m the verdict was granted and a corrected

verdict was filed„ (R„ 62-68)

An appeal was thereupon taken to this

Court from the original judgment and the amended

judgment on verdict.

After holding in favor of appellee on all

the issues raised on appeal relating to the ques^

tion of appellant's negligence, the applicability

of the doctrine of res ipsa loquitur, and the cor-

rection of the clerical error made in the verdict

and after dismissing the other questions raised

by appellants as "not requiring discussion'', this

Court remanded the cause to the court below

for the determination of whether the evidence now

in the record is sufficient to sustain appellee's

contention that appellant. Woodworkers Tool

Works, made Woodworkers Supply Company,

viz, Preuer, its agent for the service of process

in California, and authorized the Court below to

re -instate the judgment if it determined that the

evidence was sufficient. (Woodworkers Tool

Works v„ Byrne, 19I F. 2nd„ 667, 677)
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Following the decision of this Court, appel-

lee presented a motion to the trial Court to file

the Mandate of this Court, and for the trial court

to determine the question therein referred to it

by this Court and for the trial Court to re^instate

the judgment„ (R. Vol II, 504).

The motion was heard by the trial court.

After considering all of the evidence in the re-

cord material to the issue and the arguments

of counsel for appellants and appellees, the trial

court made it^s Findings of Fact and Conclus-

ions of Law on this issue and found as follows;

That Elmer Preuer is the proprietor of

Woodworkers Supply Company; that defendant,

Woodworkers Tool Works, a corporation, was

engaged m selling its products in California

Jthrough the agency of said W^oodworkers Supply

Company, (viz, Preuer); that the panel raiser

head involved m this action was sold to plain-

tiff's employer, Selby Company, m California,

by defendant through said Woodworkers Supply

Company; that the defendant had a running course
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of business every yea r and sold some o f its'

items at all times in California through said

Woodworkers Supply Company on a commission

^^s^^l that defendant's business of selling its'

products in California through the agency of

said Woodworkers Supply Company was con-

tinuous and systematic; that said panel raiser

head as well as other products of defendant

sold in California were shipped by defendant

company directly to the purchasers through or-

ders received from Woodworkers Supply Com-

pany and paid for by purchasers through said

Woodworkers Supply Company ; that said Wood-

workers Supply Company was the agent of de-

fendant, Woodworkers Tool Works, as their

identity of names implies, (R„ Vol. II, 510)

(Emphasis added)

From the foregoing findings of fact,, the

Court below found as a Conclusion of Law that

defendant, vVoodworkers Tool Works, a corpor-

ation, had been and, at the tmae of service of

sumnaons herein^ it was engaged in doing bus-





iness in the State of California through Elmer

Preuer, doing business as Woodworkers Supply

Company, as its agent; that defendant had, by

law, constituted said Elmer Preuer, doing bus-

iness as Woodworkers Supply Company as its

agent in California to receive service of pro--

cess in its behalf^ That the amended Judgment

on Verdict entered herein on the l6th day of

March, 1950, in favor of plaintiff William J.

Byrne, and against defendant. Woodworkers

Tool Works, a corporation, should be re -in-

stated. (R, 511)o

Pursuant to the foregoing findings of fact

and conclusions of law and the mandate of this

Court, the amended judgment on verdict was

thereupon re=^ instated against appellant, to

bear interest from said date^ (R. 512, 513, 514).

SUMMARY OF ARGUMENT

The Champion Panel Raiser Head was

manufactured by the appellant, Woodworkers

Tool Works, InCo, an Illinois corporation. It

was sold to appellee's employer, Selby Company,
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in Los Angeles, California, by appellant through

Its' agent, E. H. Preuer, doing business on behalf

of appellant as Woodworkers Supply Company,

and was delivered directly from the appellant

company to Selby Company by air-express at the

direction of said agent, E. H. Preuer, viz, Wood^

workers Supply Company, Appellant supplied

said agency with a catalogue of its' products,

bearing the name of appellant on its' cover,

which catalogue was delivered by appellant to

this agency for the purpose of aiding the agent

in the solicitation and sale of its' products.

Appellant, through the agency of E. H.

Preuer, conducted a course of systematic and

continous activity and sold some of its' items

at all times within the state. The sales made by

Eo Ho Preuer were on a commission basis and

the suit involved here is directly related to the

activity which appellant carried on in the state.

E„ Ho Preuer made the collection for the sales

consumated by him on behalf of appellant and

was compensated by being paid commissions by
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appellant for those sales.

The appellant was doing business within

the State of California through the agency of E.

H. Preuer, doing business as Woodworkers

Supply Company, and Preuer's continued and sys

tematic activities on behalf of appellant were

of sufficient nature and scope to constitute him

an agent of appellant for the purpose of service

of process.

CONTENTION OF

APPELLEE AND ARGUMENT

APPELLANT WAS SERVED WITH SUMMONS

AND IS SUBJECT TO SERVICE OF PROCESS

WITHIN THE SOUTHERN DISTRICT OF

CALIFORNIA.

**Service of summons and connplaint upon

a foreign corporation must be nriade by deliver-

ing a copy of the summons and of the complaint

to an officer, a managing or general agent, or

to any other agent authorized by appointment or

by law to receive service of process. ......'•

(Rule 4d(3
) (7) of the Federal Rules of Civil Pro-
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cedure) (Emphasis added)

Appellant admits that the summons and

complaint in this action was served on Elmer

Preuer but denies that process has ever been

served upon Woodworkers Tool Works, the

appellant here, nor on any of its agents or em-

ployees. (Apo Opo Bro 11)

This statement of appellant does nothing

but beg the question upon which this present

appeal is based.

The question here presented is whe the

r

there is evidence to support the trial courts

Findings of Fact and Conclusions of Law on this

issue.

The Record discloses the following testi-

mony in support of that action by the trial court

as the **trier of fact'':

George Selby, President of Selby Company,

plaintiffs employer, testified that his company

purchased the panel raiser head from the appell-

ant company; that it was delivered directly to

his connpany from appellant by air express and
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that he received a 'manifest' for it from appell-

^^^> ^^d received a bill from Woodworkers Sup-

ply Company of Los Angeles (R„ 91, 92). (Em-

phasis added)

This court, in its prior opinion, (Wood-

workers Tool Works Vo Byrne, I9I F. 2nd, 667,

670) and appellant, at page 5 of its Opening

Brief, state that Selby testified that he **received

a 'manifest' from Woodworkers Supply Company**

Selby did not so testify „ He testified that he re-

ceived a 'manifest* ^^from the Tool Company in

Chicago'^ (R„ 92)

Jerome B<, Townsend, salesman for Wood-

workers Supply Company, testified that he took

an order from the Selby Company and sent the

order to the Woodworkers Tool vVorks; that the

part was shipped directly to the customer at his

specification (R 249); that he has sold other of

the appellants some devices in Los Angeles, (R

256, 257); that when he visited Selby Company

for the purpose of selling appellant's product

he took with him the catalogue issued by appell-
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ant company, bearing the words **WOODWORKERS
TOOL WORKS, CATALOGUE SERIES K-1945-

upon its* cover; That he showed this catalogue

to William VValker of Selby Company, in making

the sale; that he knew that the bill for the product

was never paid, and, finally, that he went out to

Selby Company and examined the part after ap-

pellee's injury, (R 263)„

William Victor Knourek, Vice-president of

appellant, Woodworkers Tool Works, testified

by deposition that his dealings with Woodworkers

Supply Company were on a commission basis,

(R. 284); that appellant company sold the panel

raiser head in question, and has sold other heads

in California, (R 294); that this particular panel

raiser head was listed and was advertised in ap-

pellants 'U945 Catalogue, Series K'', bearing

on its face the name of appellant's company and

its' address; that the order for the particular

panel head here in question was taken by Wood-

workers Supply Company and appellant was di-

rected by them to ship it to Selby Company in
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Burbank, California (R. 295)

o

As stated by this Court, (Woodworkers

Tool Works, v„ Byrne,) (supra at p„ 671), **Preu.

er's, (Elmer Ho Preuer), evidence at the trial

was particularly helpful to Byrne on the question

of jurisdiction^'o

Preuers testimony, in part, was as fol-

lows:

Qo "What relationship do you have with the

Woodworkers Tool Works of Chicago?

Ac We buy and sell machinery and sup-

plies, and in our course of business there

are certain items that are manufactured by

the Woodworkers Tool Works which we sell

on a commission basiSo (R. 265) (Emphasis

added).

Later, at page 266 of the Transcript he

testified as follows:

'*They (Woodworkers Tool Works) would

bill us, if an item were $75„00 they would bill

us $75o00 less 10 per cent'\ (Woodworker

Tool Works, Vo Byrne,) (supra,) (page 671) and
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at page 267 of the transcript of Record:

Qo ''Mr„ Preuer, how often during a given

year of business would you say you sell Wood-

workers Tool Works products?

Ao Well, that is rather irregular. In other

words, we may have half dozen invoices, and

none the nexto''

Qo But do you have a running course of

business with them every year?

A. That is rights

Qo You are involved in transactions in

which the Woodworkers Tool Works sell pro-

ducts at all times , that is, you handle it?

A. Not all of their products

»

Qo I say someo

Ao Some items, yeSo

Qo Do you keep a catalogue of the Wood-

workers Tool Works in your place of bus-

iness ?

Ac YeSo

Qo Your salesmen are equiped with them?

Ao No, we have our office file catalogue
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which they take out if they feel they need it.

MRo OLSON: That is all.

THE COURT: If a customer asks for one

of their tools, you or the salesman will refer

to the catalogue ?

THE WITNESS: That is correct.

THE COURT: So you identify the tool you

want?

WITNESS: Yes.

THE COURT: You heard your salesman Mr.

Townsend testify this morning?

WITNESS: Yes.

THE COURT: He took the catalogue with

hinn?

WITNESS: Yes.

THE COURT: He had the catalogue when

they gave the order?

WITNESS: Yes.

THE COURT: That catalogue is made by them.

(Woodworkers Tool Works)?

WITNESS: Yes.

THE COURT: By the concern?
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WITNESS: Yes„

THE COURT: They turn it over to yog

for taking orders

o

WITNESS: Yes„

THE COURT: You do not pu t out your

own catalogue ?

WITNESS: _No.

THE COURT: All right* \ (Emphasis

added).

It is therefore proved by appellant's own

witnesses that appellant's products were being

sold by its agent, Preuer, **on a commission

basis'", using appellants catalogue for that pur-

pose, which means necessarily at prices fixed

by appellant, as specifically shown by the testi-

mony of Preuero

In appellant's opening brief, however,

appellant states, (p. 20), **There is not a scin-

tilla of evidence in the record to show that the

appellant attempted to set the retail price or in

any manner to control the price of its commod-

ities '\ (Emphasis added)
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The obvious answer to this statement is

that Preuer was not buying upon a commissio^

^^sis. There is no such thing. He was not a

buyer at alL He was selling on commission, a

ten percent commission on the selling price

which was, and had to be, fixed by appellant 1

Certainly Preuer could not sell an item ord-

ered from appellant on a commission basis at

more or less than the price fixed or approved

by appellanto

In the instant case, this Court, after re-

viewing the testimony and affidavits relating

to jurisdiction, made the following statement:

(Woodworkers Tool Works, Vo Byrne) (supra)

(p. 673):

*'There was evidence that vVoodworkers

Tool vV'orks activities in the state, (California),

have been continuous and systematic for Preuer

testified that ''some items'' manufactured by

Woodworkers Tool Works were sold by Wood-

workers Supply Company '*at all times**,

(citing Milbank v. Standard Motors Construe-
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tion Company, 132 C„ A, 67, 71; 22 P. 2nd. 271,

272)
„
There was undisputed testimony that Wood-

workers Tool Works Products were sold by Wood-

workers Supply *on a commission basis'. It was

shown that the panel raiser head was shipped

direct by Woodworkers Tool Works to Selby

Companyo Here the suit is related directly to

the activity which was carried on by Woodworkers

Tool Works, viz, the sale of the panel raiser

head'\ (citing International Harvester Co. v.

Kentucky, 234 Uo S. 579, 587). (Emphasis added)

This Court concludes the prior decision

in this case with the following statement:

*'To the end that the court below may de-

termiine the question of whether the evidence now

in the record is sufficient to sustain Byrne's con-

tention that Woodworkers Tool Works made Wood-

workers Supply Company, viz, Preuer, its agent

for the service of process in California, we

vacate the judgnnent and remand the cause with

the direction to the court below to proceed to

deternaine that issue„ If the court determines
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the evidence of agency to be sufficient it will

possess the authority to re»instate the judg-

ment'".

The testimony upon which appellant re-

lies in support of its contention consists soly of

conclusions of law, without any facts given to

support these conclusions.

It is extremely difficult to determine,

from appellant's opening brief herein, what ap-

pellants' position is, in regard to the question

of the relationship existing between appellant

company and their local agent, Preuer, viz. Wood

workers Supply Company^ In quoting the testi-

mony of Jerome Be Townsend, appellant states:

**o o , o o that Woodworkers Supply Company

sells woodworking nnachinery and supplies re-

Jtail_. . .
/' (Apo Opo Br„ p. 6)„ On page 10 the

following statement is found: ''Appellant has

no offices or salesmen in the state of California

but publishes a catalogue of its' products, a copy

of which catalogue the Woodworks Supply Com-

pany of Los Angeles, an independent wholesaler.
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owned by one E„ Ho Preuer, used'\ Later, on

the same page, appellant states: **This whole-

saler, (referring to Woodworkers Supply Com-

pany, the local concern), did not stock the pro-

duct, therefore ordered it from the appellant in

Chicago, which panel raiser head, for the pur-

pose of expediency, was sent directly to Selby

Company pursuant to the wholesalers instruc-

tionso*' (Emphasis added).

On page 16 of the brief, appellant quotes

from the testimony of Elmer Preuer, in an-

swer to the question: ^*What relationship do

you have with the Woodworks Tool Works in

Chicago?'^ as follows:

*'We buy and sell machinery and sup-

plies, and in our course of business there are

certain items that are manufactured by the Wood

workers Tool Works which we sell on a com-

mission basis* \ (Emphasis added).

To this point, therefore, appellant's equ-

ivocal and conflicting position is that the local

concern, Woodworkers Supply Company, oper-
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ates it's business as a retailer, a wholesaler

and upon a comnnission basiso

To further complicate appellants conten-

tion as to the relationship existing, reference

is made to the testimony of William Victor

Knourek, Vice«president of appellant company,

In that testimony the following question and an-

swer appears; (R„ 276):

Q. '*What is the relationship between

your company and the Woodworkers Supply

Company? ''

Ac * 'There is no relationship whatso-

ever*\ (Emphasis added)

»

Finally, appellant lists, annong other con-

siderations, '^ collections through its home of-

fice^' as constituting an important element in

previous decisions where the Court has found

that a foreign Corporation was not **doing bus-

iness'* so as to subject it to service of process.

(Apo Op. Bro 21)0 However, on page 22 of its

brief the following statement is found: **Appell-

ant made no collections through its home office,
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or otherwise^
. _ _ _- (Emphasis added).

Appellee proceeded to trial in the case at

bar, after appellant had filed his answer to the

second amended complaint, upon the assumption

that the issue to be tried was limited exclusively

to the liability of defendant, and that the ques-

tion of jurisdiction had been finally adjudicated.

This position was further justified by the con-

stant assurances of the trial court to the effect

that the appellant had submitted to jurisdiction,

that there was no question of jurisdiction being

raised (by appellant) ^ In this connection we

quote from the record, commencing on page 249

thereofo

Qc (By Mro Callaway to Mro Townsend):

*'Now I will ask you what connection the Wood-

workers Supply Company of Los Angeles has

with the Woodworkers Tool Works in Chicago.

MRo OLSON: Don't answer that, I wish to

object to that question on the ground it is in-

competent, irrevelant and innmaterial. On

the further ground this witness-there is no
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background laid to show this witness is com-

petent to make „ „ o „

THE COURT: We will find that out. Over

ruled, 1 think in all these cases the relation-

ship of the manufacturer to the person who

actually uses the product is an important

element in the chain of causation,

MR, OLSON: If I may just add this: This

is an obvious attempt to bring in the question

of the Courts jurisdiction which has been

ruled on,

THE COURT: There is no question of

jurisdiction here,

MR, OLSON: Certainly,

THE COURT: You need not be afraid. I

will watch for jurisdiction,

MR, OLSON: Thank you,

THE COURT: That is not your job. That

is mine,

MR, OLSON: That is all I am worried

about.

THE COURT: They have submitted to
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jurisdiction, they have not attacked the jur-

isdictiono

MR„ OLSON: On a motion^

THE COURT: That is denied.

MR„ OLSON: Maybe I am wrong, I hope

I ann, and wish to be corrected if I am not.

It is my impression that they have made their

record, insofar as the jurisdiction is con-

cerned, and been ruled upon^ I don't want this

further proof of lack of jurisdiction to be in

this recordo

THE COURT: There is nothing before the

Court on the question of jurisdiction, nothing

to be submitted to the jury„ Let us go on.

Qc (By Mro Callaway; to the witness): You

may answero (Emphasis added)

At page 92 of the transcript the trial court

makes the following statement: **There is no

question of jurisdiction being raised at the pres-

ent time. The mere fact that other parties are

not before the court does not change the juris-

diction of this court/' To which Mr. Callaway
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""^P^^^^" ^ *I understand that/ - (Emphasis added).

As this Court has observed in Woodworkers

Tool Works V. Byrne, (supra), at page 670, (foot-

note): * 'Counsel for appellant did not state at

this juncture that the questions were asked in

order to show lack of jurisdiction over the ap-

pellant or that he was opening any question as

to the adequacy of service''. Again, at page 671,

the following statement of this Court appears in

the prior decision: ''We reiterate, that at no

time during the trial did counsel for Wood-

workers Tool Works inform the court below that

an attempt was being made to demonstrate that

Woodworkers Supply Company was not an agent

of the appellant or to raise anew the issue as to

whether the service of the summons should be

quashedo We do not mean to suggest in referr-

ing to the testimony taken at the trial that an

issue as to the sufficiency of the service should

necessarily be pursued beyond the time of an-

swer, o o o o o o'^ (Emphasis added)

The preceding reference is not intended
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to indicate any disagreement with this Courts

observation that the question is one of due process

and is open to further exan^ination. However,

in the absence of any notice whatsoever, either

to the trial court or to appellee, that the issue

of sufficiency of service was to be pursued be-

yond the time of answer, when such notice was

requested, may appellant take advantage of his

silence, thereby depriving appellee of the oppor-

tunity to meet this issue?

It is submitted that, having no defense to

plaintiff's action on the merits, appellant desper-

ately and with no factual justification, invoked

the principles of Pennoyer Vo Neff, 95 Uo S. 714,

and Milliken v. Meyer, 311 Uo S. 457 (Wood-

workers Tool Works v„ Byrne, supra).

Federal Rules of Civil Procedure, Rule

52, 28 U. Sc Co Ac, provides in part as follows:

'^Findings of fact shall not be set aside

unless clearly erroneous, and due regard shall

be given to the opportunity of the trial court

to judge of the credibility of the witnesses.'*
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(Emphasis added)

See: Paramount Pest Control Service v.

Brewer, et aL, 177 F. 2nd. 564, 567, where it is

stated:

*'A presumption of correctness attaches

to the findings of the District Court, (citing

cases and Rule 52) and quoting from Federal

Savings & Loan Ins. Corp. v. First National

Bank, Liberty Mo. 164 F. 2nd. 929 932 as fol-

lows: ''We are not at liberty to substitute our

judgment for that of the trial court, and, on ap-

peal, that view of the evidence must be taken

which IS most favorable to the prevailing party,

and if, when so viewed, the findings are supported

by substantial competent evidence they should be

sustained'*.

See also: Bradshaw v. Superior Court,

164 F. 2nd, 165; Notes on Decisions,

Federal Rules of Civil Procedure,

Rule 52 (Supra)

In applying the Findings of Fact of the trial

Court in the case at bar to the law as hereinafter
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set forth in the J£ad3ng_ and more modern decis-

ions^, the Conclusions of Law of the court below

can hardly be questioned.

This Court has heretofore stated,

(Woodworkers Tool Works v. Byrne) (supra) (p.

673) ^'The facts of the instant case are so close

to those of International Harvester Co„ v. Ken-

tucky, 234 U. So 579, 587, that, if there was no

more recent authority, we would deem that de-

cision to be pursuasivCo*'

This case is the leading case on the sub-

ject of what constitutes "^Mong business'' for the

purpose of service of process. Appellant insists

it is not in point with the case at bar, (Apc Op. Br.

24), but fails to distinguish it. Similarly appell-

ant maintains that International Shoe Co. v„ Wash-

ington, 326 U. So 310, the other case principally

relied upon by this Court on the prior appeal of

the case at bar, '^bears not even a semblance of

similarity' \ (Ap. Op. Br„ P. 25)

Appellant, instead, relies upon Green v.

Chicago B & Z Ro COo, 205 U. S. 530, and People's
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Tobacco COo V. American Tobacco Co., 246

Uo S. 79.

In Hutchinson v„ Chase & Gilbert, 45 F.

2nd. 139, 141, cited with approval in Interna-

tional Shoe Co. v„ Washington, (supra). Judge

Hand said in discussing what activity a foreign

corporation must carry on within a state be-

fore rendering itself amendable to the state's

jurisdiction: **Possibly the maintenance of a

regular agency for the solicitation of business

will serve without more„ The answer made in

(the Green case) and the (Tobacco case) per-

haps becomes somewhat doubtful in the light of

(International Harvester case), and if it still

remains true, it readily yields to slight addi-

tions *\

An enlightened analysis of the principles

of personal jurisdiction over a foreign corpora-

tion and a review of the trend of modern decis-

ions nnay be found in Frene Vo Louisville Ce-

ment Co„, (1943), 134 Fo 2nd. 511, which also

was cited with approval in International Shoe
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Co. V. VVashington, (supra), (314). Justice Rut-

ledge said in that case:

**ln other words, the fundamental princi-

pal underlying the 'doing business' concept seems

to be the maintenance within the jurisdiction of

a regular, continuous course of business activ-

ities, whether or not this includes the final stage

of contracting''.
. . . „ In general the trend has

been toward a wider assertion of power over non-

residents and foreign corporations than was con-

sidered permissible when the tradition about

*mere solicitation' grew up. . . Solicitation is

the foundation of sales. Completing the contract

often is a mere formality when the stage of *sell-

ing* the customer has been passed. No business

man would regard 'selling' the 'taking of orders'

'solicitation' as not 'doing Business'. The mer-

chant or nnanufacturer considers these things

the heart of business".

In this case, the corporation upon whom

service of process was made was a Kentucky

Corporation, with principal offices in Kentucky,
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it had no place of business or office in the Dis-

trict of Colunnbia where it was served. It was

engaged in the sale of cement and cenaent pro-

ducts. Orders were solicited by one who was

a resident of the District of Columbia who was

served as agent of the corporation. The party

served had no authority to conclude contracts,

all orders taken by him were subject to approval

of the Kentucky Corporation, shipments were

made directly from the home office to the build-

ing supply dealers in the vicinity of the job in

the District of Columbia who in turn supplied

the product to contractors or other consumers.

The Court reversed the action of the

District Court in quashing the service of sum-

mons „

In the decision the Court further stated:

**The tradition crystalized when it was thought

that nothing less than concluding contracts

could constitute 'doing business' by foreign corp-

orations, an idea now exploded" (citing Inter-

national Harvester Vo Kentucky supra).
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Returning to the leading case of Interna-

tional Harvester v. Kentucky, (supra), the facts

there, as this Honorable Court knows were as

follows:

A foreign corporation, (International Har-

vester CoO was sued in the state of Kentucky.

The question presented to the Supreme Court

was one of the sufficiency of the service of

process and whether the Harvester Co, was

'doing business' within the state of Kentucky to

the extent which would authorize the service of

process upon its salesman.

Here the salesmen of the Company resided

in Kentucky, but had no headquarters there, their

authority was limited to taking orders which were

subject to the approval of an agent outside the

state - the agents had no authority to contract in

Kentucky, but could merely take orders, all

goods were shipped from outside the state - the

agents within the state could receive money for

the goods thus shipped but could make no allow-

ances or compromise any disputed claims.
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In holding that the corporation was ^doing

business- to the extent which would authorize

the service of process upon its agents within the

state of Kentucky, the Court observed:

**Here was a continuous course of business

in the solicitation of orders which were sent to

another State and m response to which the mach-

ines of the Harvester Company were delivered

within the State of Kentucky. This was a course

of business, not a single transaction. The ag-

ents not only solicited such orders in Kentucky

but might there receive payment in money, checks

or drafts. . . .
/' (p„ 585 - 586)

*'In the case now under consideration there

was something more than mere solicitation. In

response to the orders received, there was a

continuous course of shipment of machines into

Kentucky. There was authority to receive pay-

naent in money, check or draft, and to take notes

payable at banks in Kentucky." (p. 587) (Emph-

asis added)

''We are satisfied that the presence of a
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corporation within a State necessary to the ser-

vice of process is shown when it appears that

the corporation is there carrying on a business

in such sense as to manifest its presence

within the State, although the business transacted

may be entirely interstate in its character. Jn

other words, this fact alone does not render the

corporation immune from the ordinary process

of the courts of the State." (p. 589)

The other 'leading decision* relied upon

by this Court in the prior appeal is the case of

International Shoe Co„ v^ Washington, (supra)

A review of the facts of that case shows

that the Shoe Company was a delaware Corpor-

ation, with its principal place of business in

Missouri. It was in the business of manufactur-

ing and selling shoes. It had no office in Wash-

ington and made no contracts either for sale or

purchase of merchandise there. It maintained

no stock of merchandise m Washington and made

no deliveries of goods in intrastate commerce.

It employed eleven to thirteen salesnnen in Wash-
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ington who resided there and were compensated

by commissions based upon the amount of their

sales. The sales men were supplied a line of

samples for display to prospective purchasers.

Occassionally they rented sample rooms for

exhibiting samples which were paid for by them

but reimbursed by the Shoe Company. Their

authority was limited to exhibition and solicita-

tion at prices fixed by the shoe company. The

salesmen transmitted orders to the Shoe Com-

pany's home office and, when accepted, the

merchandise was shipped from outside the state

directly to the purchases in Washington. None of

the salesmen had authority to enter into con-

tracts or make collections. The Supreme

Court, under these facts, found that the Shoe

Company was doing business within the State

through these agents, and that service made upon

one of the salesmen in Washington was valid.

The Court, in a lengthy opinion, stated in

part: '*,
. „ due process requires only that in

order to subject a defendant to a judgment in
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personam, if he be not present within the terr-

itory of the forum, he have certain minimum

contacts with it such that the maintenance of the

suit does not offend traditional notions of fair

play and substantial justice/' (p. 316)

^'Presence in the state in this sense has

never been doubted when the activities of the

corporation there have not only been continuous

and systematic
, but also give rise to the lia-

bilities sued on, even though no consent to be

sued or authorization to an agent to accept

service of process has been given/' (citing cases)

(po 317) (Emphasis added)

In referring to Green Vo Chicago B & Q
R. Ro COo (supra) and Peoples Tobacco Co. Ltd.,

V. American Tobacco Co. (supra), cited by ap-

pellant, (Ap. Op. Br. P. 21, 24) this court states:

'*While it has been held, in cases on which

appellant relies, that continuous activity of some

sorts within a state is not enough to support

the demand that the corporation be amendable

to suits unrelated to that activity, (citing the
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aforementioned cases) there have been in-

stances in which the continuous corporate op-

erations within a state were thought so substan-

tial and of such a nature as to justify suit

against it on causes of action arising from

dealings entirely distinct from thoseactivities/'

(Po 318)

This Court, in its prior opinion in the case

at bar, (Woodworkers Tool Works v. Byrne)

(supra), has reviewed this case at length, partic-

ularly m regard to the ^^estimate of conven-

iences'' discussion contained therein, reference

to which will be made at a later point herein.

The very recent case of Travelers Health

Association et aL v. Virginia ex rel. State Corp-

oration Commission, (1949), 339 U. S, 643, is

revealing inasmuch as it indicates the liberality

in which the question before this Court is being

treated by the Supreme Courts In that case the

appellant Insurance Company, a Nebraska Corp-

oration, with only one office in Omaha, conducted

a mail order health insurance business, it had
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no paid agents and solicited its business solely

by mail from names of prospective purchasers

of the policy issued by it, furnished the company

by its policy holderSo

The Supreme Court held that the appell-

ant company was ^domg business' and was sub-

ject to regulation by the State of Virginia and

its processes. Notice of ^*cease and desist pro-

ceedings'' was transmitted to appellant com-

pany by registered mail only. The decision quotes

with approval from International Shoe Co. v.

Washington, (supra) and Mutual Ins. Co„ v, Spr-

atley, 172 Uo S= 602 particularly in applying the

doctrine of forum non convenience as further

reason for there decision.

In Bomze et aL Vo Nardis Sportsear, Inc.,

165 Fo 2nd. 33, we find another case in point with

the one at bar„

There a Texas corporation entered into

an agreement with three persons, doing bus-

iness as ^West Coast Sales Company* in New

York wherein said persons were to solicit orders
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and to further the sale of the corporations

products at prices and conditions as authorized

by the Texas corporation. They were to main-

tain showrooms for display purposes, employ

their own assistants, be responsible for employ-

ers liability, workmans compensation and the like,

and as compensation were to have a percent of

the net sale price upon all sales. Except for an

advance on commissions for the first six months,

the agents were to pay all their expenses out of

their commissions^ The agents proceeded under

this arrangement, leased a show room, paid

rent, employed two salesmen to solicite orders

and two office girls and carried on ''without

interference'^ from the Texas Company, paid

their own phone bill, and taxes and otherwise

conducted themselves entirely independently

of the Texas Corporationo The Circuit Court

of Appeals, Second Circuit, in a decision by

Judge L, Hand, reversed the order of the Dis-

trict Court quashing summons and dismissing

complaint, holding that the Texas Corporation
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was ^Moing business m New York and that the

sales agency was ' 'managing agent for purpose

of service of process".

In the decision reference is made to the

prior decision of the same court in Deutsch v.

Hoge, 146 F. 2nd. 201, which cases is cited in

appellants opening brief, (p„ 26) .

At page 37 Judge Hand states: *'Our

own decisions need not detain us. In Deutsch v.

Hoge the extract from Judge Goddard's opin-

ion says among other things, that the ^'defend-

ants did not conduct a regular course of bus-

iness in New York/'. .... International Shoe

Co. V. Washington (supra) had not been decided

and might have resulted in an opposite conclus

-

ion.'* (Emphasis added)

The case of Davis v. Motive Parts Corp.,

16 F« 2nd. 148 presents a factual situation sim-

ilar to the one at bar^ There the manufacturer

Heil Company was a Wisconsin corporation. In

New York the ^'Motive Parts Corporation*' sol-

icited orders for machines and devices manufac-
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tured by the Heil Company^ For their services

the Motive Parts Corporation received a com-

mission on the sales made by them from the Heil

Company but received no payment toward the

expenses or disbursements of its business, sal-

aries for its employees nor salary of any kind.

The Motive Parts Corporation was supplied

with pictures and literature relating to the

parts manufactured by the Heil Company. Heil

Company set the prices at which the machines

would be sold, and the part, when sold was

shipped either directly to the purchaser or thr-

ough the Motive Parts Corporation by Heil Com-

pany. Payment for the articles were received

either direct from the customers, or from the

customers through Motive Parts Corporation

whereupon proper credits and commissions were

paid to Motive Parts Corporation.

The Court held that the Heil Company was

maintaining a place of business in the state of

New York authorizing service of process on it

through Motive Parts Corporation, stating at
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(P- 149)

''When a foreign corporation, not only ac-

cepts orders, but fills the same, and receives

the pay therefor through the instrumentality of

an agent located with this state, it should, for

all reasonable and practical purposes, be said to

have come here. To the extent of such activ-

ities, it is doing all that it could do if it had

here opened an office under its own name. The

facts disclosed are sufficient to bring the case

within the authority of International Harvester

COc Vo Kentucky/*

See also Schmikler v„ Petersime Incubator

Co. 177 Fo 2nd 983.

In this case the defendant corporation was

organized under the laws of Ohio, it had no fact-

ory, warehouse, office, or store in Massachu.-

setts; its name was not displayed in any place

of business in Massachusetts, nor was it found

m any telephone directory in Massachusetts.

One Austin Callander solicited business for

defendant corporation fronn his home in Mass-
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achusetts on a commission basis only and paid

his own expenses; the name of the defendant

corporation did not appear anywhere at Cal-

lander»s home. He kept there certain replace-

ment parts for incubators manufactured by de-

fendant company which were owned by him, hav-

ing been purchased by him for defendant comp-

any; all purchases were paid for directly to

the defendant company. Service was made up-

on Callander o

The Court, upon these facts, vacated the

order of the District Court dismissing the com-

plaint for lack of jurisdiction and remanded the

case for disposition on the merits, distinguish-

ing Bellar v. Lake Erie Chemical Co,, Supp. 676,

(cited by appellant) (Ap. Op. Br.. 21)„ In so do-

ing the court quoted at length from International

Shoe Connpany Vc Washington, (supra).

The contention of appellee in Bach v.

Friden Calculating Machine Co. 167 F. 2nd 676,

that the agent served was not a managing agent

or agent m any capacity but was acting as an in-
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dependent contractor in the purchase and resale

of appellees products for his own account in the

state where suit was instituted and that, there-

fore appellee was not subject to process in such

state, was rejected and the order of the trial

court sustaining defendants motion to quash the

return of service was reversed when the facts

showed defendants contract with salesmen in-

corporated a sales manuel by reference.

The trial court in the case at bar, upon

reinstating the judgment, mentioned the very-

recent case of Perkins Vo Louisville & N. R.

Co„, 94 Fed. Supp. 946, as indicating the trend

of modern decisions in respect to the issue here.

This decision contains a very thorough review

of the leading cases heretofore discussed, par-

ticularly referring to the trend away from

those decisions written before International

Harvester Vo Kentucky, (supra), and Inter-

national Shoe Vo Washington, (supra).

California Courts have had numerous

occasions to pass upon the question now before
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us„ From the following decisions it is apparent

that they have taken a very broad view of the

concept of doing business and service of sum-

mons upon a foreign corporationo

The trial court below in the case at bar

referred to the cases of vVest Publishing Com-

pany V. Superior Court, 20 CaL 2nd. 720, and

Thew Shovel Company Vo Superior Court, 35

CaL App. 183o (R 500).

In vVest Publishing Company v, Super-

ior Court, (supra), the California Supreme

Court held that a foreign corporation was do-

ing business within the state so as to be amend-

able to service of process even though all of

its sales were in interstate commerce where

the foreign corporation had never qualified to

do interstate business, kept no bank account and

no stock of books in the state for filling of its

California orders and all shipments were made

directly from its* plant in Minnesota, and it

rented no offices nor made any allowances to

any of its resident salesnnen for such purpose.
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Service of summons and complaint was

made upon one of the salesmen in California.

The decision consists of a comprehen-

sive review of most of the leading cases, includ-

ing most of those mentioned herein and stresses

the language in International Harvester v. Ken-

tucky, (supra)»

In Thew Shovel Company v. Superior

Court, (supra), the Supreme Court held that a

foreign manufacturing corporation was present

within the State of California through the activ-

ities of its distributors who acted as agents, al-

though not intended to be agents but independent

contractorSo

In a very recent decision. Sales Affiliates,

InCc, Vc Superior Court, 96 Cal„ App, 2ndo, 134,

(1950), a foreign beauty supply corporation,

which used salesmen of jobbers and wholesalers

to whom it sold beauty products to solicit beauty

operators m the state for licensing agreennents

to use patents covering certain permanent wave

process owned by the foreign corporation was
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held to be ''doing business" in California so

as to be amenable to procesSo

The foreign corporation alleged that

the jobber was not its' agent, but its customer,

that petitioner had only one representative for

11 western stateso (See R„ 273 and 297)

The court, referring to the cases of Thew

Shovel Co. Vo Superior Court, (supra), and West

Publishing Co. v. Superior Court, (supra), and

the discussion of the applicable law contained

in those decisions, stated:

*lf the representation which petitione

r

maintained in the state gave it in a practical

sense, and to a substantial degree, the benefits

and advantages it would have enjoyed by operat-

mg through its own office or paid sales force, it

was clearly doing business in the state so as to

be annendable to civil proc ess'', (p. 136)

The following statement is found at page

136 of the decision:

*'The wholesalers and jobbers are unques-

tionably independent contractors, and in no sense
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employees, with respect to the purchase and re

sale of petitioners products. But with respect

to the solicitation of operators to enter into

licensing agreements with petitioner, the job-

bers clearly act as agents of petitioners . ....

Petitioners methods, so far as the licensing

branch of its business is concerned, would ap-

pear to give it substantially the same commer-

cial advantages that would be available to it

through an office or a force of employees main-

tained in the state devoted exclusively to this

phase of its business. This is a conclusive an -

swer to petitioners claim that it was not do ing

business in California^

\

(citing Thew Shovel

Company Vo Superior Court, supra). (Emphasis

added) o

In Bootes Hatcheries and Packing Comp-

any, Inco Vo Superior Court, 91 Cal. App. 2nd.

526, in sustaining the jurisdiction of the Super-

ior Court of California over a foreign corpora-

tion, the Court of appeals applied the principles

of West Publishing Company Vo Superior Court,





49o

(supra), stating at page 528 of the decision: '\„

ooo it appears that the activities of petitioners

were systematic and continuous in its solic-

itation of business from various turkey raisers

in the vicinity of Merced County as well as

other areas in the state'*,,

In the language of the United States Sup-

reme Court in Lumbermans Ens, Co, v, Meyer,

197 U. So 407, 415 it would here seem approp-

riate to ask: ^Uf (appellant) was not doing bus-

iness (in California) what was it doing?''

The case of Milbank v„ Standard Motor

Construction Co., 13Z C, Ao 67, (cited by this

Court in it's prior opinion) after holding that

the foreign corporation was doing business within

the state to the extent that it was subject to suit

in California, held that service upon one of their

representatives in the state was valid, setting

forth the rule contained m Roehl Vo The Texas

Company, 107 Co Ao 691, at 704, as follows:

'*We hold the true rule to b e o . . » . . . .

that every object of the service js obtained when
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the agent served is of sufficient character and

ra^akjo^make it reasonably certain that the de-

££££gi:l:iJiLbe_appr^ service made/ -

(Emphasis added)

In this case, (Milbank v„ Standard Motor

Construction Co.) (supra), the contention was

made that service on a higher authority was

necessary; that the solicitor served was not of

sufficient rank to be considered as agent for the

service of process. There was considerable

evidence that the agent served was a mere em-

ployee with a ^ ^formidable array of superior

officers** and acted entirely at the direction

and under the control of those officers

»

The rule set forth above is stated an-

other way m Operative Plasterers & Cement Fin-

ishers International Association of the U. S. &

Canada v. Case, 93 F.. 2nd„ 56:

'*The rationale of all rules for service of

process on Corporations is that service must

be made on a representative so integrated with

the corporation sued as to make it a priori
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supposable that he will realize his responsibil-

ities and know what he should do with any legal

papers served upon him.'*

And in Connecticut Mutual Life Ins. Co.

v„ Spratley, 172 U. S. 602, 615 the Court states:

'*The question turns upon the character

of the agent, whether he is such that the law

will imply the power and impute the authority in

him; and, if he be that kind of an agent, the im-

plication will be made (of authority) notwithstand-

ing a denial of authority on the part of the other

officers of the corporation/' (this case is

cited in Milbank Vo Standard Motors Construc-

tion COo (supra)
)

In the case at bar the record supports the

fact that it was not only reasonably certain, but

that it was absolutely certain that appellant would

be immediately apprised of the service of pro-

cess made on its agent Preuer, and this is con-

firnned by the fact that appellant immediately

appeared m the action m response to that ser-

vice„
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This Court has observed that the question

here involved is one of -Due Process", (Wood-

workers Tool Works V. Byrne,) (supra 671), and

thereupon quoted at length from International

Shoe Connpany v. Washington, (supra), particu^^

lar attention being given to Mr. Chief Justice

Stone's emphasis upon the fact that *'the demands

of due process may be met by such contacts of the

corporation, (foreign) within the state of the forum

as to make it reasonable to require the corpora-

tion to defend the particular suit which is brought

there, (Citing Hutchinson v„ Chase & Gilbert)

(supra), that ^*an estimate of the inconveniences"

which would result to the corporation from a trial

away from its *home' or principal place of bus-

iness is relevant in this connection"; and, that

'^presence'* in the state in which the suit is

brought, in this sense, has never been doubted

where "the activities of the corporation there

have not only been continuous and systematic

but also give rise to the liabilities sued on, even

though no consent to be sued on or authorization
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to an agent to accept service of process has been

given/'

In addition to the foregoing excerpt from

Mro Chief Justice Stone's opinion, the following

statement is found:

''But to the extent that a corporation exer-

cises the privilege of conducting activities within

a state, it enjoys the benefits and protection of

the laws of that state» The exercise of that priv-

ilege may give rise to obligations, and, so far

as those obligations arise out of or are connected

with the activities within the state, a procedure

which requires the corporation to respond to a

suit brought to enforce them can, in most in-

stances, hardly be said to be undue„ (Inter-

national Shoe COo V. Washington, (supra), (Em-

phasis added)

Here the suit is related directly to the act-

ivity which was carried on by appellant, viz, the

sale of the panel raiser heado Appellee resided

and was employed here. The injury sustained

by appellee occurred here., All witnesses to the





54o

accident resided and were employed here. The

instrumentality causing the injury and which was

sold by appellant was here. The expert witness

who examined the head resides and is employed

here. The purchaser of the panel raise head re.^^
•

sided here and had his place of business here.

All physicians who treated appellee lived and

practiced their profession here. The person

who installed the panel raiser head resided and

was employed here. The substantial amount of

physical evidence necessary for the proof of the

action was located here. The machine upon

which the head was operating at the time of the

injury was here. All wage records, hospital

and medical bills were located here. Appellants

agent, had his place of business here. The sales-

man who sold the panel raiser head lived and

was employed here. At the trial appellant pro-

duced the testimony of four witnesses, two of

whonn resided and were emiployed he re

.

In spite of these facts ^ appellants would

have this Court ignore the ^'estimate of incon-
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veniences'' and complains that it has been de-

prived of **due processo"

This IS a material aspect of the case at

bar, recognized by this Court and other author-

ities. No mention of it is made in appellants

brief„ Instead, appellant contends that it is

immune from suit here. That the require-

ments of due process make it mandatory for any

one injured by its' products m this state to seek

redress in the courts of its home state. That

appellee here should be required to proceed to

Illinois, some two thousand miles distance,

bringing with him four witnesses, all physical

evidence necessary for his proof of appellants

liability, two physicians, and there bring his

action; all this, m the face of evidence support-

ing findings of fact that appellant was duly served

with process in this state, and was subject to the

jurisdiction of the Court and the fact that appell-

ant submitted to trial of the issues resulting in

a judgment against it.
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CONCLUSION

It is respectfully submitted that the find-

ings of fact of the Court below, as the ^^trier of

fact'^ are supported by the evidence and that the

re=^instatement of the judgment m favor of appel

lee should be sustainedc

Respectfully submitted,

OLSb
Attorney for Appellee

^ec^
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In the Tax Court of the United States

Docket No. 22322

WILLIAM F. DAVIS, JR.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

DOCKET ENTRIES
1949

Apr. 1—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Apr. 1—Copy of petition served on General Coun-
sel.

Apr. 1—Request for Circuit hearing in New York
filed by taxpayer. 4/12/49 Granted.

May 2—Answer filed by General Counsel.

May 2—Request for hearing in Los Angeles, Calif.,

filed by General Counsel. 5/4/49 Denied.
May 5—Copy of answer served on taxpayer. New

York, New York.

Nov. 23—Hearing set Jan. 23, 1950, New York.

1950

Jan. 24—Hearing had before Judge Harron, on
merits. Stipulation of facts filed at hear-

ing. Briefs due 3/10/50. Replies due
3/27/50.

Feb. 13—Transcript of hearing Jan. 24, 1950 filed.

Mar. 3—Joint motion to correct transcript filed.

3/6/50 Granted.
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1950

Mar. 7—Motion for extension to March 20, 19§0, to

file brief filed by General Counsel. 3/8/50

Granted.

Mar. 7—Motion for extension to March 20, 1950,

to file brief filed by taxpayer. 3/8/50

Granted.

]yiar. 20—Motion for extension to March 30, 1950,

to file brief filed by General Counsel.

3/21/50 Granted.

Mar. 22—Brief filed by taxpayer. 3/30/50 Copy

served.

Mar. 29—Brief filed by General Counsel.

Apr. 26—Motion for leave to file the attached reply

brief, brief lodged, filed by taxpayer.

4/26/50 Granted. 4/27/50 Copy served.

1951

Sept.28—Findings of fact and opinion rendered,

Harron, Judge. Decision will be entered

for the respondent. 10/2/51 Served.

Sept.28—Decision entered, Harron, Judge, Div. 13.

Dec. 19—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, entitled, ^^ William

F. Davis, Jr., now deceased, by the Estate

of William F. Davis, Jr., California Trust

Company, Executor," filed by taxpayer.

Dec. 19—Notice of filing petition for review filed

by taxpayer.

Dec. 19—Designation of contents of record on re-

view filed by taxpayer.
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Dec. 19-Affidavit of service by mail of notice of
filing petition for review, petition for re-
view, and designation of contents of rec-
ord on review, filed.

Dec. 19-Certificate filed, Superior Court of Calif.,
county of Los Angeles, showing letters'

testamentary, for California Trust Co.
executor n/w William F. Davis, Jr., de-
ceased.

[Title of Tax Court and Cause.]

PETITION
The above-named Petitioner hereby petitions for

a redetermination of the deficiency asserted by the
Commissioner of Internal Revenue in his Notice of
Deficiency dated January 19, 1949, and as the basis
for this proceeding, alleges as follows:

I.

Petitioner, an individual, resides at 740 South
Amalfi Drive, Pacific Palisades, California. He
timely filed his individual income tax return on the
cash basis for the taxable year involved with the
Collector of Internal Revenue for the Sixth Califor-
nia District.

II.

The Notice of Deficiency (a true and complete
copy of which is attached and marked Exhibit 1)
was mailed to Petitioner on January 19, 3949.
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III.

The taxable year involved is the calendar year

ended December 31, 1946. The deficiency asserted in

income tax for such year is $5,834.78, substantially

all of which is in controversy.

IV.

The determination of the tax liability set forth

in the deficiency notice is based on the following

errors

:

1 Respondent erred in detemining that an

amount of $12,659 paid by Petitioner during the

taxable year to Rexall Drug, Inc., constituted an

improper deduction under §23, LR.C.

2. Respondent erred in failing to allow the de-

duction of said $12,659 either under §23 (a) or (e)

of the Internal Revenue Code.

3. Respondent erred in determining a deficiency

in Petitioner's 1946 income tax in excess of an

amount attributable to the disallowance of a deduc-

tion for real estate taxes in the sum of $143.

V.

The facts upon which Petitioner relies as the

basis for this proceeding are as follows:

1 During the taxable year and for many years

prior thereto, Petitioner was an ofBcer, director and

general counsel of Rexall Drug, Inc. (formerly

known as United Drug, Inc.) and its subsidiary,

Rexall Drug Company (formerly known as United

Drug Company). Throughout such years, except
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for a period of service with the United States
Marine Corps in 1944 and 1945, Petitioner devoted
his entire time to discharge of the duties of such
positions.

2. During 1938 and 1940 Petitioner purchased
1,000 shares of capital stock of Rexall Dnig, Inc
at a cost of $4,971.88.

'
'

3. On Pebtuary 16, 1944, Petitioner with other
officers and executives of Rexall Drug Company
received from Rexall Drug Company an option to'

purchase 5,000 shares of the capital stock of Rexall
Drug, Inc., at a fixed price of $12.75 per share, said
option to be exercisable at stated intervals as set
forth therein.

4. In October and November, 1945, Petitioner
sold the 1,000 shares of capital stock of Rexall
Drug, Inc., referred to in paragraph 2 hereof, for
$25,441.50. Petitioner reported in his 1945 income
tax return a gain of $20,469.62 realized on such sale

.
and paid the tax attributable thereto.

5. As of December 31, 1945, Petitioner was en-
titled under the option referred to in paragraph 3

I hereof, to purchase 2,000 shares of the capital stock
of Rexall Drug, Inc. On said date. Petitioner
exercised his option and purchased such shares at
the option price, a total cost of $25,565.

6. Petitioner reported his sale and purchase of
stock of Rexall Drug, Inc., to the Securities and
Exchange Commission on the Commission's Form 4.

7. The Securities and Exchange Commission de-

V
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termined that, from the aforesaid transactions, Peti-

tioner had realized a "profit," within the meaning

of Section 16(b) of the Securities and Exchange

Act of 1934, of $12,659, which "profit" was com-

puted by subtracting the purchase price of 1,000

shares of the optioned stock purchased in Decem-

ber, 1945, viz., $12,782.50, from the proceeds re-

ceived by Petitioner from the sale of his original

1,000 shares, viz., $25,441.50.

8. In March, 1946, the Securities and Exchange

Commission refused to approve the use of certain

proxy material by Rexall Drug, Inc., unless Peti-

tioner either (1) paid Rexall Drug, Inc., the profit

alleged to have been realized by Petitioner from the

aforesaid sale and purchase, or (2) Rexall Drug,

Inc., included a statement in its proxy material that

the company or a stockholder acting on its behalf

might recover such alleged profit from Petitioner

under the provisions of Section 16(b) of the Se-

curities and Exchange Act of 1934.

9. Thereupon, Rexall Drug, Inc., demanded pay-

ment by Petitioner of the profit alleged to have

been realized by him from the aforesaid transac-

tions.

10. On April 5, 1946, Petitioner paid to Rexall

Drug, Inc., $12,659 in full settlement of such de-

mand.

Wherefore, Petitioner prays that the Court shaU

hear this proceeding and redetermine the deficiency

herein, and determine
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That said payment of $12,659 represents an allow-
able deduction to Petitioner under §23 (a) or (e)
of the Internal Revenue Code, and
That the deficiency in Petitioner's income tax for

the taxable year ended December 31, 1946, does not
exceed $32.44.

/s/ CHARLES C. MacLEAN, JR.,

/s/ LAURENCE F. CASEY,
Attorneys for Petitioner.

State of California,

County of Los Angeles—ss.

William P. Davis, Jr., being duly sworn accord-
ing to law, deposes and says

:

That he is the Petitioner named in the foregoing
Petition; that he has read such Petition and is
familiar with the statements made therein; and
that such statements are true to the best of his
knowledge, information and belief.

/s/ WILLIAM F. DAVIS, JR.

Subscribed and sworn to before me this 28th day
of March, 1949.

/s/ ELIZABETH JEAN IVENS,
Notary Public.

My commission expires March 7, 1952.
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EXHIBIT 1

Treasury Department

Internal Revenue Service

417 South Hill Street

Los Angeles 13, California

Jan. 19, 1949.

LA:IT:90D:CTF

Mr. William F. Davis, Jr.,

740 South Amalfi Drive,

Pacific Palisades, California.

Dear Mr. Davis:

You are advised that the determination of your

income tax liability for the taxable year ended De-

cember 31, 1946, discloses a deficiency of $5,834.78,

as shown in the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency or deficiencies mentioned.

Within 90 days (not counting Saturday, Sunday,

or a legal holiday in the District of Columbia as the

90th day) from the date of the mailing of this letter,

you may file a petition with The Tax Court of the

United States, at its principal address, Washmg-

ton 25 D. C, for a redetermination of the deficiency

or deficiencies.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Internal Revenue Agent in Charge, Los

Angeles, California, for the attention of LA:Conf.

The signing and filing of this form will expedite
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the closing of your return by permitting an early
assessment of the deficiency or deficiencies, and will
prevent the accumulation of interest, since the in-
terest period terminates 30 days after filing the
form, or on the date assessment is made, whichever
is earlier.

Very truly yours,

GEO. J. SCHOENEMAN,
Commissioner.

By /s/ GEORGE D. MARTIN,
Internal Revenue Agent in

Charge.
Enclosures

:

Statement

Form of waiver

Statement
LA:IT:90D:CTP

Mr. William F. Davis, Jr.

740 South Amalfi Drive
Pacific Palisades, California

Tax Liability for the Taxable Year
Ended December 31, 1946

Deficiency
Income tax

$ 5,8MnS
In making this determination of your income tax

Hability careful consideration has been given to the
report of examination, a copy of which was sent
you on October 22, 1948.
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Adjustments to Net Income

Net income as disclosed by return $11,315.23

Unallowable deductions

:

(a) Taxes lOO-*^

(b) Miscellaneous deduction. 12,659.00 12,759.43

Net income adjusted $24,074.66

Explanation of Adjustments

(a) It has been determined that real estate taxes

deducted in your return in the amount of $100.43

do not constitute an allowable deduction under sec-

tion 23(c) of the Internal Revenue Code, and that

amount is disallowed in computing net income.

(b) The Miscellaneous Deduction taken in your

return in the amount of $12,659.00, designated as

"Amount required to be paid to United Drug, Inc.

(now United-Rexall Drug, Inc.), pursuant to pro-

visions of Section 16(b) of the Securities Exchange

Act of 1934" is determined to be an improper de-

duction under section 23, 1. R. C. This deduction is

disallowed in computing net income.

Computation of Tax

Net income adjusted $2^,074.66

Forwarded: * '

Brought Forward $24,074.66

Less: Exemptions _^f^
Balance, subject to surtax and

normaltax $22,574.66
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Tentative surtax ^ g 041.81
Tentative normal tax at 3% . . . 677.24

Total tentative tax $ 8,719.05
^^^^ 5% 435 95

Correct income tax liability $ 8 283 10

Income tax liability shown on
return, account No. 9124053 2,448.32

Deficiency of income tax $ 5 334 73

Received and filed T.C.U.S. April 1, 1949.

Served April 1, 1949.

[Title of Tax Court and Cause.]

ANSWER
The Commissioner of Internal Revenue, by his

attorney, Charles Oliphant, Chief Counsel, 'Bureau
of Internal Revenue, for answer to the petition of
the above-named taxpayer, admits and denies as
follows :

I. and II.

Admits the allegations contained in paragraphs
I and II of the petition.

III.

Admits that the taxable year involved is the
calendar year ended December 31, 1946, and that the
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deficiency asserted in income tax for such year is

$5,834.78. Denies the remaining allegations con-

tained in paragraph III of the petition.

IV.

1 to 3, inclusive. Denies the allegations of error

contained in subparagraphs 1 to 3, inclusive, of

paragraph IV of the petition.

V.

1. For lack of sufficient information as to the

truth or correctness thereof denies the allegations

of fact contained in subparagraph 1 of paragraph

V of the petition.

2. Admits the allegations of fact contained in

subparagraph 2 of paragraph V of the petition.

3. Denies the allegations of fact contained in

subparagraph 3 of paragraph V of the petition.

4. Admits that in October and November, 1945,

petitioner sold the 1,000 shares of capital stock of

Rexall Drug, Inc., referred to in subparagraph 2 of

paragraph V of the petition for $25,441.50. Denies

the remaining allegations contained in subparagraph

4 of paragraph V of the petition.

5 to 10, inclusive. Denies the allegations of fact

contained in subparagraphs 5 to 10, inclusive, of

paragraph V of the petition.

VI.

Denies each and every allegation contained in the
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petition not hereinbefore specifically admitted or
denied.

Wherefore, it is prayed that the determination of
the Commissioner be approved.

/s/ CHARLES OLIPHANT, ECC
Chief Counsel, Bureau of

Internal Revenue.

Of Counsel:

B. H. NEBLETT,
Division Counsel.

E. C. CROUTER,
A. J. HURLEY,

Special Attorneys,

Bureau of Internal Revenue.

Received and filed T.C.U.S. May 2, 1949.

[Title of Tax Court and Cause.]

REQUEST FOR DESIGNATION OF PLACE
OF HEARING

Now comes the Commissioner of Internal Reve-
nue, by his attorney, Charles Oliphant, Chief Coun-
sel, Bureau of Internal Revenue, and in accordance
with Rule 26 of the Court's Rules of Practice,

Requests that the Court designate that the hear-
ing in the above-entitled proceeding be held at Los
Angeles, California, or vicinity, in order to afford
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the respective parties an opportunity to produce

evidence at the trial with a minimum expense.

/s/ CHARLES OLIPHANT, ECC

Chief Counsel, Bureau of

Internal Revenue.

Of Counsel:

B. H. NEBLETT,

E. C. CROUTER,

A. J. HURLEY,
Special Attorneys,

Bureau of Internal Revenue.

Received and filed T.C.U.S. May 2, 1949.

Denied May 4, 1949, Bolan B. Turner, Judge.

Served May 4, 1949.

[Title of Tax Court and Cause.]

STIPULATION OF PACTS

It is hereby agreed by and between the parties to

this proceeding, by their respective counsel, that the

following statements are facts, subject to the right

of the parties to introduce any other and further

competent and material evidence not inconsistent

with the facts herein stipulated, and without pre3U-

dice to the right of either party to object at the

hearing to the materiality and relevancy of any

fact herein stipulated:

1 Petitioner, an individual, resides at 704 South

Amalfi Drive, Pacific Palisades, California. He
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timely filed his individual income tax return on the
cash basis for the taxable year 1946 with the Col-
lector of Internal Revenue for the Sixth California
District.

2. During 1938 and 1940 Petitioner purchased
1,000 shares of the capital stock of United Drug,
Inc., (now known as Rexall Drug, Inc.), at the cost
of $4,971.88. Market quotations, per share, during
1938 for such stock were: High, $7 %, Low, $4 %.
Market quotations, per share, during 1940 for such
stock were: High, $7 14, Low, $3 %.

3. A meeting of the Board of Directors of
United Drug, Inc., was held on November 24, 1943.
At such meeting, a discussion was had, as described
in the following quotation from the minutes of the
meeting; and the Board adopted the resolution
which is quoted below

:

"Option to Purchase United Drug, Inc., Stock.
"An extended discussion was had with respect to

the creation of a stock option plan whereby the
executives of United Drug Company and its sub-
sidiaries might purchase stock of United Drug, Inc.,
now held by United Drug Company. In the dis-
cussion, it appeared that Messrs. Dart, Davis,
Griffing and Lane, all members of this Board, might
be designated to be among those to participate in
such a plan. Accordingly these gentlemen did not
vote when the following resolutions were presented
to the Board and carried:

"Whereas, United Drug Company, the subsidiary
of this Corporation, has heretofore acquired in the
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open market and now holds 48,977 shares of the

common capital stock of this Corporation; and

"Whereas, the success of this Corporation and

of its subsidiaries depends in large measure upon

the interest and enthusiasm of the key executives

of its operating subsidiaries ; and

"Whereas, if such key executives are substantial

stockholders of this Corporation, or are granted

options to purchase a substantial number of shares

of its stock, they are given an additional incentive

and are disposed to have an even greater interest

and enthusiasm in the enterprise,

"Resolved, that the Board of Director of

this Corporation recommends to its subsidiary,

United Drug Company, that a plan be prepared

and put into effect whereby such executives of

United Drug Company as may be selected by

it shall be given options to purchase such num-

ber of shares of the capital stock of this Cor-

poration owned by United Drug Company at

such prices and upon such terms and conditions

as may be determined by United Drug Com-

pany."

4 On November 24, 1943, the Executive Com-

mittee of the Board of Directors of United Drug

Company (now known as Rexall Drug Company)

met and took the following action:

"Stock Option Plan

"The Committee was advised of a recommenda-

tion by the Directorate of United Drug, Inc., with
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respect to the creation of a Stock Option Plan
which was read to the meeting. After a thorough
discussion the following resolutions were adopted
Messrs. Dart, Davis, Griffing and Lane not voting!
"Whereas, this Corporation has heretofore ac-

quired in the open market and now holds 48,977
shares of the common capital stock of its parent.
United Drug, Inc. ; and
"Whereas, the success of this Corporation and

of its subsidiaries depends in large measure upon
the interest and enthusiasm of the key executives
of this Corporation and of such subsidiaries; and
"Whereas, if such key executives are substantial

stockholders of the parent of this Corporation,
United Drug, Inc., or are given options to pur-
chase a substantial number of shares of its stock,
they are given an additional incentive and are dis-
posed to have an even greater interest and en-
thusiasm in the enterprise,

"Resolved, that Messrs. Anderson, Basset and
Gales be and hereby are designated as the Execu-
tives' Stock Option Committee, with full power and
authority to prepare and put into effect a plan
whereby each such executive of this Corporation, or
of any of its subsidiaries as the said Committee
shall designate, shall be given an option to pur-
chase such number of shares of the common capital
stock of United Drug, Inc., owned by this Corpora-
tion upon such terms and conditions as the said
Committee shall determine at a price per share
equal to the average sales price of such shares on
the New York Stock Exchange on the day next
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preceding the date of the meeting of the Executives'

Stock Option Committee held to put the plan into

effect, or if there were no sales of such shares on

such day, on the first day prior thereto on which

there were such sales,

''and be it

"Further Resolved, that the said Committee sub-

mit copies of the minutes of its meetings at each

meeting of the Executive Committee of United

Drug Company."

5. On February 16, 1944, the Stock Option Com-

mittee submitted a report to the Executive Commit-

tee of the Board of Directors of United Drug Com-

pany, a true copy of which is attached as Exhibit 1.

On February 23, 1944, the Executive Committee of

the Board of Directors of United Drug Company

took the following action with respect to said

report

:

"Mr. Anderson presented to the Committee a

report of the Executive Stock Option Committee.

Upon motion duly made by Mr. Bassett and sec-

onded by Mr. Gales, it was unanimously

"Resolved, that the report be received and ap-

proved."

6. Pursuant to such report, United Drug Com-

pany entered into an agreement with Petitioner as

of February 16, 1944, a true copy of which is at-

tached as Exhibit 2.

7. On or about March 9, 1944, United Drug

Company filed a report with the Securities and Ex-

change Commission, on the Commission's Form 8-K.

I
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A true copy of such report is attached as Exhibit 3.

8. On October 25, 1945, Petitioner sold 500
shares of the stock of United Drug, Inc., which had
been purchased during the period 1938-1940 as
stated in Paragraph 2 hereof; and on December
1, 1945, Petitioner sold an additional 500 shares of
said stock. Market quotations on October 25, 1945,
per share, for the capital stock of United Drug Inc

'

were: High, $25 1/4, Low, $23 7/^, Closing, $25. Mar-
ket quotations, per share, on December 1, 1945 for
such stock were: High, $27, Low, $26 14, Closing,
$27. The aggregate amounts received in connection
with the sale of said 1,000 shares of United Drug
Inc., was $25,441.50. On November 1, 1945, and on
January 5, 1946, Petitioner reported such sales to
the Securities and Exchange Commission, on the
Commission's Form 4. Copies of the reports filed
on the Securities and Exchange Commission's Form
4 in respect of such sales are attached as Exhibits
4 and 5. Petitioner's total gain on the foregoing
sales was $20,469.62 which represented the differ-
ence between the cost of the 1,000 shares originally
purchased, viz. $4,971.88, and the aggregate selling
price, $25,441.50. Petitioner applied the capital
gams provision of Section 117, IRC, and reported
50% of $20,469.62, or $10,234.81, and paid the Fed-
eral income tax attributable thereto.

9. As of December 31, 1945, Petitioner was en-
titled under the option agreement (Exhibit 2) to
purchase 2,000 shares of the capital stock of United
Drug, Inc. On said date. Petitioner exercised his
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option and purchased such shares at the option price

of $12.75 per share, representing a total cost of

$25,565. Market quotations, per share, on Decem-

ber 31 1945, of the capital stock of United Drug,

Inc., were: High, $27 %, Low, $27, Closing, $27.

On January 10, 1946, Petitioner reported his pur-

chase of said shares of United Drug, Inc. to the

Securities and Exchange Commission, on the Com-

mission's Form 4. A true copy of said report is

attached as Exhibit 6.

10 On March 21, 1946, the Securities and Ex-

change Commission sent a letter to counsel for

United Drug, Inc., a photostat of which letter is

attached as Exhibit 7, which stated in part as fol-

lows: ,rr^.,T

"It is noted from reports filed by Mr. William

F Davis, Jr., that he sold and purchased shares of

stock of the issuer within a period of six months.

If these transactions resulted in profits to Mr. Davis

which are recoverable by the issuer under Section

16(b) of the Securities Exchange Act of 1934, it

appears that the facts with respect thereto should

be disclosed in the proxy statement pursuant to

Item 5(1) (4) of Schedule 14A of the proxy rules,

to the extent that any such profits were material m

amount."

Following receipt by United Drug, Inc., of said

letter from the Commission, Petitioner, on April

8, 1946, paid over to United Drug, Inc., the amount

of $12,659 by certified check.

11. On April 5, 1946, the Board of Directors of
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Rexall Drug Company (formerly known as United
Drug Company) adopted the following resolutions:

Resolved, that the action of the Treasurer in
causmg to be transferred shares of stock of United
Drug, Inc., owned by this corporation pursuant to
the Stock Option Plan adopted by the Executive
Committee of this Board under date of November
24th, 1943, to executives of this corporation, includ-
ing officers and directors, is hereby in all things
approved, ratified and confirmed; and
"Further Resolved, that the Treasurer be and is

hereby authorized to make or cause to be made such
future transfers of stock of United Drug, Inc.,
owned by this corporation as may be necess'ary to
carry out the continued operation of the aforesaid
Stock Option Plan."

12. A true copy of the Notice of the Annual
Meeting of the Stockholders of United Drug Inc
to be held May 14, 1946, of the Proxy Statement in
respect thereof, and of the Proxy as mailed to the
stockholders of United Drug, Inc., by said Company,
under date of April 13, 1946, is attached as Ex-
hibit 8.

/s/ LAURENCE F. CASEY,
Counsel for Petitioner.

/s/ CHARLES OLIPHANT,
Chief Counsel, Bureau of Internal Revenue,' Counsel

for Respondent.

Filed at hearing January 24, 1950.
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The Tax Court of the United States

Docket No. 22322

WILLIAM F. DAVIS, JR.,

Petitioner,

vs.

COMMISSIONER OP INTERNAL REVENUE,

Respondent.

PROCEEDINGS

Tuesday, January 24, 1950

(Met, pursuant to notice, at 10:20 o'clock

a.m.)

Before: Hon. Marion J. Harron, Judge.

Appearances

:

CHARLES C. MacLEAN, JR., and

LAURENCE P. CASEY, of

ROOT, BALLANTINE, HARLAN, BUSHBY

& PALMER,

Appearing for the Petitioner.

JOSEPH P. ROGERS, ESQ.,

(Hon. Charles Oliphant, Chief Counsel,

Bureau of Internal Revenue) i

Appearing for the Respondent. ^

The Clerk: I call Docket No. 22322, William F.

Davis, Jr.

Please state your appearances, gentlemen.

Mr. MacLean: Charles C. MacLean, Jr., and
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Laurence F. Casey, who is at the table, for the Peti-
tioner.

Mr. Rogers
:

Joseph F. Rogers, for the Respond-
ent.

The Court: Mr. MacLean, I know you would
like to make an opening statement, and I would be
pleased to have you do so at this time.

Mr. MacLean
: Thank you, your Honor. I would.

This is an appeal from the Commissioner's assertion
of deficiency in Petitioner's 1946 income tax. In
his notice of deficiency the Commissioner has made
two adjustments, one of which, the disallowance of
some real estate taxes, is not contested.

The Petitioner has assigned error in respect of
the remaining adjustment, the disallowance of a
deduction of $12,659, which amount was paid by
Petitioner to his employer, the United Drug, Inc.,
during the taxable year, under the following cir-

ciunstances

:

During the taxable year, and for many years
prior thereto. Petitioner was vice president and
general counsel of the United Drug, Inc., and of its

wholly owned subsidiary, United Drug Company.
He was also a director of each company. These
companies, by the way, are referred to in the [3*]
petition by their present names. United Drug, Inc.,
being now known as Rexall Drug, Inc., and United
Drug Company now being known as Rexall Drug
Company.

During the years 1938 to 1940, Petitioner pur-
chased in the open market one thousand shares of
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stock of the United Drug, Inc. Subsequently, in

1943, the board of directors of the United Drug,

Inc., the parent company, recommended to its sub-

sidiary, the United Drug Company, that a program

be adopted by the subsidiary whereby certain key

executives of the parent and of the subsidiary would

be granted options to acquire stock of the parent,

which shares were then owned by the subsidiary.

The directors of the subsidiary approved such a

program, with the result that in February, 1944,

Petitioner received from the United Drug Com-

pany, the subsidiary, an option to acquire 5,000

shares of the stock of the United Drug, Inc., at a

price which equalled the then market value of

$12.75 a share. This option was exercisable in

annual installments of 1,000 shares each in the en-

suing five years.

Now, in October, 1945, Petitioner who had not

at that time exercised any of his option rights sold

five hundred of his original one thousand shares of

United Drug, Inc., which he had purchased in the

open market in 1938, and 1940; and, on December

1, 1945, he sold the remainder of those 1,000

The proceeds of these two sales, aggregating 1,000

shares, was $25,441.50. The Petitioner reported a

gain of some $20,000 in his return, with respect to

such sales, in his 1945 return.

Now, under the option agreement which I have

mentioned, Petitioner had become entitled in March,

1944 to purchase 1,000 shares of United Drug, Inc.,

stock, and again in March, 1945, to purchase an

additional 1,000 shares. He had not exercised either
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of those options when he made those sales I have
referred to in October and December. On Decem-
ber 31, 1945, pursuant to advice of counsel, Peti-
tioner exercised such options, and acquired 2,000
shares of the United Drug, Inc., stock, at the option
price of $12.75. That was a total of $25,565.
Now, Petitioner reported to the Securities and

Exchange Commission, pursuant to law, his sales
in October and December, and his purchases on
December 31, of the United Drug stock.

Section 16 (b) of the Securities and Exchange
Act of 1934 provides that in the case of a company
the securities of which are registered on a national
exchange, that if an officer or director of such com-
pany purchases and sells, or sells and purchases any
securities-any equity securities of such company
withm a period of less than six months, any spread
between the purchase and sales prices, or between
the [5] sales price and the subsequent purchase
price, shall inure to and be recoverable by the com-
pany in a suit instituted at law or equity, either by
the company or by any security holder of the com-
pany suing in its behalf.

The stated purpose of Section 16 (b) is to pre-
vent the unfair use of information which may be
obtained by such officer or director inside. The
SEC is given power, however, to exempt transac-
tions which "are not comprehended within the
purpose of this subsection."

As a result of these reports which the Petitioner
filed, the Securities and Exchange Commission no-
tified the United Drug, Inc., that the Petitioner's
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sale of 1,000 shares acquired in 1938 and 1940, and

Ms subsequent purchase of 1,000 shares of the

United Drug, Inc., stock under the option, were

within the provisions of Section 16 (b), and that

any profit realized therefrom, and any spread be-

tween the proceeds of the sale and the cost of the

option stock, was recoverable by the company; and

they told the company also the disclosure of such

facts should be made in the company's proxy state-

ment to its stockholders, unless, of course, Petitioner

repaid the so-called profit to the company. The

profit was determined to be $12,659. That is the

difference between the net proceeds of the sale of

1,000 shares—$25,441.50—and the price paid for an

equal number of shares subsequently purchased

under the option. [6]

The Court: What was that price? [7]

Mr. MacLean: $12,782.50. That is one-half of

the $25,565, which he paid for 2,000 shares on De-

cember 31.

The Court: What did he pay for 2,000 shares?

Mr. MacLean: $25,565.

The Court: What was the option price that he

was allowed to buy them at?

Mr. MacLean: $12.75.

The Court : $12.75 a share ?

Mr. MacLean: Yes, and he purchased 2,000

shares but 1,000 of those wasn't in question. It was

just matching one-half of those against the earlier

sale of 1,000 shares.

Following receipt of that notice, the company

demanded Petitioner turn over to it that spread, or
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the sum of $12,659, and Petitioner did so on April
8, 1946.

^

It is our position that such payment represents
an allowable deduction from gross income either
under Section 23 (e) (1), as a loss incurred in trade
or busmess, or 23 (e) (2), as a loss incurred in a
transaction entered into for profit; or, that it is
deductible under 23 (a) (1), as an ordinary and
necessary expense paid in carrying on a trade or
business.

Thank you.

The Court: Do your pleadings cover the alterna-
tive statutory provisions under which you are claim-
ing a loss ? [7]

Mr. MacLean
:

The pleadings, your Honor, refer
to that said payment of $12,000 represents an
allowable deduction to Petitioner under 23 (a) or
(e) of the Internal Revenue Code.
The Court: That would cover it. Thank you,

Mr. MacLean.

Mr. Rogers.

Mr. Rogers: If I may take just a few minutes,
your Honor
The Court: Take all the time you want to to

make your opening statement.

Mr. Rogers : Thank you, your Honor.
The facts he has covered pretty fully, but I think

in my opening statement I would like to emphasize
a little more fully, as background to this case, the
thing around which it revolves, and that is Section
16 (b).

The Court: 16 (b) of what statute?
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Mr. Rogers: Of the Securities and Exchange

Act of 1934:—Section 16 (b). The purpose of it was

to prevent the directors and the officers of cor-

porations from using inside information to realize

profits on short swing transactions, the whole thing

being consummated within six months' time.

In other words, if we take the facts of this case

here, we have on the facts of this case a perfect

instance of a 16 (b) transaction. We have the

director of this corporation [8] on October 25 and

December 1, of 1945, selling 1,000 shares of stock

to the corporation for $25,000, and in less than six

months' time we have him purchasing under a so-

called option 2,000 shares back at approximately

half price.

Now, the real issue in this case, your Honor, is

this: It may be argued that this is an option and

that 16 (b), therefore, wasn't intended to encom-

pass options. The basis for that argument may be

the fact that under a ruling which became effective

on May 6, 1949, there was an exemption given in

the case of options by the Securities and Exchange

Commission; but, it will be our contention in this

case that any attempt to argue the ruling which

became effective on May 6, 1949, to a series of cir-

cumstances which arose in 1945 and 1946, is read-

ing something into the law that just isn't there.

To summarize, it will be our contention that this

sale to the corporation and the purchase back at

approximately one-half price was a perfect 16 (b)

transaction. It will be our contention that it was a

penalty, and that since it was a penalty it is against



Commissioner of Internal Revenue 31

public policy and would be against the purpose of
the 16 (b) statute to allow the director of this
corporation subsequently, in the year 1946, to claim
a tax deduction, after he had been penalized under
the statute. That is our contention, your Honor.
The Court: Mr. MacLean, would you like to

say something in reply at this time? [9]
Mr. MacLean: May I, your Honor? As the evi-

dence will show, Mr. Davis did not make any sales
to the corporation. His sales of 1,000 shares were
made on the stock market.

As for the statement regarding the penalty nature
of this payment, your Honor, I call attention to the
fact that payment is made to the company. It is

not made to any Government agency. The theory
of the statute was that insiders who used the inside
information which belonged to the company should
turn over to the company the profit which they
made upon the use of the information which be-
longed to the company; simply restitutionary. He
is turning over—if you are talking about the strict
theory of the statute—which, as I say, I have a
grave question whether or not this transaction was
within the purpose of the statute—but the strict

theory of the statute was that an insider who made
a profit on the basis of inside information—a short
swing profit they call it—should pay it over to the
company to whom such profit belonged.

I submit that is by no stretch of the imagination
a penalty within the public policy doctrine which
has been enunciated in some cases.

May I offer the stipulation of facts in duplicate,
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which is signed by the Petitioner, and to which are

attached eight exhibits, your Honor? Would you

like me to describe [10] those?

The Court: May I see the stipulation and the

exhibits first, if you please, Mr. Clerk?

The stipulation is received and made part of the

record.

I would like to have the Clerk mark these ex-

hibits on the minute sheet. They are agreed ex-

hibits and have been designated as Exhibits 1, 2,

and including 8, which is the proper designation for

exhibits by the Petitioner. Since the matter will

be clearer if these exhibits are noted on the minute !

sheet and are marked on the exhibits as received in
^

evidence, and since there is no objection to any of
|

these exhibits, I will ask you if you will please ofEer I

each exhibit and let the Clerk mark them.
j

Mr. MacLean: I offer as Petitioner's Exhibit 1
|

report of Stock Option Committee to Executive
|

Committee of United Drug Company dated Feb-
j

ruary 16, 1944.
. j

The Court: Without objection, that is received

as Exhibit 1.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 1 for identification and

received in evidence.)

Mr. MacLean: I offer as Exhibit 2 photostat of

option agreement between United Drug Company

and William F. Davis, Jr., dated as of February

16, 1944. [11]
.

The Court: Without objection, that is received

as Exhibit 2.
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(Whereupon the document was marked Peti-

tioner's Exhibit No. 2 for identification and
received in evidence.)

Mr. MacLean: I offer as Exhibit 3 report on
Form 8-K of United Drug Company to Securities

and Exchange Commission respecting issuance of
options to purchase stock of the United Drug, Inc.,

dated March 9, 1944.

The Court: That is received as Exhibit 3.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 3 for identification and re-

ceived in e\ddence.)

Mr. MacLean: I offer as Exhibit 4 report to

Securities and Exchange Commission by William
F. Davis, dated November 1, 1945, respecting sale

on October 25, 1945, of 500 shares of common stock

of the United Drug, Inc.

The Court : That is received as Exhibit 4.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 4 for identification and
received in evidence.)

Mr. MacLean: I offer as Exhibit 5 report to the

Securities and Exchange Commission by W. F.

Davis, dated January 5, 1946, respecting sale on
December 1, 1945, of 500 shares of stock of the

United Drug, Inc. [12]

The Court : Received as Exhibit 5.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 5 for identification and
received in evidence.)
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Mr. MacLean: I offer as Exhibit 6 report to

Securities and Exchange Commission by W. F.

Davis dated January 10, 1946, respecting purchase

on December 31, 1945, of 2,000 shares of stock of the

United Drug, Inc.

The Court : That is received as Exhibit 6.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 6 for identification and

received in evidence.)

Mr. MacLean: I offer in evidence as Exhibit 7

photostat of letter from Securities and Exchange

Commission to George S. Hills, counsel for United

Drug, Inc., dated March 21, 1946.

The Court: It will be received as Exhibit 7.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 7 for identification and

received in evidence.)

Mr. MacLean: I offer as Exhibit 8 a print of

notice of annual meeting of United Drug, Inc., for

May 14, 1946, proxy statement and proxy form, as

one exhibit.

The Court: That is received as one exhibit, Ex-

hibit 8. [13]

(Whereupon the docxmaent was marked Peti-

tioner's Exhibit No. 8 for identification and

received in evidence.)

Mr. MacLean: Mr. Davis, will you take the

stand, please?

The Court : Please swear in the witness.
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Whereupon

WILLIAM F. DAVIS, JR.
was called as a witness on behalf of the Petitioner
and, having been first duly sworn, testified as fol-
lows :

The Clerk: Please state your name and address,
Mr. Witness.

The Witness: William F. Davis, Jr., 740 South
Amalfi Drive, Pacific Palisades, California.

Direct Examination

By Mr. MacLean:

Q. What is your business, Mr. Davis?
A. I am an attorney, member of the California

and Massachusetts bars, general counsel of Rexall
Drug, Inc., and my firm name is Adams, Disque,
Davis and Hazeltine.

Q. What was your business in the taxable year
1946?

A. Vice president and general counsel of United
Drug Company and its subsidiary—or. United
Drug, Inc., and its subsidiary. United Drug Com-
pany. I was also a director of both companies. [14]

Q. Did you have any other business or occupa-
tion during 1946? A. I did not.

Q. What are the present names of the companies
that you just mentioned?

A. United Drug, Inc., is now known as Rexall
Drug, Inc.; and its subsidiary. United Drug Com-
pany, is now known as Rexall Drug Company.
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Q. In what business were these companies en-

gaged during 1946?

A. United Drug, Inc., is a holding company.

United Drug Company, its principal subsidiary, is

both a holding and operating company, and it is

engaged in the manufacture and distribution of all

types of drugs and drug store merchandise all

through its many factories throughout the country,

and is engaged in the retail operation, through its

wholly owned retail stores—Eexall Stores in the

East, and Owl Drug Company in the West.

Q. Having approximately how many stores?

A. Approximately four hundred stores.

Q. When did you become general counsel?

A. January 1, 1936.

Q. When were you elected vice president of the

two companies? A. In 1941. [15]

Q. When were you elected director of the two

companies? A. In 1942.

Q. What was your annual rate of base salary I

A. $25,000 a year.

Q. State whether or not you devoted your full

time during 1946 to the duties of the positions and

offices that you have mentioned.

A. Yes, I did.

Q. Was that also true with respect to 1945 and

the years immediately preceding?

A. Yes, except for a period of approximately

fifteen months, when I was on active duty with the

United States Marine Corps.

Q. Have you ever been a stockholder of United

Drug, Inc., or United Drug Company?
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A. Yes, of United Drug, Inc.; United Drug
Company is a wholly owned subsidiary of United
Drug, Inc. All of its stock is

I

Q. Would you be good enough to state your
investments in United Drug, Inc., stock through
1945?

A. Commencing in 1938, I purchased stock in
the United Drug, Inc., in the open market in small
lots, and also in 1939 and 1940; so at the end of
1940 I had acquired 1,000 shares. I continued this

same program in 1941 and 1942, and by the end of
that time I had acquired an additional 1,000 [16]
shares, making a total of 2,000 shares in all.

Q. Down until what day? 2,000 representing
the total until the end of 1945 ?

A. That is correct.

Q. On which date you exercised an option?

A. That^s right.

Q. Which we will refer to later. From 1938
through 1945, did you own any investments other

than those you have mentioned, in other companies,
or were your investments confined to the stock of

the United Drug, Inc., just mentioned?

A. This was the only stock I owned. I had a
few hundred dollars worth of Government Bonds
during that time.

Q. When did you go on active duty with the

Marines ? A. May 4, 1944.

Q. At that time, did you resign from the board,

or resign your position as vice president and gen-
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eral counsel of United Drug, Inc., and/or United

Drug Company?

A. No. I was granted military leave.

Q. Did you remain on salary with the United

Drug while you were in the Marines?

A. Yes, but on a reduced basis.

Q. When did you resume your duties with the

company?

A. I returned to the States in October of 1945,

and was released from the Marines on October 17,

1945, and proceeded immediately to Boston and

resumed my duties within about a [17] week or so.

Q. Where was your home at that time?

A. In Arlington, Massachusetts, just outside of

Boston.

Q. When did you move to Los Angeles?

A. In the very first part of November, 1945.

Q. What was the occasion for that move?

A. In September of that year the directors of

the company had voted to transfer the headquarters

of United Drug Company from Boston to Los

Angeles. In fact, the move was three-quarters under

way when I returned from overseas, and it was

completed in December of that year. In order to

continue my position with the company it was

necessary for me to move to Los Angeles, where the

headquarters were located.

Q. Did you buy a home in Los Angeles, or did

you rent?

A. I wasn't able to rent. I bought a home there.

Q. Where?
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A. In Pacific Palisades, which is part of Los
Angeles.

Q. When did you buy it?

A. In November of 1945.

Q. At what cost?

A. Approximately $35,000.

Q. How did you finance that purchase?
A. I gave a mortgage for $12,000, and paid $23,-

000 of the balance from the proceeds of 1,000 shares
sale of United [18] Drug, Inc., stock.

^ . Q. Was that the same 1,000 shares you acquired
between 1938 and 1940? A. That is correct.

Q. These are the sales referred to in Paragraph
8 of the stipulation of facts, which I show you?

(Document handed to witness.)

A. Yes, they are.

Q. Did you sell those shares to the company?
A. No, indeed.

Q. Or a subsidiary?

A. No, indeed. I sold it on the stock exchange,
on the open market.

Q. At what prices did you sell those 1,000 shares ?

A. Most of the shares were sold for 25; 300
shares were sold for 263/8; 100 shares for 263/8;
and the remaining 100 out of the 1,000 at 261/4.

Q. The balance was sold at 25 ?

A. That is correct.

Q. Did you file reports with the SEC of such
sales ? A. Yes, I did, on Form 4.

Q. It is stipulated that on December 31, 1945,
you were entitled, under your stock option agree-
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ment, to purchase 2,000 shares of United Drug, Inc.,

stock. A. That is correct. [19]

Q. ' And under your option agreement with the

company you had been entitled to make such pur-

chases since when?

A. March 1, 1944, with respect to the first 1,000

Q. And with the respect to the other 1,000 ?

A. March 1, 1945.

Q On December 31 you exercised your option

to buy the 2,000 shares? A. That is correct.

Q What were the circumstances which prompted

you to exercise your option at that particular time?

A I was in Boston at the end of December of

that year on one of my many trips for the company

and while I was there I had a long-distance call

from Mr. Ellsworth Alvord of the firm of Alvord

and Alvord, who were the tax counsel for the com-

pany Mr. Alvord told me that he had understood

that the Treasury Department was about to issue

regulations under the Supreme Court decision m

the John Smith Case to the efCect that the exercise

of employees' stock options subsequent to January

1, 1946, would be regarded as resulting in ordmary

income to the optionee.

He strongly urged me-and through me to the

other executives of the company-to draw down

the maximum number of shares to which we were

entitled, before the expiration of that year.

It is my best recollection this was between Christ-

mas and [20] New Year's of 1945.
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Q. That you received that call ?

A. That is correct.

Q. What did you do then?

A. I returned to Los Angeles immediately and
communicated this advice to the president of the
company and to the other executives who came
under the stock option plan. As a consequence of
it all of the executives but one, as I recall it, in-

cluding myself, drew down the maximum number
of shares to which we were entitled under our re-

spective stock options.

Q. How many executives were under that option
arrangement? A. There were eight.

Q. Who exercised it?

A. I believe there were eight altogether, and I
think seven out of the eight exercised their option.

Q. At that time, were you familiar with the

provisions of Section 16 (b) of the Securities and
Exchange Act of 1934? A. Yes, I was.

Q. State whether or not you then realized or

considered that the transactions in stock of the

United Drug Company which you have just de-

scribed, and which you personally engaged in, might
be considered a sale and purchase of stock within
the meaning of Section 16 (b) of that Act ?

A. It never occurred to me even remotely that

^7 [21] transaction was within the scope of Section

16 (b).

Q. Did you report the exercise of your option

to the SEC? A. Yes, I did.

Q. Will you state briefly the circumstances which
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led up to your payment of $12,659 to the company-

United Drug, Inc. ?

A. That payment was made in April, 1946. Near

the end of March of that year I was in Mexico City

on business for the company, when I received a call

from the Los Angeles headquarters of the company,

advising me that the Securities and Exchange Com-

mission, in reviewing the proxy material that they

had before them for release to the stockholders of

the United Drug, Inc., for its annual meeting, had

determined my sale of stock in October and De-

cember, 1945—stock which I had owned for five

years before that—and my subsequent exercise of

the option on December 31 of that same year, were

transactions within the scope of Section 16 (b),

and that these transactions would have to be set

forth in detail on the proxy material that was about

to be released for stockholders, or that I pay over

to the company the sum of $12,659.

Q. What did you do?

A. I returned to Los Angeles as soon as possible,

and' discussed the matter with the president and

treasurer and members of the executive [22]

committee.

I reminded them of the circumstances surround-

ing the exercise of our stock option, not only in my

own situation, but theirs as well; that in reliance

upon the advice of counsel we had exercised these

options at the end of 1945. I had acted in complete

good faith, and where my stock I had sold in Sep-

tember and October had been stock I had owned
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for a long period, beyond the six months—in the
exercise of my option in December, it could have
been exercised by me at any time prior to the time
I did—back in March of that year, with respect to
all of it, and March 1, 1944, with respect to 1,000
shares of it; and, it didn't seem to me possible that
my transaction could be the sort of a so-called

short-swing transaction that was prohibited by Sec-
tion 16 (b).

Q. What reply did you receive from the com-
pany ?

A. The company was faced with a very serious
problem at that time in connection with their an-
nual meeting. The proxy material had been filed

with the Securities and Exchange Commission
awaiting their approval or disapproval, and it was
then to be printed, collated and distributed to some
20,000 stockholders, both here and abroad, in time
to get the proxies in for the annual meeting. They
also pointed out that any delay that went through
m meeting that deadline would seriously interfere
with the holding of the meeting, which wasn't very
attractive to the company, and they pointed out
that re-writing and re-printing the proxy material
would unnecessarily complicate [23] the solicitation
of proxies for the meeting, and requested that I pay
over to the company this sum of $12,659 to elimi-
nate the necessity of going through all that diffi-

culty in connection with the meeting.

Under the circumstances, it seemed that I had no
alternative but to pay over the money, which I did.
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Q. Was there a formal demand made?

A. Yes. After this discussion I received a

formal demand from the treasurer of the company

to make this payment, and I subsequently gave him

my certified check.

Q. But so far as the SEC was concerned, it is

a fact, is it not, that the company's proxy material

would have been approved if it had contained a

statement setting forth transactions

Mr. Eogers : I object, your Honor. It is a lead-

ing question. I don't think either of them know

what SEC would or would not have done.

The Court: Before ruling on the objection,

would you kindly read Mr. MacLean's question as

far as he went, and then, Mr. MacLean, you may

finish the question, and I will rule on your objec-

tion.

(Whereupon the pending question was read

by the Reporter.)

Mr. MacLean: I will withdraw that [24] ques-

tion.

Q. (By Mr. MacLean): Please state whether

or not, if you know, the SEC was willing to pass

a proxy statement which set forth the facts with

respect to your sale and purchase of United Drug,

Inc., stock?

A. Yes. I do know that for a fact. The SEC

was willing to approve proxy material if we set

forth in detail the transactions which I have just

described.

Mr. Eogers: I am still hazy, your Honor. If it
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is a question of what the SEC did approve, then
that is something I am sure he can testify on; but
as to the question of what they would approve, I
don't think any of us know the answer to that.

Mr. MacLean: I submit, your Honor, this wit-

ness is in a position to know what alternatives the
SEC tendered the company—whether to put out a
proxy statement that set forth the facts, including
the right to recover against Davis, or the possible
right to recover against Davis, or to let them send
out a proxy statement with no reference to pay-
ment by Mr. Davis.

The Court: Rather than argue this matter at
this time, may I just ask the Reporter to put a
mark at this place so that we may come back to it?

I think in order to clear up the matter of a pos-
sible objection to the question and the answer we
will have to stop for a few minutes to look at the
proxy itself, that is, the proxy agreement. [25]
Mr. MacLean: Which is Exhibit 8.

The Court
: And that will mean interrupting the

direct examination. I understand that you have an
objection to the question and the answer. Is that
correct ?

Mr. Rogers: Yes, your Honor.
The Court: Very well. The record will show

that, and we will return to this matter and take
care of it, and I will rule on that objection later. I
would rather do that than interrupt the direct ex-
amination.

Is that agreeable, Mr. Rogers?
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Mr. Eogers: Yes, your Honor.

The Court: Thank you for yielding in that way

at this time.

Now, will you proceed, please, Mr. MacLeanI

Q. (By Mr. MacLean) : Mr. Davis, please state

whether or not the executive committee informed

you as to their willingness or unwillingness to in-

clude a statement in the proxy material regarding

your sales and purchases, and the possible claim

against you of the company or its stockholders un-

der Section 16 (b).

A. They made it very clear to me they didn't

want to have the proxy material cluttered up with

the details of my transaction.

Q. The amount of $12,659 which you paid over

to the company—how was that computed? [26]

A. That figure was arrived at by subtracting

from the money I received from the sale of the

stock in October and December 1 of that year—

which was $25,441.50—the amount that I paid for

1,000 shares of my option stock, or $12,782.50,

which left a remainder of $12,659.

Q. Have you ever been reimbursed for the pay-

ment by you to United Drug, Inc.?

A. I have not.

Mr. MacLean: I understand, Mr. Rogers, you

are going to offer the 1945 annual meeting proxy

material ?

Mr. Rogers: That's right. 1945, 1947 and 8.

Q. (By Mr. MacLean) : After the exercise of

your option to purchase 2,000 shares on December
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31, 1945, did you ever subsequently exercise any
of the rights remaining to you under the stock
option agreement ?

A. Yes, I did. On March 7, 1946, I drew down
1,000 shares under the option, and on March 1,

1947, I drew down 1,000 shares under the option.
The stock had been split at that time and it was
2,000 shares.

Q. The stock was split at what time?
A. In June, 1946, it was split two for one.

Q. So that in the exercise of your rights under
the option you purchased 2,000 of the split shares
in March, 1947? A. That is correct. [27]

Q. Was the price split, too?

A. Yes. It became 63/8, where it had been 123^4.

Q. Did you ever make any further purchases of
United Drug, Inc., stock? A. No, I did not.

Q. What funds did you use to pay for the
United Drug stock that you purchased under the
option? A. I borrowed money.

Q. What was the security for the loan?
A. United Drug Company stock at that time.

Q. Was that always so, or did you put up
• A. No. I think it was in May, 1947, the bank
in Los Angeles that had the loan wanted more col-
lateral.

Q. Did you supply it? A. Yes, I did.

Q. How much ?

A. Approximately $21,000 worth of other securi-
ties that I bought in the open market at that time
for that purpose.
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Q. Was that your first investment in securities

of other companies? A. Yes, it was.

Q. When was the first sale that you made of

United Drug stock after the sales aggregating 1,000

shares which you made in October and December

of 1945, to which you testified?

A. In October of 1947. [28]

Q. How much did you sell at that time?

A. I sold 2,400 shares at that time.

Q. Of the split-up stock?

A. That's right.

Q. At what prices were those sales made?

A. 400 shares were sold for 8%; 1,00Q shares at

81/2; and then another 1,000 shares at 81/2.

Q. What was the reason for such sales?

A. The bank wanted more collateral for the

loan, and I didn't have any, so I sold the stock to

reduce the loan and collateralize it to the satisfac-

tion of the bank.

Q. When did you next sell shares in the United

Drug, Inc.? A. In June of 1948.

Q. How many shares at that time?

A. On June 8th I sold

Q. What was the aggregate, if you will give me

that? A. 7,400 shares.

Q. Of the split-up stock?

A. Yes. That is on the split-up basis.

Q. Those sales were made when?

A. June 8, 1948, I sold 3,300 shares at 634. On

June 9, 1,000 shares at 6%, and 1,000 shares at 7.

On June 14th I sold 500 shares at 7%, 500 shares



Commissioner of Internal Revenue 49

(Testimony of William F. Davis, Jr.)

at 7, 400 shares at TVs, and 300 shares at 7. On
June 18th, 400 [29] shares at 6%.

Q. How many shares did those sales leave you
with, Mr. Davis?

A. That exhausted all of my United Drug Com-
pany stock, except for 100 shares, and another 100
shares I had given to Boston University in Decem-
ber of the previous year.

Q. What was the occasion for the sales which
you made in June, 1948?

A. Again, the bank wanted more collateral, and
I didn't have any. By that time I carried the loan
with the bank on the optioned stock for quite a
while at substantial interest rates, and I had gotten
pretty much to the point where the whole option
plan turned out to be a snare and a delusion, and
I wanted to get out of it, so I instructed the bank
to sell the collateral I had and paid off the loan,
and that was the end of the option.

Mr. MacLean: Tour witness, Mr. Rogers.
The Court: At this time, and before you begin

your cross-examination, we will take a brief recess
for the Reporter, please.

(Whereupon a recess was had.)

The Court: Will you please proceed with cross-

examination, Mr. Rogers ?

Mr. Rogers: Yes, your Honor. Before doing
that, would it be in order for my brother and I at
this time to put [30] into the record some prices on
which we have agreed?

The Court: Yes.
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Mr. Kogers: It was too late for us to stipulate

these, your Honor.

The Court: Yes, sir. You may stipulate that

now.

Mr. MacLean: Go ahead.

Mr. Rogers: The average price on February 14,

1944^we agreed that the average price of this

United Drug, Inc., stock was $12.75.

Mr. MacLean: On the New York Stock Ex-

change.

Mr. Rogers: On the New York Stock Exchange

;

and then, on February 15, 1944, taking the high

and low and closing price—the high was ISi/g; the

low was 12%; and the closing price 1278-

On February 16, 1944, the high was ISi/g; the

low was 12%; and the closing price was ISi/g.

Mr. MacLean : It is so stipulated.

Mr. Rogers: I have here to be offered in evi-

dence, your Honor, the 1945 and 1946 returns. Do

you want me to offer them now or later—the re-

turns, your Honor?

The Court : You may do that.

Mr. Rogers: I have the 1945 and 1946 returns.

Do you want them to go in as one exhibit, your

Honor?

The Court: I think it is better to have them as

separate exhibits. The 1945 return, without objec-

tion [31]

Mr. MacLean: No objection.

The Court (Continuing): is received as

Respondent's Exhibit A.
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(Whereupon the document was marked Re-
spondent's Exhibit A for identification and re-

ceived in evidence.)

The Court: The 1946 return is received as Re-
spondent's Exhibit B.

Mr. MacLean: No objection.

(Whereupon the document was marked Re-
spondent's Exhibit B for identification and re-

ceived in evidence.)

Mr. Rogers: There is an amended return at-

tached to the 1945, your Honor. May I ask leave to

withdraw those to have photostats made?
The Court

: You may withdraw the exhibits and
make photostatic copies, and substitute photostats.

Cross-Examination

By Mr. Rogers:

Q. Mr. Davis, I want to show you what pur-
ports to be a photostatic copy of the check pur-
porting to have been signed by you, and I want to
see if you recognize your signature.

(Document handed to witness.)

A. Yes. That is my signature.

Q. What is the amount of that check? [32]
A. $12,659.

Q. To whom did you make that check payable?
A. United Drug, Inc.

Q. On what date? A. April 8, 1946.
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Mr. Rogers: Thank you. I would like to offer

this check in evidence, yonr Honor, or a photostatic

copy thereof.

The Court: Is there any objection?

Mr. MacLean: No objection.

The Court: The check is received as Respond-

ent's Exhibit C.

(Whereupon the document was marked Re-

spondent's Exhibit C for identification and re-

ceived in evidence.)

Q. (By Mr. Rogers): Mr. Davis, when you

gave this $12,659 back by means of this certified

check to the corporation, why did you do it?

Mr. MacLean: Your Honor, I object to the form

of the question. It assumes that Mr. Davis gave

something back. Mr. Davis made a payment over

to the company of $12,659.

Mr. Rogers : All right. I will accept that. I will

change my question.

Q. (By Mr. Rogers) : Why did you make out

this* check for $12,659, to [33] the United Drug

Company?

A. I had a formal demand from the treasurer

of the company to pay over that sum to them, fol-

lowing the communication from the Securities and

Exchange Commission.

Q. When you made that payment, am I to take

it that you did it under protest? Was that the only

reason you made that payment, simply because the

company said, "Here, you give me $12,659"?
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A. The company made the demand, and I was
an officer and director of the company.

Q. Do you usually do that when people ask you
to give them $12,659? Do you just give it back
without any reason, just because they ask you?
Mr. MacLean: I object to the form of the ques-

tion, on giving it back to the company.
Mr. Rogers: All right. Pay over.

The Witness: There was a good deal more in-
volved than that. I testified to the reasons that sur-
rounded my making that payment over to the
company. The position that the company was in
with respect to getting out their proxy material on
the annual meeting and the fact that they made
it very clear that they didn't want to extend the
deadline for the printing, the collating and dis-
tributing of their proxies. Of course, I was well
aware of the problem I was causing others there
in getting out their proxies for the [34] annual
meeting, and I had no alternative but to pay it

over. They made it pretty clear they wanted it done.
Q. (By Mr. Rogers): The company made it

clear to you they wanted it done? You said when
you were under direct examination that you talked
about the fact that you didn't want to clutter up
the proxy. What did you mean by that—you didn't
want to clutter up the proxy?

A. Perhaps that was a loose phrase, but let me
state it another way: The proxy material was aU
prepared and had been distributed to the Securities
and Exchange Commission for their study, and the
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ten-day waiting period, after which it can be mailed

and distributed to stockholders. To incorporate at

that time the details of my stock transaction m Oc-

tober and December of 1945, and the exercise of my

option in 1945, would, as I recall it, have necessi-

tated another half a page of that proxy material,

which would have meant recasting it and resubmit-

ting it, which would have extended our deadline

another ten days.

Q. Do you think that is cluttering up the proxy,

to unfold the truth to stockholders as to exactly

what goes on under 16 (b) ?

A. I don't understand that question.

Q. Do you think it is cluttering up the proxy to

tell the stockholders exactly how you obtained this

stock on [35] December 31, 1945?

A. I don't know it makes much difference what

I thought about it anyway. The company did not

want to have that additional material because it

would make for delay and it would complicate so-

licitation of the proxy.

Q. I want to show you what purports to be a

copy of the 1945 proxy.

(Document handed to witness.)

Q. (Continuing) : This is the 1945 proxy, your

Honor, and I wanted to show you that and see if

you recognize that instrument.

A. Yes, that is it.

The Court: That is an exhibit in this proceed-

ing, is it?
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Mr. Rogers: Not yet, your Honor. I hope to

offer it.

The Court: I think you might have it marked
for identification then.

Mr. Rogers : Yes, your Honor.
The Clerk: Exhibit D for identification.

(Whereupon the document was marked Re-
spondent's Exhibit D for identification.)

Mr. Rogers : There are two copies.

Q. (By Mr. Rogers) : Will you tell me what
that instrument purports to [36] be, Mr. Davis?
A. Yes. The top sheet here is the notice of the

annual meeting of stockholders, called a notice for
April 10, 1945. That is followed with several pages
of the proxy statement that accompanied that proxy
statement.

Q. Does that proxy statement contain the pic-

ture with regard to this option ?

A. Yes. Item 5 on the last page of the proxy
statement describes in some detail the option.

Mr. Rogers: Thank you. Your Honor, I would
like to offer these in evidence.

Mr. MacLean: No objection.

The Court: The documents which have been of-

fered are received in evidence as Respondent's Ex-
hibit D.

(Whereupon the docmnents marked Re-
spondent's Exhibit D were received in evi-

dence.)
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Mr. Kogers: I would like these documents, that

purport to be copies of the 1947 and 1948 proxies

to be marked for identification.

The Clerk: Exhibits E and F for identification.

(Whereupon the documents were marked Re-

spondent's Exhibits E and F for identifica-

tion.)

Q. (By Mr. Rogers): I show you what pur-

ports to be a copy of your notice of annual meeting.

Will you identify that, please? In 1947. [37]

(Document handed to witness.)

A. Yes. This is the notice of the annual meet-

inglnotice for May 6, 1947, annual meeting of

stockholders of the United Drug Company.

Q. Turning to the attached proxy statement,

does that contain a true picture as regards the ex-

ercise of the option here?

A. Yes. Item 7 of the proxy material states the

details with respect to the option.

Mr. Rogers: I thank you. Your Honor, I would

like to offer this in evidence.

Mr. MacLean: May I ask Mr. Rogers what pur-

pose the 1947—and I take it you are about to offer

the 1948—document has?

Mr. Rogers: The purpose is the same in that I

objected to your examination with respect to the

years 1947 and 1948. I think since 16 (b) is being

discussed here, we want to have the complete se-

quence of events.
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I
Mr. MacLean: With respect to the exercise of

the option?

Mr. Rogers: That's right.

Mr. MacLean: By Mr. Davis and the others?
Mr. Eogers: That's right.

Mr. MacLean
: I have no objection if it is offered

for that purpose. [38]

The Court: The document marked for identifi-

cation as Exhibit E is received in evidence as Ex-
hibit E, and the document marked for identification
as Exhibit F is received as Exhibit F.

(Whereupon the documents marked Re-
spondent's Exhibits E and F, respectively, for
identification were received in evidence.)

Q. (By Mr. Rogers): Finally, I am showing
him the 1948 notice of annual meeting and the
proxy notice. Will you identify that, please?

(Document handed to witness.)

A. This is the notice of annual meeting of stock-

holders—notice for May 4, 1948, accompanied by
the proxy statement and proxies.

Q. All right. Does that contain a true picture
there with respect to the exercise of the option?

A. Yes. Item 1 of Part IV of the proxy state-

ment describes the option plan.

Mr. Rogers: Your Honor, I offer this in evi-

dence.

Mr. MacLean: Is that offered for the same pur-
pose?
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Mr. Rogers: Yes.

Mr. MacLean: No objection.

The Court: Has that been marked for identifica-

tion?

The Clerk: This is marked as Exhibit F, your

Honor, and I believe it has been received. [39]

The Court: I didn't understand before you were

not offering that as an exhibit along with Exhibit

E. I now receive it for the second time in evi-

dence.

Mr. Rogers: I am sorry, your Honor. I slipped

on that.

The Court: That exhibit is received.

Q. (By Mr. Rogers) : On that $12,659, when

was that money first your property? When was it

first in your hands, and when did you first realize

it as income?

Mr. MacLean: I would like to have a foundation

laid for the question of when Mr. Davis realized

any income with respect to that particular amount

of money.

The Court: I think the question isn't exactly

clear. May I inquire of you for the Court's infor-

mation what you mean by that question?

As I understand the facts, you are referring now

in your question to 1946. Is that correct?

Mr. Rogers: Yes, your Honor. Maybe if I ask

him a few questions, I think it would bring the pic-

ture out.

The Court: May I ask you another question,

then? Are you referring to the Petitioner's sale



Commissioner of Internal Revenue 59

(Testimony of William F. Davis, Jr.)
of the original stock which he had purchased, or are
you referring now to the purchases of stock under
option? Which part of this transaction have you
in mind at this time? [40]
Mr. Eogers: I have the first part, your Honor,

where he sold the 1,000 shares.

The Court: Well, your question is, at what time
did he consider that he had realized income from
a sale?

Mr. Rogers: When did he report-first of all, Iam trying to do it by question and answer, and' if
I could ask him two or three questions, on what he
did on October 25, and what he did on December 1
and what he did on December 31, then I could lead
into this question.

The Court: Very well. If you only have the
problem of asking your direct questions, instead of
trying to cover everything in one question—which
It is better to do under the usual cross-examination
—then you can just proceed.

Mr. MacLean: I would like to point out, these
questions are covered by the material in the stipu-
lation. Paragraphs 8 and 9, as to what was done on
those questions.

Mr. Rogers
:

Yes, but the point is, unless I am
allowed to help your Honor to see the picture
clearly—this is a very important question I want to
ask.

The Court: I understand it. There is no objec-
tion to your rephrasing the question.
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Mr. MacLean: No objection.

The Court: Will you please proceed then to ask

the several questions you have in mind? [41]

Q. (By Mr. Rogers) : As I understand it, you

realized, or you sold 1,000 shares of stock in Oc-

tober and November, and reported income of $25,-

000. Is that correct?

A. I sold shares in October and December. De-

cember 1, 1945.

Q. How much income did you report?

A. I reported the sale.

Q. You reported the sale ?

A. That's right.

Q. How much did you report?

The Court: May I ask you, Mr. Rogers, whether

you are asking the witness about whether he re-

ported his sale to the SEC, or to his directors, or

to the Commissioner of Internal Revenue?

Mr. Rogers : I mean to the Commissioner of In-

ternal Revenue, your Honor.

The Court: The return is in evidence, isn't it?

Mr. Rogers: Yes, your Honor.

The Court: Wouldn't the item speak for itself

in the return?

Mr. Rogers: Yes, your Honor.

The Court: Now, let us look in at Respondent's

Exhibit B. Is that correct? Which is the return

for 1946.

Mr. MacLean: It should be the return for 1945.

The Court: Thank you, Mr. MacLean, very
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much. I [42] believe the item you have in mind,
Mr. Rogers, is reported in the schedule of long-

term capital gains and losses. Assets held for more
than six months, 1,000 shares United Drug, Inc.,

purchased 1938-1940, sold 1945. Reported sales

price, gross, $25,441.50. Cost or other basis,

$4,971.88. Gain, $20,469.62. Gain to be taken into

account, $10,234.81.

Now, in order that I may understand your ques-
tion, I assume that you are laying a foundation for

something to follow, by asking the witness how he
reported that transaction?

Mr. Rogers: That's right, your Honor.
The Court: And he reported that in his return

for 1945, which he filed in Los Angeles on February
13, 1946. Now, Mr. Witness, you recall that you
reported this item in your income tax return, and
the Court shows you Exhibit A, your 1945 income
tax return. That clears that up.

Now, what is the next question?

Q. (By Mr. Rogers) : The second part of the

picture is, tell us in your own words what you did
on December 31, 1945—the second part of this

transaction ?

The Court: This is just, as I understand it, a
repetition of some of the facts that have been stipu-

lated. Counsel is laying a foundation for some
question to follow.

The Witness : I drew down these shares to which
I [43] was entitled to under my stock option con-
tract.

I
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Q. (By Mr. Rogers) : That's right, and at that

time you said you had no idea of 16 (b). You didn't

think you were violating any law?

A. Yes, sir. That is correct.

Q. Then, when it came to April 8, 1946, you had

just received a letter from SEC. Is that correct?

A. Well, there had been not only letters, but a

number of telephone calls.

Q. That's right. And when you received that

letter, then three months later you then made out

this check. Is that correct?

A. It didn't follow quite in that order. I got the

first message when I was in Mexico City, as I have

already testified. That was a long-distance tele-

phone call of the information that had come from

the Securities and Exchange Commission.

I then returned to Los Angeles and discussed the

matter at length for a matter of a week or ten days

with the officers of the company, and with George

Hills, who was acting as our outside counsel at that

time.

Q. That is fine. When you discussed this with

the officers of the company, you say you discussed

this with counsel? A. That's right. [44]

Q. Did 16 (b) then come into your mind?

A. Very definitely, because that was the occasion

for the whole thing.

Q. Fine. Then you took this $12,659 payment by

check and gave it to the company?

Mr. MacLean: And made it to the corporation.
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Mr. Rogers: All right. Made the check to the
corporation.

The Witness: Yes. That is correct.

Q. (By Mr. Rogers) : Have you ever appealed
this matter in any way to the corporation? Have
you ever protested it? You never protested it to the
corporation? A. We discussed it at length.

Q. Have you ever appealed this 16 (b) question
in the Federal Courts ? A. No.

Q. So that then what you are doing now is, you
are coming into the Tax Court of the United States
and asking the Tax Court of the United States to
pass upon the question as to whether or not this is

a 16 (b) profit?

Mr. MacLean: I object to that question as call-

ing for a legal conclusion. We are asking to be
allowed a deduction for this amount paid to the
company.

The Court: The objection is sustained. The [45]
question is quite argumentative, I should think, Mr.
Rogers. That is something you may very well argue
on your brief.

Mr. Rogers: We are going to argue that on
brief, your Honor, but in fairness to the Court, that
is one of the issues here. Our point is, he is trying
to claim in his 1946 year as a tax deduction some-
thing that has already been passed upon, or he prac-
tically admitted, as a 16 (b) profit.

Mr. MacLean: Your Honor, I submit that is a
legal question, as you have ruled, and not something
for the witness to testify on.
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The Court: The objection is sustained, Mr. Mac-

Lean.

Mr. Rogers : Your Honor, this is the letter which

was sent out by SEC, which I am going to show to

the witness.

Q. (By Mr. Rogers): I show you this letter,

and will you identify it?

(Document handed to witness.)

A. Yes. This is a photo-print of a letter ad-

dressed to George S. Hills, who was counsel for the

company at that time, from the Securities and

Exchange Commission, dated March 21, 1946.

Q. And it is signed by whom?

A. Perry Heller, Assistant Director, Corpora-

tion Finance Division.

Q. When that letter was received by the com-

pany, what followed that? [46]

A. This letter was received by George Hills. A

copy was sent to the company.

Q. What happened when the company received

that letter from SEC?

A. They got in touch with me in Mexico City.

Q. Yes, and then you did what?

A. I got back to Los Angeles just as soon as I

could—in a day or two.

Q. Yes, and then you conferred with the counsel

and the directors?

A. The president and the directors.

Q. And you decided to do what?

A. To pay $12,659 over to the company.
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Q. Did you feel that any injustice was being
done to you then? A. Certainly.

Q. You did? A. Yes.

Q. Did you ever express that feeling in any way
to the SEC?

A. I had no talk myself with the SEC, but I am
very sure Mr. Hills, on my behalf, did.

Q. You just felt a sort of silent resentment and
you paid back $12,659 without protesting to any-
body. Isn't that correct? [47]
A. I don't think it was very silent, Mr. Rogers.

Q. Well, to whom did you register this objection
and put it on record? Did you either do it in court,
or on record with SEC?
A. I had no talk with the SEC. All talks

Q. You had no talk with SEC?
Mr. MacLean: May he complete the answer to

the question, so the stenographer can get it?

Mr. Rogers: Proceed.

The Witness: I hadn't finished my sentence.

Mr. Rogers : I am sorry.

The Witness: But there were discussions with
the SEC on my behalf by George S. Hills, who was
outside counsel for the company.

Q. (By Mr. Rogers) : Have you any records of
those discussions? A. I haven't any records.

Q. Have you called any witnesses to testify to

these discussions? A. No.

Q. Then as far as this court knows then, you
responded to this letter that was sent out by SEC
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by paying over the $12,659 to the corporation, and

you let it drop at that. Isn't that correct?

Mr. MacLean: I submit, your Honor, that the

record [48] speaks for itself as to what it shows.

The Court: If that is an objection, I will over-

rule the objection and ask the witness please to

answer the question as best as he can answer it.

The question calls for an explanation on your part,

and you can give a full explanation.

Will you read the question, please ?

(Whereupon the pending question was read

by the reporter.)

The Witness: No. Let me try to answer your

question in parts, because there seems to be two or

three parts to it. First, in addition to the letter

from the SEC, there was a formal demand made

upon me by the treasurer of the company to pay

over this money, and as a consequence of that, and

the situation the company was in, I did make the

payment. With respect to letting the matter drop,

if you mean by that, did I bring action to get the

money, or anything of that kind, no. Nothmg

further was done.

Q (By Mr. Rogers) : Tell me, Mr. Davis, do

you think it is a good bargain to sell 1,000 shares

of stock for $25,000, and then to buy 1,000 shares

of the same stock for approximately half that price?

Do you think that is a good bargain?

A. Why, I suppose it is, if you mean my option

stock? It is more or less the purpose of the option

plan. [49]
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Q. That's right. Your option stock.

_ A. That's right.

P Q. Whether it is done by option, or whether it
IS done on a straight repurchase, it is a good bar-
gain, lou will admit that?
A. I would think so.

Mr. Rogers: Fine. Thank you. That is all.
Mr. MacLean: No further questions.
The Court: Mr. Davis, reference has been made

to Mr. George S. Hills. I believe you say he was
outside counsel for the company. You have testified
that you were general counsel for the company
Now, the record may be clear on that, but do I
understand that during 1945 and 1946 vou were
general counsel for the United Drug Company?
The Witness: That is correct, your Honor.
The Court: May I ask you to make it clear who

Mr. George S. Hills was?
The Witness: Yes. Mr. Hills, your Honor, was

a partner in the former firm of Rogers, Hoge and
Hills of New York, and they were—and for the
preceding several years—we had engaged that firm,
particularly Mr. Hills, in connection with our proxy
material, and also in connection with certain trade-
mark items. But, Mr. Hills had had a great deal
of experience with the SEC on proxy materials
with companies that were at one time associated
with United-Sterling [50] Drug Company, and
Bristol-Meyers, and Vick Chemical Company were
all at one time associated with United Drug Com-
pany—and because of his experience in getting
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proxy materials properly presented to the Securi-

ties and Exchange Commission, the company had

had him handle our proxy material for that year

and the preceding two or three years, and some

trade-mark items that his firm handled for us. That

was all their firm did.

I was still at that time completely in charge of

the legal affairs of the company as general counsel.

The Court: The Court would like to ask the

witness some questions, and if counsel has any

objection or can assist the Court, I would appre-

ciate it very much if you gave us such support in

this matter.

Certain facts have been stipulated, and several

exhibits attached to the stipulation have been re-

ceived in evidence, and the Court has not had an

opportunity to read over the exhibits.

There is also a matter pending relating to Ex-

hibit 8. Objection was made to a question that was

asked during the direct examination, and I said

that I would not interrupt the direct examination

and we would go back to it later. So, the questions

that I have in mind I think may be answered by

some of these exhibits, but before we conclude the

trial, it might be helpful to the Court to inquire a

little' bit about [51] certain matters with this wit-

ness, who is general counsel for the corporation, and

so has a good understanding of the arrangements

that were made for giving officers of the company

options.

Mr. MacLean: Certainly, your Honor.
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y J^^^
^^'''^*= I ^^ant to get this clear in my mind

P We understand, of course, what an option to pur-
chase stock IS, and we understand that there is a
not uncommon practice of companies adopting a
plan under which officers, and sometimes employees
are given an option to purchase stock of the com-
pany at a price stated in the option. Now, in this
proceeding apparently there was an option plan
You have referred to it, Mr. Davis, in your own
testimony.

The Witness: That is correct, your Honor.
The Court

:
Now, will you state briefly what the

option plan was under which you purchased some
stock m exercise of an option and made that pur-
chase at the end of 1945? Would you like to refer
to any exhibit for that?

Mr. MacLean: Would you like the stipulation^
The Witness: Yes.

(Document handed to witness.)

The Witness: If your Honor please. The direc-
tors of the parent company, United Drug, Inc.,
determined that it would be a good thing for the
operating company or executives to have a stock
option plan. Accordingly, a committee was [52]
appointed by the Board of Directors to formulate
such a plan, known as the Stock Option Committee.
The Court: When was that committee ap-

pointed?

The Witness
:

I believe it was arranged early in
1944.
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Mr. MacLean: 1943, I believe it is.

The Witness: That is correct. The appointment

of the committee was made in 1943, and they made

their report early in 1944. That was followed by

appropriate vote of the Board of Directors, and the

Stock Option Committee were authorized to select

the executives of the company to participate under

the plan, and were further authorized to fix the

price at which the stock would be purchased. That

price was fixed at the average price on the close of

the New York Stock Exchange on the day preced-

ing the day the plan was put into effect.

It was put into effect on February 15, 1944, and

the average price on the New York Stock Exchange

of the stock on the day preceding was 123^, and

that became the option price.

Under the terms of the option contract which

each of us were granted, we were entitled—we had

varying amounts of stock which we could draw

down. In my case it was a total of 5,000 shares,

and my first right accrued on March 1, 1944, and

the next one was March 1, 1945, 1,000 shares; and

on [53] March 1 of each succeeding year, until 5,000

shares had been drawn down.

In the case of the president of the company, it

was 15,000 shares, I think, and in some 1,000, and

in some 2,000 shares.

The Court: May I ask you a question there,

please? When did you have to exercise the option

to draw down each portion of the total that you

were allowed?



Commissioner of Internal Revenue 71

(Testimony of William F. Davis, Jr.)

The Witness: On or after March 1, 1944, and

prior to March 1, 1949, with respect to the first

thousand. With respect to the second thousand it

was on or after March 1, 1945, and prior to March

1, 1950. The third thousand was on or after March

1, 1946, and prior to March 1, 1951. The next one

was on or after March 1, 1947, and prior to March

1, 1952. The last one was on or after March 1, 1948,

and prior to March 1, 1953.

The Court: When you purchased stock under

your option at the end of 1945, which option were

you exercising?

The Witness: It would be my first and second,

because the first one could have been exercised on

March 1, 1944, with respect to the 1,000 shares, and

the second one on March 1, 1945, with respect to

1,000 shares, and on December 31 I drew down both

1,000 shares, or 2,000 shares, as did all the other

executives under the plan, except one. Why he

didn't, I don't recall, but seven out of the eight

did. [54]

The Court: Now I am going to ask your counsel

a question.

Mr. MacLean, we had here an option plan adopted

by the directors, I expect, of the corporation. Is

that right?

Mr. MacLean: That's right, and reported to the

stockholders.

The Court: Did the stockholders have to ap-

prove it?

Mr. MacLean: No.
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The Court: If an officer of the corporation who

came nnder this plan didn't have any of the United

Drug Company stock and didn't go out into the

market and sell some stock that he had, but exer-

cised his option to buy some stock of the company

imder this option plan, under those facts no ques-

tion would arise under Section 16 (b) of the SEC

Act?

Mr. MacLean: None at all, your Honor.

The Court: Very well. Now, how many officers

were covered by this plan?

The Witness: As I recall it, your Honor, there

were eight.

Mr. MacLean: Eight to ten, to my recollection.

The Court: Are you the only officer of the cor-

poration who found himself in the position of

having entered into a transaction or transactions

which came within the scope of 16 (b) of the SEC,

or are there other officers of the corporation? [55]

The Witness: No. I was the only one, your

Honor, because I made a sale in October.

The Court: As general counsel for the corpora-

tion, were you aware of the provisions of 16 (b) of

the SEC?
The Witness: Yes, I was, your Honor, but I

didn't believe this transaction was illegal. It never

occurred to me it was, because it was option stock.

The Court : Because the stock you were purchas-

ing was option stock?

The Witness: Yes, and by which I could have

purchased as much as ten months ahead, with re-
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spect to half of it, and a year and ten months with
respect to the other half of it, going back to March
of 1944.

The Court: Now you are mentioning some dates.
When was the provision that is so important here—
16 (b) of the SEC Act—enacted?
Mr. MacLean: In the Securities and Exchange

Act of 1934, your Honor.

I
The Court

:
It was not a statutory provision that

was enacted within a close time of this transaction?
Mr. MacLean

:
It had been in for approximately

ten years.

The Court: You testified you received advice
when you were in Mexico City that the problem
had come up in connection with the sale of your
original stock in the exercise [56] of your option
to buy stock under the option plan, and it isn't
quite clear to the Court how you happened to re-
ceive that advice or from whom you received it. Let
me ask you to assume facts of this kind: The cor-
poration has an outside counsel. Some matters are
referred to him, and let us assume that he, in carry-
ing out his duties as counsel, says, ''Now, look here.
Have you reported this matter to the SEC? You
are supposed to.''

So a report is made and then some ruling comes
from the Securities and Exchange Commission.
After a ruling has been made, then the officer of the
corporation who is affected by the ruling is advised.
Now, I am assuming some facts of this kind as
being probably typical of the way in which a person
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in your position would get some advice of this kind.

Now I can come to my question.

Can you tell the Court any more than you have

already covered in your testimony, as to how a

ruling came from the SEC, and more of the details

about it, and the purpose of the question is this:

You have been asked on cross-examination questions

that deal in general with the hypothesis that you

were called upon to do something which you could

have resisted, but failed to resist, and having failed

to resist, you now are in a rather unexplainable

position, so far as a tax item is concerned. Those

questions have been asked you and you have an-

swered them, of course. I assume you answered

them as fully [57] as you can, but I believe you

might be able to supplement your answers by ex-

plaining a little bit more of what I would call the

mechanics that were involved; and, even though my

question is extended by my saying any more, I want

you to understand why I am asking you the ques-

tion. You were the general counsel, but you were

not handling this particular matter, so you may not

know how it was handled, but if you do know how

it was handled, tell the Court how a matter of this

kind was handled, and go into as much detail as

you care to go into and can go into.

The Witness: I would be very glad to, your

Honor. Perhaps it is best to start at this point. I

have already testified in connection with my sales.

I filed and filled out what are known as Forms 4,

which are required by officers and directors of listed
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corporations to file with the SEC. In other words,
the law requires, or regulations require that this
information with respect to any sale or any pur-
chase be filed with them within ten days of the
following month, and at the appropriate time in
each case I filed the appropriate forms, and made
full disclosure to the SEC, so it wasn't a question
of my not making a full disclosure to them, or
proper reports, but it was because of those reports
I had filed that when the time came to approve the
company's proxy material, Mr. Heller, checking our
particular file for the SEC, checked my Form 4
for the proxy statement, which indicated I had [58]
exercised along with others my stock option.

Then it brought to his mind, ^^This is a 16 (b)

problem," which, frankly, is the first time that par-
ticular situation had ever occurred to anyone as
being a 16 (b) problem.

As a consequence, the company having filed with
the SEC this proxy material for examination before
it can be sent to stockholders, and in the process of
making that examination, this so-called deficiency

was brought to light with respect to the Forms 4
that I had filed, and the proxy material, which
showed I had exercised my option.

The Court: Now I will have to interrupt you,
because you have now mentioned something that is

going to be the subject of the next and last question
the Court wishes to ask you. Reference has been
made to proxy material.

The Witness: Yes.
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The Court: What have we in evidence on that?

We have Exhibit F. Of course, we know what is

ordinarily covered by a proxy that is sent to stock-

holders along with the rest of the annual meeting.

The Witness: It is a proxy statement, your

Honor, I had in mind.

The Court: But ordinarily the material that is

covered in a proxy that goes to stockholders before

an annual meeting of a corporation, more or less

sets forth the agenda [59] of the meeting to be

held, and asks the stockholders to sign the proxy,

which gives the stockholders' vote to a proxy. If

the proxy statement doesn't cover the agenda of

the meeting, then it is a general form or general

authorization to a proxy to vote this stock of the

person who signs the proxy.

Apparently that isn't what you are talking about

here at all. You are talking about a proxy state-

ment or proxy material.

The Witness: That's right.

The Court: Then you have to remember there

is another custom that is followed, that prior to the

annual meeting of the stockholders, or maybe the

annual meeting of the directors of the corporation,

a report is made to the stockholders that sets forth

the financial position of the corporation and a finan-

cial statement, with assets and liabilities, and the

progress of the business during the year, and profits

that have been made during the year, and develop-

ment of certain matters that were reported to stock-
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holders in the prior year, and that sort of thing,
which IS an annual report of the corporation.
The Witness: That's right.

The Court: Now, the confusion in the Court's
mmd that comes when both counsel for Respondent
and yourself as a witness used the expression
"proxy material" is that the Court doesn't know
what the expression means. [60]
The Witness

: May I clear it up, your Honor?
The Court: So, suppose you interrupt the an-

swer to my rather long question and clear that up.
The Witness: I would be very glad to. If you

look at Exhibit F
Mr. Rogers

:
Your Honor, may I help you to get

a clearer picture? He is referring to these forms,
and I think if they were in evidence and you could
look at them and the proxy material, you could
follow the picture. These are the Form 4's.

The Court: The Form 4 is an SEC form?
Mr. Rogers: That's right, your Honor.
The Court: Is there any objection to having

that in?

Mr. Rogers: These are the Form 4's.

Mr. MacLean: I have no objection, except they
include some that are irrelevant.

The Court: That is only cumulative, and prob-
ably it would be convenient to have an exhibit in
that form.

Mr. Rogers : I offer them in evidence.

The Court: Without objection, the exhibit is re-
ceived as Exhibit G.
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(Whereupon the document was marked Re-

spondent's Exhibit G for identification and

received in evidence.) [61]

The Witness : When I spoke of proxy material,

I spoke of a proxy statement. It has been required

by the Securities and Exchange Commission since

1934 of all corporations who are listed on a national

exchange, that a proxy statement has to comply

with a pretty detailed set of requirements put forth

by the regulations of the SEC, one of which involves

the disclosure of ownership of stock by officers and

directors, and it was in compliance with that par-

ticular requirement of their regulations that this

particular issue came up.

In the earlier Forms 4 I had filed it showed my

purchase and sale of stock, which they had in their

file in Washington. They checked that against the

proxy statement itself, which shows the stockhold-

ings not only of myself, but of course the others of

the officers and directors.

The Court: Now to be clear in the record, when

you use the word ^^statemenf' would you please use

a synonym to that?

The Witness: Yes. The regulations of the Se-

curities and Exchange Commission require listed

companies to furnish to their stockholders, of

course, what they refer to as a proxy statement, as

a condition to asking their stockholders to send in

proxies.

The Court: That is not the balance sheet state-

ment, then? [62]
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The Witness: Oh, no.

The Court: It is not an asset and liability state-
ment?

The Witness: No.

The Court: It is a narration of some sort?
The Witness

:
Yes, sir, with particular respect to

the matter of salaries paid to officers and directors.
The Court

:
You are using the word "statement"

there in the sense of using the word "report"?
The Witness: Yes. "Statement" is the word in

the regulations. That is what they call it, and that
15 what the companies have to call it.

The Court: The Tax Court has to be clear about
that. When I read the record I want to know what
I am reading.

Now, that statement or report was required by
the regulations issued by the Securities and Ex-
change Commission in connection with Section
16 (b), and was to be sent to stockholders of a cor-
poration that came under the regulations as a listed
company, prior to the annual meeting?
The Witness: That statement had to accompany

the proxies or the request for stockholders to file

proxies, which was requested by law.

The Court: It was to go out before the annual
meeting ?

The Witness: That's right. [63]
The Court: Along with the proxies to be sent to

stockholders. That clears that up.

Counsel called my attention to Exhibit 8—notice
of annual meeting of stockholders for 1946. Appar-
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ently the subject matter of this inquiry is the

"proxy statement" that is found in Exhibit 8. In

this report to the stockholders one of the facts to

be reported shows the number of shares of capital

stock owned by ofdcers, and also owned by em-

ployees. Supposing you point out to me just where

this item is in this report.

(Document handed to witness.)

The Witness: In the middle of the page here,

your Honor, is captioned "Owns Beneficially Capi-

tal Stock of Corporation March 15, 1946." Then,

opposite the names of each of the candidates for

election to the board, of which I was one, appears

the number of shares of stock that they owned on

that date.

The Court: Is that the reason why you were

obliged to consider whether certain details should

be put in the report, or is it because you were a

candidate for election? Is that the reason?

The Witness: That's why my stockholdings had

to be disclosed.

The Court: You see, that isn't a point that has

been made clear so far. I understood it was just

a matter of [64] reporting the stock ownership of

all officers and directors. That would be something

like reporting the number of employees that hold

stock. It isn't the same matter at all.

The Witness : No. This is in satisfaction of that

requirement of the SEC regulations, and all listed

companies must do that.
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The Court: What is the regulation then? There

IS something that we don't understand.
The Witness: I believe it is Regulation 14 X
The Court: What does the regulation say?
The Witness

:
It details the statements you must

make in a proxy statement, one of which is a writ-
ten statement of all the holdings of officers and
directors of the company.
The Court: You mean of those who are holding

the office, or those who are to be elected and on a
slate to be elected for office?

The Witness: The candidates for election to the
board in every case were re-elected. We were all
candidates for re-election.

The Court: All right.

The Witness
: Now to go on, your Honor

Mr. Rogers: I think one thing that would help
your Honor
The Court: I would appreciate your not inter-

rupting my train of thought. I try not to interrupt
your train of [65] thought. Also, it interrupts the
record.

Mr. Rogers
: I am sorry, your Honor.

The Court: Let us get back to this matter of
necessity you have been talking about. You owned
some stock you had been purchasing on the market
from 1936 up to 1940.

The Witness: 1938.

The Court: You decided to sell some of that
stock in 1946, in December—1945, in December—
and you also decided to exercise an option. You
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were entitled to it. There is nothing wrong about

that, as I understand it. The Government doesn't

contend there was anything wrong about his exer-

cising an option?

Mr. Rogers: That's right, your Honor, be-

cause-

The Court : Do you contend there was anything

wrong about his exercising an option?

Mr. Rogers : This was a repurchase of the stock

that he had sold within sixty days.

The Court: Maybe you do contend there is some-

thing wrong about it, but the

Mr. Rogers: That is the point, your Honor.

The Court: But the point is, you had to report,

and the company had to report the stock that you

owned in the corporation. You had to prepare to

make that report before the proxy notices were

sent out to the annual meeting in 1946. I don't see

what problem you have there. You say you [66]

didn't want to clutter up the proxy notice, or the

proxy material. What do you mean by cluttering

up the proxy material?

The Witness: Perhaps I can illustrate that to

you in this way, your Honor: When the Securities

and Exchange Commission examined this material

which is just in the shape it is in now, they came

to an item here with respect to Davis and saw his

holdings were 4,000 shares. It indicated my hold-

ings at that time were 4,000 shares.

The Court: What do you mean "at that time"?

The Witness : As of March 15, 1946.
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The Court: Wasn't that a fact?
The Witness

:
Yes. That is the fact. So the ex-

aminer in the SEC routinely compares each one of
these figures with the Forms 4 that have been filed
with him during the interim period during the year
The Court: Yes.

The Witness
: He saw on my Forms 4 that I had

sold stock in October, and purchased stock
The Court: You sold 2,000 shares of stock in

October?

The Witness: 1,000 shares of stock in October
The Court: Yes.

The Witness
:
And purchased stock in December.

The Court: How much did you purchase?
The Witness

: 2,000 shares under the option [67]
in December, which was within six months, and that
six months period is important because that is the
basis of 16 (b).

The Court: All right. He saw the item.
The Witness: That's right.

The Court: And that was of interest to SEC?
The Witness: That's right.

The Court: But so far as the reporting that you
had 4,000 shares on March 15, 1946, wasn't that
true that you had that?

The Witness : That was true.

The Court: Was he questioning that?
The Witness

: No, your Honor, but in comparing
that with the Forms 4 that I had filed, it came to
him that the sale by me in October, and a purchase
within six months in December, was a violation of
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16 (b), because it was within the same six months,

and he brought that to Mr. Hills' attention.

The Court: That takes us back to your explana-

tion of how the matter came up.

The Witness: Yes.

The Court: All right; that is clear. We may

want to resume that, however.

Now, one other thing. You testified at some time

in your testimony that the reason you turned back—

I beg your pardon, Mr. MacLean. I made that same

mistake. That apparently is a natural mistake and

does not indicate I am arriving [68] at any con-

clusions of any kind about this. When you made

out a check to your corporation for the difference

involved, I believe you testified that there was a

little problem about the amount of detail that would

have to go into the statement, and that the directors

advised you that they didn't want to have to clutter

^p_I think you used that expression—clutter up

that statement with that detail.

I am not clear about that. I don't know what you

mean by that.

The Witness: May I illustrate it by going on

from the point I left off?

The Court: I wish you would.

The Witness : The examiner got up to this point

and compared these holdings with my Form 4, and

then determined there was a 16 (b) problem, because

it was shown I had sold and purchased within six

months. So then he notified Mr. Hills, our counsel,

as far as the SEC was concerned either the com-
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pany would have to add to this proxy statement,
as submitted, a statement in accordance with a
paragraph of this letter here from the SEC to Mr
Hills

The Court: Under date of March 21.

The Witness: Of Exhibit 7, which paragraph
reads

:

''It is noted from reports filed by Mr. Wil-
liam F. Davis, Jr., he sold and purchased shares
of stock of the issuer within a period of six

months. If these [69] transactions resulted in

profits to Mr. Davis which are recoverable by
the issuer under Section 16 (b) of the Securi-

ties and Exchange Act of 1934, it appears that

the facts with respect thereto should be dis-

closed in the proxy statement, pursuant to Item
514 of Schedule 14 (a) of the proxy rules, to

the extent that any such profits were material

in amount."

Continuing on, your Honor, the SEC, by this in-

formation and all information by telephone and
otherwise to Mr. Hills, and then through to us,

stated that such a statement spelling out all this

detail would have to be added to the proxy material

somewhere, which probably would mean by another

page ; or, in the alternative, that I pay over to the

company the amount of profit they computed as

being the profit realizable under Section 16 (b),

which turned out to be $12,659.

The company said to me, ''Now, to put this ma-
teriar'—and they used the expression "clutter



86 William F. Davis, Jr., etc., vs.

(Testimony of William F. Davis, Jr.)

^p''_^Ho put all the details of your proxy transac-

tion in the proxy material would require another

full page, and we have a deadline in getting the

proxy out anyway, because we had 26,000 proxy

stockholders," and I didn't want to do it, so I paid

all this money over, which would satisfy the SEC

because they said, ^^If Davis pays it over there is

no statement necessary, but if he doesn't, then we

will require you to put in the statement that [70]

any stockholder may bring suit within two years in

the name of the corporation, or on behalf of the

corporation, against Davis, to recover this alleged

profit because of violation of Section 16 (b).

The Court: That is the law, providing that a

stockholder could bring suit?

The Witness : That is correct, sir, and the SEC

would require us to make such a statement to the

stockholders, so that they would know they had that

right.

The Court: All right. That answers the question,

and so that the record will be clear in the matter of

where the answer to this question that the Court

asked ends, let me say that my question is an-

swered. I have no further questions to ask this

witness at this time, but since the Court asked these

questions, and the Court's questions may have

raised questions in the minds of counsel, may I ask

Mr. MacLean, do you wish to ask the witness any

questions either on redirect, or in connection with

the questions that the Court has asked and the an-

swers which the witness has given to the Court's

questions ?
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Mr. MacLean
: May I ask a couple, your Honor ?

Redirect Examination

By Mr. MacLean:

Q. Mr. Davis, after the SEC's letter of March
21, 1946, offered in evidence as Exhibit 7, shown
to you, did you [71] make a study of Section 16
(b) ? A. Yes, I did.

Q. You are a lawyer? A. Yes, I am.
Q. Did you form any opinion as to your legal

liability to the company with respect to this amount
which you subsequently paid over? A. I did.
Mr. Rogers

: I object, your Honor.
The Court: Objection overruled.

Q. (By Mr. MacLean) : What was that opin-
ion?

A. My opinion was that by very severe and
strict interpretation of Section 16 (b) I was liable
to the company for $12,659.

Q. Literally you were within the terms of the
statute ?

A. Yes. Literally I was within the terms of the
statute, but I never felt I was within the terms of
the spirit of the statute.

Q. Do you know whether under the statute the
SEC has power to exempt transactions not within
the spirit of the statute?

A. Yes. They do have such power.

Q. Do you know whether any request was made
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on your behalf for such exemption in your [72]

case?

A. It most certainly was. Yes.

Q. Was it granted or denied?

A. It was not granted.

The Court : May we have better evidence on that

point, Mr. MacLean? It is not that the Court does

not believe the witness who is testifying, but the

point is, that is a very important fact. If you make

an aplication to an administrative officer, that is a

written application, and if the agency makes a

denial of the application, that is usually done under

writing. Wouldn't the best evidence of that be

for you to present to the Court a copy or the origi-

nal, or a photostatic copy?

Mr. MacLean: My difficulty I can make appar-

ent, your Honor, by asking Mr. Davis some ques-

tions.

Q. (By Mr. MacLean) : Mr. Davis, to the best

of your knowledge, was any written request made

by Mr. Hills, or was it discussed later by Mr. Hills?

A. There was no written request made. Mr.

Hills went to Washington and talked in a confer-

ence about it.

Q. And the turn-down was oral?

A. That is correct.

Mr. Rogers: I object to that, your Honor. I

don't think he can testify as to what Mr. Hills did

or did not do in Washington. [73]

Q. (By Mr. MacLean) : May I ask the witness

whether he was informed that such was the case?
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A. I was so informed by Mr. Hills.

Mr. Rogers
:

I object to that on the grounds that
it is hearsay.

Mr. MacLean: Your Honor, the witness is tes-
tifying as to what he was informed, and the infor-
mation upon which he acted in making the payment
to the company.

The Court
:

The objection is overruled. Where is

Mr. Hills, Mr. Davis?

The Witness: Mr. Hills is in New York, your
Honor.

The Court
:

Are you calling any other witnesses ?

Mr. MacLean: I hadn't planned to, your Honor.
Q. (By Mr. MacLean) : Did Hills advise you to

pay? A. He did.

The Court: Is the provision in the SEC Act
which we are concerned with here, very long?
Mr. MacLean: No. I have it here, your Honor.

It is short.

The Court: May the Court see it? Are you go-
ing to introduce in evidence the SEC Act of 1934?
Mr. MacLean: I had hoped the Court would

take judicial notice of the provisions of that
Act. [74]

The Court: Have you an extra copy of it?

Mr. Rogers: If you will permit me, I would
like to introduce that.

The Court: The reason I inquire about it is that
it would save my time in going over the case, if I
have a copy of the SEC Act to work with and don't
have to hop around for it in our library.
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Mr. MacLean: Certainly.

Mr. Rogers : You may have that. I got it from

SEC.

The Court: I don't want to inconvenience coun-

sel. If counsel will get ahold of an extra copy and

send it to me, with a covering letter, it doesn't have

to be offered in evidence at all.

Mr. MacLean: Would you like the regulations

too, your Honor ?

The Court : These are matters I can take judicial

notice of, but you must understand it is sometimes

time-consuming to go and locate regulations in the

different Departments of the Government than the

one which is usually before the Tax Court. No

doubt our library has them.

May I make this recommendation to counsel

then: I take it that counsel are agreed on the need

of the Court taking notice of the regulations and

of the Act, but we ought to be in agreement as to

what we are taking notice of. Therefore you will

help the Court a great deal, and the Court will [75]

appreciate it if you will set forth at the beginning

of your briefs, where you ordinarily refer to the

provisions of the Internal Revenue Code in the

regulations of the Commissioner of Internal Reve-

nue, a verbatim copy of 16 (b) of the Securities and

Exchange Act, and also a verbatim copy of what

you consider to be the pertinent regulations under

that Act; and I think that will eliminate my first

request that you furnish the Court with a copy of

the SEC Act.
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Now, if you will indulge the Court for a minute,

r would like to read over 16 (b) to myself. Would
counsel permit the Court to discuss this a little bit
at this time?

Mr. MacLean: Certainly, your Honor.
The Court

:
If the Court is in error in perceiving

the questions involved here, why, counsel can advise
the Court now and can advise the Court on brief

It seems to me that 16 (b) of the Securities and
Exchange Act of 1934 does this: First, a purpose is
recited of the provision, and then it seems to me
that a right is created in the corporation, which is
called the issuer of the stock, and the right is this:
If the transaction is of the kind that is described
by the statute, that any profit realized by him—
meaning a beneficial owner, director or officer—shall
inure to and be recoverable by the issuer.

Now, if a statutory provision says any profit
realized under certain conditions and in a certain
kind of transaction [76] shall inure to the corpora-
tion which has issued the stock, the words "shall
inure" and "be recoverable" would seem to me to
create a right in the corporation.

Now then, how was the right to be carried out?
Mr. MacLean : The next sentence.

The Court: Of course, the word "inure" is

something like the word "accrue" in tax law. Now,
that right can be realized by a suit to recover, insti-

tuted in law or in equity in any court of common
jurisdiction by the corporation, the issuer, or by the
owner of any security of the issuer. That would
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)

mean any stockholder ; and, the witness has referred

to the possibility of a stockholders' suit, and so

forth.

Then there is a statute of limitations in the next

sentence. Then there is an exception clause that

sets forth an exception.

Now, are counsel agreed that the Petitioner, Mr.

Davis, did not fall within the exception, or is that

open to argument?

Mr. MacLean: No exception was made by the

SEC for Mr. Davis' case, your Honor. I will stipu-

late that.

The Court : Mr. Rogers, what is your position on

that, to get this question narrowed down a little

bit?

Mr. Rogers: I will stipulate that also. No ex-

ception.

The Court: He was not exempt? [77]

Mr. MacLean: He was not exempted by SEC

action, your Honor.

The Court: He could only be exempt under this

last sentence of the provision, under rules and

regulations of the Commission.

Mr. MacLean: That was the only way in which

the SEC could rule him exempt.

The Court: All right. I guess that amounts to

what I had in mind.

Mr. MacLean: The question of whether what

Mr. Davis did was within the spirit of the statute

is what he has adverted to, in view of the fact that

what he did was purchased on option. He hadn't

gone out into the market and sold and bought.
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The Court: All right. That is all I wish to in-

quire about.

Mr. MacLean: I have just two exhibits I would
like to offer, bearing right on this point. I have
here House Committee Print, 77th Congress, First
Session, of a report of the Securities and Exchange
Commission on proposals for amendments to the
Securities Act of 1933, and the Securities and Ex-
change Act of 1934; Part II-M of such report deals
with Section 16 of the Securities and Exchange
Act of 1934 and states the purpose thereof and the
construction which the SEC has placed upon it.

I would like to offer that in evidence. [78]
Mr. Rogers: I object to this, your Honor, on

the grounds that it is a matter for brief. This is

legislative history.

The Court: I will overrule the objection and
receive it as a matter of convenience to the Court,
and ask you also to cover the matter in your brief.
That will be received in evidence as Petitioner's
Exhibit 9.

(Whereupon the document was marked Peti-
tioner's Exhibit No. 9 for identification and
received in evidence.)

Mr. MacLean: Lastly, I offer as Exhibit 10 a
duly authenticated copy of a Securities and Ex-
change Act release containing an amendment to its

rules under Section 16 (b), made in the exercise
of the powers which we have just noticed in the
last sentence of Section 16 (b), exempting from the
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Act cases where the purchase is made as a result

of direct payment of an officer's compensation in

stock of the issuing company.

The Court: Without objection

Mr. Rogers : No, your Honor.

The Court : That is received as Exhibit 10.

Mr. Rogers: I just want to enter my objection

on it, your Honor.

The Court: What objection?

Mr. Rogers: I thought it was being offered

in [79] evidence, your Honor.

Mr, MacLean : It is.

The Court: I guess you misunderstood. Is there

an objection to Exhibit 10?

Mr. Rogers : Yes, your Honor.

The Court: Please state your objection.

Mr. Rogers: The last sentence in that exhibit

says,

''Accordingly, the foregoing action shall be effec-

tive May 6, 1949,"

and I say that is immaterial in this case, where the

acts happened in 1945 and 1946.

The Court: Very well. I will overrule the ob-

jection on the materiality and receive the document

as Exhibit 10.

(Whereupon the document was marked Peti-

tioner's Exhibit No. 10 for identification and

received in evidence.)

Mr. MacLean: That completes the Petitioner's

case, your Honor.
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Mr. Rogers: That completes the Respondent's
case, your Honor.

Mr. MacLean: May I request seriatim briefs?
I think that would be more helpful to your Honor,
in view of this novel question of the status of the
16 (b) payment. There is no case I know of, your
Honor, where a penalty challenge [80] has been
made by the Government, where there is a payment
to a private company, as distinguished from a pay-
ment to a Government or municipality.

The Court: I appreciate your suggestion. I do
not think the Court would be helped one way or an-
other by having alternate briefs. You can get some
result by filing your reply briefs and your original

briefs. Let me see if there is anything I should
ask you about.

This point stands out very clearly, and I would,
like to call counsePs attention to it, at the time.

The Petitioner had purchased on the market a
certain amount of stock, and when he sold that stock
on the market he realized a gain and he was obliged

to report a certain amount of that gain as a gain
from the sale of capital assets. He was obliged to

report that in his 1945 income tax return. In this

return he reported a gain of about $10,234, and the

total income which he reported in this return was
approximately $31,000. The check that was made
to the United Drug Company is dated April 8,

1946

Mr. MacLean : Yes. The next year, your Honor.
The Court: So that the payment to the Drug



96 William F. Davis, Jr., etc., vs.

(Testimony of William F. Davis, Jr.)

Company of this amount of money which is in

question was not made in 1945.

Mr. MacLean: No, your Honor.

The Court: However, the item or transaction in

the [81] first instance gave rise to capital gam,

which was reported for tax purposes, and the tax-

payer paid a tax on that gain.

Mr. MacLean: That's right.

The Court: Now, the taxpayer parted with

funds.

Mr. MacLean: That's right.

The Court: There is no doubt about that; and

he has in one year realized funds which constituted

income, and he paid tax on it.

Mr. MacLean: Right.

The Court: There is a certain element of equity

in this claim of the taxpayer. Having reported a

gain for tax and paid a tax on it, when he takes

in some profit, he should believe that he has a right

to take a deduction when he parts with that cash.

Isn't that the equity of the case, or am I missing

something, Mr. MacLean?

Mr. MacLean: I agree with your Honor. I

would like to point out that while these proceeds

^ere—that Mr. Davis would have been in an even

harder position if, when he made his sales in Oc-

tober and December of 1945, he had had no taxable

gain, but he just had proceeds of sale of $25,000-odd

for 1,000 shares ; and then he purchased 1,000 shares

under the option within six months, as the SEC

ruled, for $12,500. He would have had this same
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loss. There would have been a demand for this
payment of $12,500 even though Mr. Davis had had
no capital gain on his original sale. [82]
The Court: All right. Then that is another

aspect of that yoli might make in your argument.
Of course, the Tax Court always has new questions
presented to it because of the great variety of trans-
actions which our taxpayers engage in, but aside
from the technical aspect of what provision of the
statute may be applicable or not applicable to a
certain kind of transaction, when you have a situ-
ation as you have here, where the taxpayer has
realized gain and reported the gain for tax pur-
poses, and paid a tax on it, it seems to me to be
ahnost an accounting aspect on a question of this
kind. That is, I assume that the taxpayer keeps his
books and files his returns on a cash basis.

Mr. MacLean: Yes, sir, your Honor. That has
been stipulated.

The Court: That has probably been stipulated.
The point is one I don't think I will try to develop.
We reached the point where we have to recess for

lunch and we are at the end of the trial of the case,
but will counsel please take into consideration this
aspect of the question, that the taxpayer has re-
ported for tax purposes in one year the gain which
he realized. He is recovering his capital in a trans-
action. He must pay a tax on his capital gain. All
right. The next year he has to take some of that
same capital, as I understand it
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Mr. MacLean: That's right, and pay it back to

the [83] company.

The Court: And now you have fallen into the

error, Mr. MacLean, of paying it back to the com-

pany.

Mr. MacLean: Paying it over to the company.

The Court: So we are all guilty of the same evil.

Mr. Rogers: I won't object, your Honor.

The Court: The point is the taxpayer made some

capital and paid it over to the corporation, and

therefore he is out of pocket on something that gave

rise to his paying a tax.

Mr. MacLean: Correct.

The Court: That seems to me to be an impor-

tant factor in the case, and an important factor in

consideration of the question. I assume this case is

one of first impression. If either counsel has any

case to cite, one coming before the Tax Court, I

will ask for his citation to it. It appears to you

when you first look into the question, that there is

an element of law here. The loss comes within either

Section 23 (a) or 23 (e).

Now, let me ask you to take into consideration

what I think would be the accounting aspect of it.

If you realize capital gain and have to pay a tax

to the Government on the capital gain, and then

next year you have to take the same capital gain

and give it up for some reason or other, you have

paid a tax on some income in one year that doesn't

stay with [84] you. Now, a transaction is taxed on

the basis of a closed and completed transaction.

That is perfectly true.

Mr. Rogers: That's right, your Honor.
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The Court: But what about this other aspect

of it?

Mr. Rogers: There is one point. I have worked
on this case, your Honor, and you have really
mastered in two hours what took me about three
weeks of constant study—and it is not an easy one;
but, the one thing that is important in helping you'
to reach a decision is, had all the events remained
the same, the same as you have just pointed them
out, up until December 31, and there had been no
second purchase, then everything you say is true
and all the equities would be in favor of allowing
him to have a deduction. But, it is what happened
on December 31—and that is the key date—the re-
purchase—that brings in this aspect of penalty; and,
therefore, does not permit the taxpayer to claim the'

deduction. That is our contention.

The Court: Then the question comes up, if there
is no aspect of penalty, then what? Do you really
have an aspect of penalty, or don't you?
Mr. Rogers: We claim you do, your Honor.
The Court: That is the Respondent's contention.
Mr. MacLean: There is in evidence, as our

exhibit, your Honor, a statement from the SEC that
says,

"Because Congress did not believe that [85]
publicity alone would be sufficient, it designed a
standard in 16 (b) that insiders because of their
fiduciary relationship should not trade in and out
in the securities of the company for their personal
gain. The consequences of failing to comply with
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this standard are not penal. The section does not

make insiders' trading unlawful. It does not even

subject-

Mr. Rogers: I object to this. This is a matter

for brief.

The Court: That is all right.

Mr. MacLean: This is in evidence.

The Court : You may proceed.

Mr. MacLean : "It does not even subj ect insiders

to injunctive proceedings. It simply guards against

the use of inside information, since such informa-

tion is not the personal property of the insiders

themselves, and since any profits resulting from its

use belong to the insiders no more than does the

inside information itself."

That is the theory of the statute, your Honor.

The Court: Thank you, Mr. MacLean, and you

will probably refer to that again in your brief.

Will the Clerk please read the dates for the

briefs? The witness is excused, and thank you for

giving your testimony to the Court. [86]

(Whereupon the witness was excused.)

The Clerk: The brief dates are as foUows:

March 10, 1950; reply, March 27, 1950.

The Court: Is there anything further?

Mr. Rogers: Your Honor, I would like to ask

your permission to have sixty days to file my brief.

The Court : I am very sorry that I can't do that.

I have had that request made to me now for the

third time on the call of the calendar. I never re-
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fuse a late brief. I usually have pending cases. Let
us have the dates for the briefs under the rules, and
if you find you have to ask for an extension of time,
I shall grant you an extension.

Mr. Rogers: Thank you, your Honor.
The Court: Thank you very much for your

presentation in this proceeding.
The hearing is concluded.

(Whereupon, at 1:00 o'clock p.m. the hear-
ing in the above-entitled matter was [87]
concluded.)

Certificate

I, Jack Rund, one of the official reporters of the
Tax Court of the United States under its reporting
contract, assigned to report certain proceedings
durmg the session of the Tax Court in New York,
New York, beginning January 23, 1950, do hereby
Certify as follows

:

That I reported all of the proceedings in the case
of William F. Davis, Jr., Petitioner, Docket No.
22322, on January 24, 1950, before the Honorable
Marion J. Harron, Judge of the Tax Court;
That I did well and truly, to the best' of my

ability, record in shorthand fully, completely and
accurately, all of the proceedings which I was as-
signed to report, including all colloquy and state-
ments made during the proceedings, and all ques-
tions to and answers given by witnesses

;

That my shorthand record is full, complete and
accurate ; and

That the foregoing record is a true, complete and
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accurate transcript of my shorthand notes of all the

proceedings which I reported, and all of the testi-

mony which was taken in the above-entitled cause.

Dated February 6, 1950.

/s/ JACK RUND.

Filed T.C.U.S. February 13, 1950.

[Title of Tax Court and Cause.]

September 28, 1951.

FINDINGS OF FACT AND OPINION

The Securities and Exchange Commission deter-

mined that the petitioner, who was an officer and

director of the corporation in whose stock he was

dealing, had violated section 16 (b) of the Securities

Exchange Act of 1934 through the sale of 1,000

shares of the company's stock and the repurchase

of 1,000 shares at a lower price less than six months

later. Pursuant to the sanction imposed by section

16 (b), the petitioner paid to the corporation the

difference between the amount which he realized

from the sale and the cost to him of the shares sub-

sequently purchased.

Held, the sanction imposed by section 16 (b) is in

the nature of a penalty and deduction of the pay-

ment made pursuant thereto is disallowed since it

would mitigate the deterrent effect of the statute

and subvert a sharply defined public policy.
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CHARLES C. MacLEAN, JR., ESQ., and
LAURENCE F. CASEY, ESQ.,

For the Petitioner.

JOSEPH F. ROGERS, ESQ.,
For the Respondent.

The Commissioner has determined a deficiency in
the income tax liability of the petitioner for the
year 1946 in the amount of $5,834.78. The petitioner
concedes that part of the deficiency was properly
determined. However, he contests the disallowance
of a deduction in the amount of $12,659 which he
contends is deductible under either section 23 (a)

(1) or section 23 (e) of the Internal Revenue Code.
The issue in this proceeding arises from the fact

that the petitioner, who was an officer and director
of United Drug, Inc., sold 1,000 shares of his stock
in the corporation on October 25, 1945, and Decem-
ber 1, 1945, for $25,441.50. On December 31, 1945,
less than six months thereafter, he purchased 1,000
shares for $12,782.50. Under section 16 (b) of the

Securities Exchange Act of 1934, which provides
that any profit realized by an officer or director of a
corporation from any purchase and sale or sale and
purchase of the corporation's stock within a period
of six months shall inure to and be recoverable by
the corporation, the petitioner thereupon became
liable to United Drug, Inc., for $12,659. This
amount represented the difference between the pro-
ceeds which he realized from the sale of 1,000 shares
and the price which he subsequently paid for 1,000

shares. In 1946, the petitioner paid $12,659 to
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United Drug, Inc., because of his violation of sec-

tion 16 (b). He now seeks to deduct this payment

either as a business expense under section 23 (a)

(1) or as a loss under section 23 (e).

The petitioner, who is a resident of Los Angeles,

filed his return for the year 1946 with the collector

for the sixth district of California.

The record in this proceeding consists of a stipu-

lation of facts, oral testimony, and various exhibits.

Findings of Fact

The facts which have been stipulated are found

as stipulated.

United Drug, Inc., (hereinafter referred to as

"U. D. Inc."), is a holding company which owns all

the' stock of United Drug Company (hereinafter

referred to as "U. D. Co."). The headquarters of

both corporations were in Boston until September,

1945, at which time the headquarters were moved to

Los Angeles. Since 1936 the petitioner has been the

general counsel of both U. D. Inc. and U. D. Co.

He has also been a vice president of each company

since 1941 and a director of each company smce

1942. During 1945 and 1946, and for many years

prior thereto, the petitioner devoted his full time

to the duties of the positions which he held with

the two companies, except for a period of fifteen

months when he was on active duty with the Umted

States Marine Corps.
, , o onn

Between 1938 and 1942 the petitioner bought 2,000

shares of the capital stock of U. D. Inc. on the

open market. On October 25, 1945, the petitioner
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sold 500 of these shares on the open market, and on
December 1, 1945, he sold an additional 500 shares
The petitioner received the total sum of $25 44150
from these sales of 1,000 of his 2,000 shares. The
basis of the shares sold was $4,971.88. On his Fed-
eral income tax return for the year 1945 the peti-
tioner reported a long-term capital gain of $20-
469.62 from the sale of these shares.
At a meeting of U. D. Inc. on November 24

1943, a resolution was adopted recommending to the
subsidiary, U. D. Co., that U. D. Co. adopt a stock
option plan under which certain of U. D. Co 's

executives would be given options to purchase a
specified number of the shares of the stock of U. D.
Inc. which were then owned by TJ. D. Co. U. D. Co'
adopted the executives' stock option plan,' which
was made effective on February 15, 1944, and deter-
mined that the purchase price of the stock subject
to the options would be $12.75, which was the aver-
age price of U. D. Inc. stock on the New York
Stock Exchange on February 14, 1944. The purpose
of the plan was to give an additional incentive to
the executives and to provide them with greater
interest and enthusiasm in the enterprise.
On February 16, 1944, U. D. Co. entered into an

agreement with the petitioner which provided in
part as follows

:

The Executive is hereby given an option to pur-
chase from the Company at any time and from time
to time during the respective periods hereinafter
mentioned and on the terms and conditions herein-
after set forth at $12.75 per share all or any part
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of the following amounts of the Common Capital

Stock of United Drug, Inc.

:

On and after March 1, 1944, and prior to

March 1, 1949 1,000 shares

On and after March 1, 1945, and prior to

March 1, 1950 1,000 additional shares

On and after March 1, 1946, and prior to

March 1 1951 1,000 additional shares

On and after March 1, 1947, and prior to

March 1, 1952 1,000 additional shares

On and after March 1, 1948, and prior to

March 1, 1953 1,000 additional shares
j

U. D. Co. filed a report of the granting of the
j

stock options with the Securities and Exchange
|

Commission on March 9, 1944. This report set forth
j

the names of the executives to whom options were

granted, the number of shares covered by the options

granted, and the terms and conditions of the options.

The report also stated that

:

There was no consideration as such for the

granting of the options herein reported. They

were granted by the Board of Directors of the

Company because it believes that the success of

the Company and its subsidiaries depends to a

very large extent upon the interest and en-

thusiasm of its key executives, and that if its

key executives are stockholders of United Drug,

Inc., which is the sole holder of the common

stock of United Drug Company, they will be

disposed to have an even greater interest and

enthusiasm in the enterprise.
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P As of December 31, 1945, the petitioner was en-
titled under his option agreement to purchase 2,000
shares of U. D. Inc. stock at $12.75 per share. Up
to this time he had not elected to exercise his option
to purchase stock. On December 31, 1945, the peti-
tioner exercised his right granted under the execu-
tives' stock option plan to purchase 2,000 shares of
U. D. Inc. stock from U. D. Co. This purchase in-
creased his holdings to 3,000 shares. The cost of
the stock purchased, including incidental expenses
was $25,565.

'

In accordance with section 16 of the Securities
Exchange Act of 1934, 48 Stat. 896 (1934), 15 U.S.C.
section 78 (p), the petitioner reported the changes
in his ownership of U. D. Inc. stock to the Securities
and Exchange Commission on January 10, 1946.
On March 13, 1946, U. D. Inc. filed with the Se-

curities and Exchange Commission copies of its

preliminary proxy soliciting material in connection
with the annual meeting of its stockholders which
was scheduled to be held May 14, 1946. On March
21, 1946, the director of the Corporation Finance
Division of the Securities and Exchange Commis-
sion informed U. D. Inc. that:

It is noted from reports filed by Mr. William
F. Davis, Jr., that he sold and purchased shares
of stock of the issuer within a period of six
months. If these transactions resulted in profits
to Mr. Davis which are recoverable by the
issuer under Section 16 (b) of the Securities
Exchange Act of 1934, it appears that the facts
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with respect thereto should be disclosed in the

proxy statement pursuant to Item 5 (I) (4) of

Schedule 14 (A) of the proxy rules, to the ex-

tent that any such profits were material in

amount.

Upon further examination of the transactions, the

Securities and Exchange Commission determined

that the sale of U. D. Inc. stock by the petitioner in

October and December, 1945, and his subsequent

exercise of his option to purchase U. D. Inc. stock

on December 31, 1945, were transactions which vio-

lated section 16 (b) of the Securities Exchange Act

of 1934. The provisions of section 16 are as follows

:

(a) Every person who is directly or indi-

rectly the beneficial owner of more than 10

per centum of any class of any equity security

(other than an exempted security) which is

registered on a national securities exchange, or

who is a director or an officer of the issuer of

such security, shall file, at the time of the

registration of such security or within ten days

after he becomes such beneficial owner, director,

or officer, a statement with the exchange (and

a duplicate original thereof with the Commis-

sion) of the amount of all equity securities of

such issuer of which he is the beneficial owner,

and within ten days after the close of each

calendar month thereafter, if there has been

any change in such ownership during such

month, shall file with the exchange a statement

(and a duplicate original thereof with the Com-
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mission) indicating his ownership at the close
of the calendar month and such changes in his
ownership as have occurred during such calen-
dar month.

(b) For the purpose of preventing the un-
fair use of information which may have been
obtained by such beneficial owner, director, or
officer by reason of his relationship to the issuer,
any profit realized by him from any purchase
and sale, or any sale and purchase, of any
equity security of such issuer (other than an
exempted security) within any period of less
than six months, unless such security was ac-
quired in good faith in connection with a debt
previously contracted, shall inure to and be
recoverable by the issuer, irrespective of any
intention on the part of such beneficial owner,
director, or officer in entering into such trans-
action of holding the security purchased or of
not repurchasing the security sold for a period
exceeding six months. Suit to recover such
profit may be instituted at law or in equity in
any court of competent jurisdiction by the
issuer, or by the owner of any security of the
issuer in the name and in behalf of the issuer
if the issuer shall fail or refuse to bring such
suit within sixty days after request or shall
fail diligently to prosecute the same thereafter;
but no such suit shall be brought more than
two years after the date such profit was realized.
This subsection shall not be construed to cover
any transaction where such beneficial owner
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was not such both at the time of the purchase

and sale, or the sale and purchase, of the se-

curity involved, or any transaction or transac-

tions which the Commission by rules and regu-

lations may exempt as not comprehended within

the purpose of this subsection.

Because of his violation of section 16 (b) of the

Securities Exchange Act of 1934, the Commission

determined that the petitioner was liable to U. D.

Inc. for $12,659, which was the difference between

the $25,441.50 realized by the petitioner from the

sale of 1,000 shares and the $12,782.50 paid by him

for 1,000 of the 2,000 shares which he purchased

less than six months thereafter. The Commission

thereupon notified U. D. Inc. that either the peti-

tioner must pay over to the corporation $12,659 or

the corporation would have to disclose in its proxy

material that the petitioner was indebted to the

corporation for $12,659, which was recoverable by

the corporation or by any holder of an equity

security suing in its behalf, as well as the details

of the transactions.

Upon being notified of the ruling of the Securi-

ties and Exchange Commission, the president and

the members of the executive committee of U. D.

Inc. requested the petitioner to pay over to the

company the sum of $12,659 in order to eliminate

the difficulties which had arisen with the Com-

mission in connection with the anual stockholders'

meeting. The petitioner, through his counsel, made

a formal request to the Commission to exempt his

transactions from the operation of section 16 as not
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comprehended within the purpose of the section.
Under section 16 the Commission had discretion to
grant such exemption. The Commission, however,
refused to exempt the petitioner's transactions, and
the petitioner's counsel advised him that he was
liable to U. D. Inc. under section 16 for $12,659.
The petitioner, who was a lawyer, also made a de-
tailed study of section 16 and concluded that his
transactions violated the letter of the statute.
After the treasurer of U. D. Inc. made a formal

demand upon the petitioner for $12,659, the peti-
tioner delivered his certified check for the above
amount to U. D. Inc. on April 8, 1946.

Opinion
Harron, Judge:

The petitioner, who was an officer and director
of United Drug, Inc., owned shares of stock in the
corporation which he had purchased in 1938 and
1940. On October 25, 1945, and December 1, 1945,
he sold 1,000 shares of this stock for $25,441.50, real-
izing a long-term capital gain of $20,469.62. Less
than six months after these sales, the petitioner
purchased 1,000 shares of the company's stock under
an option which had been granted to him and other
executives of the corporation at an option price of
$12.75 per share. Incidental expenses raised the
total cost of the shares to $12,782.50. Because the
purchase was made less than six months after the
sale of the 1,000 shares previously held by the peti-
tioner, the Securities and Exchange Commission
determined that the petitioner had violated section
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16 (b) of the Securities Exchange Act of 19341

and that United Drug, Inc., was entitled to recover

$12,659, which was the difference between the $12,-

782.50 paid by the petitioner for 1,000 shares and

the $25,441.50 realized by him from the sale of 1,000

shares less than six months previously. The Securi-

ties and Exchange Commission thereupon notified

the United Drug, Inc., that the Commission would

not approve the corporation's annual proxy state-

ment unless either the petitioner paid over $12,659

to United Drug, Inc., or it was disclosed in the com-

pany's annual proxy statement that the petitioner

was indebted to United Drug, Inc., for $12,659,

which was recoverable by the company or any

holder of one of its equity securities suing in its

behalf under section 16 (b) of the Securities Ex-

change Act of 1934. Thereafter, upon demand by

United Drug, Inc., pursuant to section 16 (b), the

petitioner paid to the corporation $12,659 on April

8, 1946. The petitioner now seeks to deduct this

payment either as a business expense under section

23 (a) (1) of the Internal Revenue Code or as a

loss under section 23 (e).

The respondent bases his determination that the

payment is not a proper deduction under either

section 23 (a) (1) or section 23 (e) primarily on

the ground that the payment was a penalty imposed

on the petitioner by section 16 (b) of the Securities

Exchange Act of 19342 and that to allow its deduc-

148 Stat. 896 (1934), 15 U.S.C., section 78 (p)

(b) (1940).

2Sec 16. (a) Every person who is directly or

indirectly the beneficial owner of more than 10 per
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tion would frustrate the clear policy defined in
section 16 (b). The petitioner, however, contends
that the obligation imposed by section 16 (b) of the
Securities Exchange Act of 1934 upon an officer
or director of a corporation to pay over to his com-
pany the "insider's profits" realized from transac-
tions within section 16 (b) is not a penalty; and
that even if the payment of such an obligation is a

centum of any class of any equity security (otherthan an exempted security) which is registerd on anational securities exchange, or who is a director oran officer of the issuer of such security, shall file, atthe time of the registration of such security orwithm ten days after he becomes such beneficial
owner, director, or officer, a statement with the ex-change (and a duplicate original thereof with theCommission) of the amount of all equity securities
ot such issuer of which he is the beneficial ownerand withm ten days after the close of each calendarmonth thereafter, if there has been any change insuch ownership during such month, shall file with
the exchange a statement (and a duplicate original
thereof with the Commission) indicating his owner-
snip at the close of the calendar month and such
changes m his ownership as have occurred during
such calendar month.

^y>->->-i^^

..J^^Z-^'l
*^« P^^Pos? of preventing the unfair

use of information which may have been obtained
t)y such beneficial owner, director, or officer bv
reason of his relationship to the issuer, any profit
realized by him from any purchase and sale, or anv
sale and purchase, of any equity security of such
issuer (other than an exempted security) withinany period of less than six months, unless such
security was acquired in good faith in connection
with a debt previously contracted, shall inure to and
be recoverable by the issuer, irrespective of anv in-
tention on the part of such beneficial owner di-
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penalty, the allowance of a deduction for its pay-

ment would not contravene the public policy ex-

pressed in section 16 (b).

Decision that the payment in question was in the

nature of a penalty will not resolve the ultimate

issue in this proceeding. The essential inquiry must

be not only into the character of the payment made

but also into the cognate question of whether the

deduction of the payment in issue will frustrate any

rector, or officer in entering into such transaction of

holding the security purchased or of not repur-

chasing the security sold for a period exceeding

six months. Suit to recover such profit may be in-

stituted at law or in equity in any court of com-

petent jurisdiction by the issuer, or by the owner ot

any security of the issuer in the name and m behalt

of the issuer if the issuer shall fail or refuse to

bring such suit within sixty days after request or

shall fail diligently to prosecute the same there-

after; but no such suit shall be brought more than
|

two years after the date such profit was realized.

This subsection shall not be construed to cover any

transaction where such beneficial owner was not

such both at the time of the purchase and sale, or

the sale and purchase, of the security involved, or

any transaction or transactions which the Commis-

sion by rules and regulations may exempt as not

comprehended within the purpose of this subsection.

See also, the similar provisions contained m
section 17 of the Public Utility Holding Company

Act of 1935, 49 Stat. 832 (1935) 15 U SC. section

79 (a) (h) (1946), and section 30 (f) of the Invest-

ment Company Banking Act of 1940, 54 Stat 837

0-940) 15 U.S.C. section 80 (a)-29b (1946) Up to

June 30, 1949, 309,494 reports had been filed by

45,179 iAsiders of 2,733 issuers of publicly listed

equity securities, 255 registered pubhc utility hold-

ing companies, and 234 registered closed-end invest-

mtnt companies. 15 Ann. Rep. S.E.C. 47 (1949).



Commissioner of Internal Revenue 115

sharply defined public policy expressed in section
16 (b) of the Securities Exchange Act and subvert
the purposes of that statute. As was said in Na-
tional Brass Works, Inc., v. Commissioner, 182 Fed
2d 526:

The real reason for denying the deductibility
of "penalties" is not that they are character-
ized as such but because allowance in many
cases would be against public policy. As the
Supreme Court stated in Commissioner v Hein-
inger, 320 U. S. 467, 473 (1943), a tax deduc-
tion must not "frustrate * * * [any] sharply
defined * * * policies" of the sovereign. It is
true that neither the tax statute nor the treas-
ury regulations condition deductibility upon
the lawful character, either directly or remotely,
of the expenditure made, * * * But, in the
nature of things, public policy must narrow
the field of allowable deductions which rest as
they do upon legislative indulgence.

See, also, Jerry Rossman Corp. v. Commissioner,
175 Fed. 2d 711, reversing 10 T.C. 468; Farmers
Creamery Co. of Fredericksburg, Va., 14 T.C. 879.
Based upon our examination of the extent and

nature of the liability imposed by section 16(b) and
the application of that section to the petitioner's
transactions, we have concluded that the obligation
imposed by the section is in the nature of a penalty
and that allowance of its deduction under the circum-
stances of this proceeding would frustrate the public
policy expressed in the section. The Securities Ex-
change Act of 1934 is a comprehensive statute whose
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prime objective was the establishment and mainte-

nance of a free and open market for trading in securi-

ties in which the prices obtained would represent an

evaluation of worth based upon a full knowledge by

all traders of the pertinent and available data. Secur-

ities Exchange Act of 1934, section 2, 48 Stat. 881

(1934), 15 U. S. C, section 78(b) (1946). Because

corporate directors, officers, and substantial stock-

holders, by reason of their inside position, have ac-

cess to information not available to the market gen-

erally and, by reason of their managerial control,

are able to influence the destinies of their companies

in order to profit from market activities, section

16(b) was devised to deprive such insiders of an in-

centive to take advantage of their corporate posi-

tions by removing the profit from all short-swing

speculations by corporate directors, officers, or sub-

stantial stockholders. Report- of the Senate Com-

mittee on Banking and Currency, Sen. Rep. No.

1455, 73d Cong., 2d Sess., 55 (1934) ;
Smolowe v.

Delendo, 136 Fed. 2d 231; Benisch v. Cameron, 81

Fed. Supp. 882 ; Grossman v. Young, 70 Fed Supp.

970. Section 16(b) provides that any profits real-

ized by corporate insiders from "any purchase and

sale, or any sale and purchase, of any equity secur-

ity [of their own corporation] within any period of

less than six months, shall inure to and be recover-

able by" the corporation. The purpose of the sec-

tion was to be "thoroughgoing, to squeeze all

possible profits out of stock transactions, and thus

to establish a standard so high as to prevent any

conflict between the selfish interest of a fiduciary of-
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ficer, director, or stockholder and the faithful per-
formance of his duty.'' Smolowe v. Delendo, supra.
Although ^^the words ^ penal' and ^penalty' have

many different shades of meaning, and are in fact
among the most elastic terms known to law," Ward
V. Rice, 29 Fed. Supp. 714, 715, in Gerry Rossman
Corp. V. Commissioner, supra, the Court of Appeals
for the Second Circuit examined the functional na-
ture of a penalty and determined that

:

Taken in its broadest sense that word [pen-
alty] has a punitive, as opposed to a remedial,
meaning; it covers fines and other exactions
which are not restitution for a wrong, and are
only justified as a deterrent, or in order to sat-

isfy an atavistic craving for retaliation.

See, also, Huntington v. Attrill, 146 U. S. 657;
Atchison, Topeka & Santa Fe Ry. v. Nichols, 264
TJ. S. 348; Restatement, Conflict of Laws, section
611. The payment made by the petitioner to United
Drug, Inc., under section 16(b) was not a restitution
of a profit which properly belonged to the corpora-
tion, nor was the cause of action granted by the sec-
tion a remedy predicated upon specific injury to a
stockholder; rather, the cause of action was created
to police insider activity, and the payment was im-
posed as a deterrent to action in violation of the
statute. Because of the great difficulty of proving a
conscious misuse of inside information by officers,

directors, or substantial holders of securities in short-
swing sales and purchases with a resulting profit
section 16(b) imposes on these parties as a prophy-
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lactic measure absolute liability for the profit re-

sulting from the short-swing transactions. The

profit realized is forfeited to the corporation, not

restored to a stockholder who may have been in-

jured. The statutory accountability to the corpora-

tion imposed by section 16(b), however, does not

supersede any common-law liability to the person

from whom the securities were bought or to whom

they were sold. Securities Exchange Act of 1934,

section 28(a), 48 Stat. 903 (1934), 15 U. S. C. sec-

tion 78(bb) (1946). A stockholder aggrieved by a

fraudulent misrepresentation or failure to disclose

inside information may still sue the insider to recover

either the shares sold or his damages from the trans-

action, despite the fact that the corporation is

entitled to a separate recovery under section 16(b).

Strong V. Repide, 213 U. S. 419; cf. Ballantine, Law

of Corporations, 217 (Rev. ed. 1946).

The liability imposed by section 16(b) springs

from an act in violation of statute and is arbitrarily

exacted for the violation. Unlike the situation

under the O.P.A. regulations in the Rossman case

supra, good faith, innocent transgression, or fair

dealing neither excuse nor abate the statutory exac-

tion,3 which does not compensate for a financial loss

suffered by the corporation but instead seeks to reg-

ulate human behavior through the threat of finan-

cial retribution. And the payment does not lose its

character as a penalty because it is recoverable in

sSmolowe v. Delendo, supra, at 237; Truncale v.

Blumberg, 80 Fed. Supp. 387; see Securities and Ex-

change Commission v. Chenery, 318 U. S. 80.
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a civil action, United States v. La Franca, 282 U. S.
568, 572-4; United States v. Chouteau, 102 U. S.
603, 611; or because in the exercise of its discretion
the legislature has provided that it is to be paid to
an individual rather than to the sovereign. Liberty
Warehouse Co. v. Burley Tobacco Growers' Co-op
Marketing Ass'n., 276 U. S. 71, 97; St. Louis L M.
& S. R. Co. V. Williams, 251 U. S. 63.

The petitioner has referred us to the Report of
the Securities and Exchange Commission on Pro-
posal for Amendments to the Securities Act of 1933
and the Securities Exchange Act of 1934, dated
August 7, 1941, page 36, in which, in opposing a
proposal to repeal section 16(b), the Commission
said :

The consequences of failing to comply with
this standard [section 16(b)] are not penal.
The section does not make insiders' trading un-
lawful

;
it does not even subject insiders to in-

junctive proceedings.

However, we are no more swayed by the characteri-
zation made under the conditions of that report than
we are by the use of the word "penalty" in refer-
ence to a section 16(b) payment in Smolowe v. De-
lendo, supra. Although the sanction imposed by sec-
tion 16(b) may not be "penal" in the sense of
"criminal," it still falls within the functional defini-
tion of "penalty," contained in the Rossman case
and other cases cited supra, with their emphasis on
the preventive as opposed to the remedial conse-
quences of such payments.

It is not within the province of the Tax Court to
remove any part of the naturally resulting punitive
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force from penalties imposed for acts contrary to

public policy. Congress considered transactions in

violation of section 16(b) to be detrimental to the

public welfare and designated a money sanction

equivalent to the profit realized from the proscribed

short-swing transactions as a substantial deterrent

to such activities. The activities of the petitioner

fell within the proscription of the statute ;4 and

after the Securities and Exchange Commission,

which is concerned with the practical enforcement

of section 16(b) and is in the best position to deter-

mine how important a particular sanction may be,

refused to exempt the petitioner's activities from

4Park & Tilford v. Schulte, 160 Fed. 2d 984, cer-

tiorari denied, 332 U. S. 761; see H. Rep. No. 1383,

73d Cong., 2d Sess., 10-11 (1934) ; Sen. Rep. No.

1455, 73d Cong., 2d Sess., 55-63 (1934).

The petitioner has brought to our attention the

fact that the Securities and Exchange Commission,

in the exercise of its rule-making power, on May 12,

1949, exempted from the structure of section 16(b)

transactions involving the purchase of an equity

security by a director or an officer where the security

is acquired directly from the issuer or its subsidi-

aries solely in consideration of the services as an

officer or employee and pursuant to a bonus, profit-

sharing, or other similar plan approved by the se-

curity holders in which the amount of securities dis-

tributed or set aside for a fiscal year pursuant to

the plan is related to the net profits of the issuer

and its subsidiaries for such year. Rule A.-lb-b-e:;, 1/

Code Fed. Reg. section 240.16b-3. Even if this regu-

lation had been in effect in 1945, however, the

transactions of the petitioner would not have been

exempted from the proscription of section lb(b)

since they obviously would not have met the strict

requirements of the regulation.
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its operation, be paid the penalty therefor. Allow-
ance of the deduction in question would weaken an
effective method of enforcing the sharply defined
policy expressed in section 16(b) by mitigating the
deterrent effect^of the sanction imposed and making
the net effect of the transactions profitable through
the gaining of a tax advantage.

Cases such as William Ziegler, Jr., 5 T. C. 150;
Eobert S. Parrell, 44 B. T. A. 238; and Charles r!
Stuart, 38 B. T. A. 1147, which were cited by the
petitioner, are readily distinguishable. The element
common to all of these cases, but which is lacking in
this proceeding, is that in each case the payment was
made as restitution to make an injured party whole,
rather than as the result of a sanction imposed to
effectuate \hQ design of a statute. Because of the
different nature of the payments in those cases, the
question of whether or not their deduction would
frustrate public policy as defined by a statue of the
sovereign was not involved. In Commissioner v.

Longhorn Portland Cement Co., 148 Fed. 2d 276, re-
versing in part, 3 T. C. 310, certiorari denied, ^326

U. S. 728, which held that a compromise payment in
settlement of a violation of a state anti-trust law
was not deductible, the Court said

:

The sense of the rule that statutory penal-
ties are not deductible from gross income is that
the penalty is a punishment infiicted by the
state upon those who commit acts violative of
the fixed public policy of the sovereign, where-
fore to permit the violator to gain a tax advan-
tage through deducting the amount of the
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penalty as a business expense, and thus to miti-

gate the degree of his punishment, would frus-

trate the purpose and effectiveness of that

public policy.

See, also, Universal Atlas Cement Co., 9 T. C. 971,

aff 'd. per curiam, 171 Fed. 2d 294, certiorari denied,

336 U. S. 962; Davenshire, Inc., 12 T. C. 958; Hel-

vering v. Superior Wines & Liquors, Inc., 134 Fed.

2d 373.

The importance of effectively enforcing a regula-

tion which was passed for the general welfare re-

quires neither the lessening of the deterrent effect

of the penalty imposed nor the granting of a tax

advantage through the allowance of a deduction for

the payment made. It is held that the respondent

was correct in refusing to allow the deduction in

question.

Eeviewed by the Court.

Decision will be entered for the respondent.

DISNEY and RAUM, JJ., concur in the result.

MURDOCK J., dissenting:

The petitioner sold some stock in 1945 which had

a basis to him of $4,971.88. He received $25,441.50

from the purchaser. However, he was required by

law as a result of that transaction, together with a

subsequent purchase of additional shares on Decem-

ber 31, 1945, to pay $12,659 to United Drug, Inc.

He actually paid that amount on April 8, 1946. It
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was then not too late to file an amended return for
1945. The two transactions were inseparable for
tax purposes. The amount which he had to pay to
the company reduced for tax purposes the amount
realized from the sale so that the net result of his
transaction was a long-term capital gain during
1945 of $7,810.62. If the payment to the company
required by law had been made in 1945 when the
obligation arose, a proper report for that year would
have been a long-term capital gain of $7,810.62.

It is taken for granted in the majority opinion
that the petitioner, by making the payment to the
company in 1946, in that year had a deductible busi-
ness expense, a loss incurred in trade or business
within section 23(e)(1) or a loss sustained in a
transaction entered into for profit within section
23(e) (2). The evidence does not show that the pay-
ment was an ordinary and necessary expense of any
business carried on by the petitioner, was connected
with any trade or business carried on by him, or was
connected with any transaction entered into for
profit other than the sale of the securities. Since
the sale of securities, even after the payment to the
company, still resulted in a gain, it is difiacult to see
how section 23(e) would apply. Thus, if the repay-
ment is to be considered a separate transaction, it
is not apparent that any provision of the Code pro-
vides for its deduction, and the only way it could
be deducted would be to consider it a part of the
1945 sale from which the net result in 1945 was a
long-term capital gain of $7,810.62 since $12,659 of
the amount received from the purchaser did not be-
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long to the petitioner but within the year was pay-

able to United Drug, Inc.

The tax result should not be different or more

favorable to the taxpayer merely because the peti-

tioner delayed making the required payment to the

company. The delay would not make the payment

a loss where previously it had been merely a reduc-

tion of the amount realized as a profit in a sale.

However, if the payment had some tax significance

in 1946, it would have to be upon the theory that an

excessive long-term gain had been reported for 1945

and a balancing of accounts with the Commissioner

would require an offsetting capital loss for 1946.

But whatever the proper treatment imder the In-

ternal Revenue Code may be, it is not in violation of

public policy under the facts of this case.

VAN FOSSAN, J., agrees with this dissent.

TIETJENS, J., dissenting

:

I respectfully record my dissent. Inherent in the

majority opinion is recognition that petitioner suf-

fered a loss within the provisions of the Interal

Revenue Code providing for deductibility of losses.

With this I agree. However, the majority denies

petitioner thQ deduction of this loss on the ground

that to do so would ''frustrate'' a well defined pub-

lic policy. With this I disagree.

The majority seems to feel that to allow peti-

tioner the deduction would in some way encourage

corporate ofBcers to indulge in short-swing specula-

tion in the stocks of their companies despite the
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fact that the Securities Exchange Act would require
any profits made from such transactions to be paid
over by the officer to the corporation. I find noth-
ing in the record to justify this fear. It is always
"possible" that deductions will result in some ad-
vantage to a taxpayer. But that result flows from
the very nature of deductions. Suffice it to say that
there is nothing here to show that petitioner had
any such motive in buying and selling stock. It is

apparent that his liability to the corporation came
as a surprise to him. He had reported as income
and paid the required tax on the profits from his
sale. That his subsequent purchase subjected him
to the sanction of parting with a portion of the gain
he had realized, so far as I can see, was unrelated
to the fact that the Code might provide for deducti-
bility of his loss or the possibility that the taxing
authorities might deny him that deduction. To deny
him the deduction, as the majority has done, seems
to me to subject petitioner to a double sanction
nowhere provided for, either by the Securities Ex-
change Act or the Internal Revenue Code. He paid
the tax required on his profit. Part of the profit
was later taken from him and turned over to the
corporation. Why deny him the deduction?
Of course, as the majority says, the sanction im-

posed by the Securities Exchange Act of 1934 was
designed as a deterrent to police insider stock deal-
ing. But in concluding that this Court must add a
further deterrent, if it be a deterrent (and I cannot
find that it would be) to such transactions, I think
the majority is wrong.
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The Exchange Act provides its own sanctions. If

those sanctions are not harsh enough, Congress can

remedy the situation. It has done so in similar situ-

ations. See Weather-Seal Manufacturing Co., 16

T^ C^_(No. 158). Too, I think the majority passes

too lightly over the pronouncement of the Securities

and Exchange Commission itself to the effect that

failures to comply with the section of the Securities

Exchange Act here involved are not ''penal" or

'^unlawful" and do not even ''subject insiders to

injunctive proceedings." The pronouncement con-

tinues: "It [Sec. 16(b)] simply guards against the

use of inside information since such information is

not the personal property of the insiders them-

selves and since any profits resulting from its use

belong to the insiders no more than does the infor-

mation itself." The majority is not "swayed by this

characterization." I would accord it more weight.

Neither can I disregard the subsequent actions of

the Commission in ameliorating the effect of section

16(b) so far as purchases by corporate officers of

equities in their corporation or its subsidiaries pur-

suant to stock options, bonus plans, etc., are con-

cerned. 17 C. F. K., section 240.16b-3. While the

applicability of these actions is not too clear in the

case at hand, the amendments made by the Commis-

sion indicate to me that the policy of the Securities

Exchange Act with reference to transactions of the

kind here involved is not as well defined as the pre-

vailing opinion argues.

In my opinion, to allow this petitioner to deduct

for tax purposes the amount he was required to pay
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over to the corporation will in no way interfere with
the policy of the Securities Exchange Act of 1934.
The exaction of that statute is more remedial than
penal in providing that the profits of the transac-
tion inure to the corporation rather than to the in-
dividual, and the payment made should have been
allowed as a deduction.

AEUNDELL, VAN FOSSAN, BLACK, and
JOHNSON, J. J., agree with this dissent.

Served October 2, 1951.

The Tax Court of the United States

Washington

Docket No. 22322

WILLIAM F. DAVIS, JR.,

Petitioner,
vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION
Pursuant to the determination of the Court, as

set forth in its Findings of Fact and Opinion pro-
mulgated September 28, 1951, it is Ordered and De-
cided: That there is a deficiency in income tax for
the year 1946, in the amount of $5,834.78.

[Seal] /s/ MARION J. HARRON,
Judge.

Entered September 28, 1951.

Served October 2, 1951.
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In the United States Court of Appeals

for the Ninth Circuit

Tax Court Docket No. 22322

WILLIAM F. DAVIS, JR., Now Deceased, by the

Estate of William F. Davis, Jr., California

Trust Company, Executor,

Petitioner,

vs.

COMMISSIONER OP INTERNAL REVENUE,

Respondent.

PETITION FOR REVIEW

Taxpayer, William F. Davis, Jr., died June 14,

1951, during the pendency of this proceeding, and

the Estate of William F. Davis, Jr., by California

Trust Company, Executor, hereby files on behalf of

petitioner, William F. Davis, Jr., its petition for a

review by the United States Court of Appeals for

the Ninth Circuit of the decision by the Tax Court

of the United States rendered on September 28,

1951, 17 Tax Court No. 59, determining a deficiency

in the petitioner's Federal income tax for the calen-

dar year 1946, in the amount of |5,834.78, and re-

spectfully shows

:

I.

The petitioner, William F. Davis, Jr., now de-

ceased, was a resident of the County of Los Angeles,

State of California, and filed his Federal income

tax return for the calendar year 1946, with the Col-
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lector of Internal Revenue for the Sixth District of
California.

The petitioner herein, pursuant to the provisions
of Internal Revenue Code Section 1141(b)(1), re-
quests that the aforesaid decision of the Tax Court
of the United States be reviewed by the United
States Court of Appeals for the Ninth Circuit.

II.

Nature of the Controversy
The controversy involves the proper determina-

tion of the petitioner's liability for Federal income
taxes for the calendar year 1946.

Petitioner in the years 1945 and 1946, and for
many years prior thereto, was an officer and direc-
tor of United Drug, Inc. On October 25, 1945 and
December 1, 1945, he sold 1,000 shares of his stock
in the said corporation for $25,441.50. On Decem-
ber 31, 1945, less than six months thereafter, he pur-
chased 1,000 shares of the stock of said corporation
for $12,782.50. The 1,000 shares purchased on De-
cember 31, 1945, were purchased pursuant to the
terms of an executives' stock option plan adopted
by United Drug Company on February 15 1944
whereby petitioner was given an option to acquire
certain shares of United Drug, Inc., at $12.75 per
share. Under Section 16(b) of the Securities Ex-
change Act of 1934, which provides that any profit
realized by an officer or director of a corporation
from any purchase and sale, or sale and purchase
of the corporation's stock within a period of six
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months shall inure to and be recoverable by the cor-

poration, the petitioner thereupon became liable to

United Drug, Inc., lor $12,659.00, representing the

difference between the proceeds which he realized

from the sale of 1,000 shares and the price which he

subsequently paid for 1,000 shares. Petitioner's

basis for the 1,000 shares sold during the calendar

year 1945 was $4,971.88. On his Federal income

tax return for the year 1945, the petitioner reported

a long-term capital gain of |20,469.62 from the sale

of the 1,000 shares.

Pursuant to the terms of Section 16(b) of the

Securities Exchange Act of 1934, the treasurer of

United Drug, Inc., made a formal demand upon the

petitioner for $12,659.00, and on April 8, 1946, pe-

titioner delivered his certified check in said amount

to United Drug, Inc. Petitioner in preparing and

filing his Federal income tax return for the calendar

year 1946, claimed a deduction in the amount of

$12,659.00 respecting the amount paid by petitioner

to United Drug, Inc., as aforesaid, either as a busi-

ness expense under Section 23(a)(1), or as a loss

under Section 23(e). The Commissioner of Internal

Kevenue determined a deficiency in the income tax

liability of the petitioner for the year 1946 and dis-

allowed a deduction respecting the amount paid by

petitioner to United Drug, Inc.

III.

The said petitioner, being aggrieved by the find-

ings of fact and conclusions of law contained in the
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said findings and opinion of the Court, and by its

decision entered pursuant thereto, desires to obtain

a review thereof by the United States Court of Ap-
peals for the Ninth Circuit.

WILLIAM F. DAVIS, JR.,

Now Deceased, by the Estate of William P. Davis,

Jr., California Trust Company, Executor.

By /s/ C. L. PATTERSON,
Assistant Trust Officer.

Duly verified.

Received and filed T. C. U. S., December 19, 1951.

[Title of Tax Court and Cause.]

NOTICE OP PILING PETITION
POR REVIEW

To Chief Counsel,

Bureau of Internal Revenue,

Washington, D. C.

You are hereby notified that the petitioner has

heretofore filed with the Clerk of the Tax Court of

the United States at Washington, D. C, a petition

for review by the United States Court of Appeals
for the Ninth Circuit of the decision of the Tax
Court of the United States heretofore rendered in

the above-entitled cause. A copy of the petition for

review is hereto attached and served upon you.
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Dated at Los Angeles, California, this ITth day

of December, 1951.

Respectfully,

WILLIAM F. DAVIS, JR.,

Now Deceased, by the Estate of William F. Davis,

Jr., California Trust Company, Executor.

By /s/ C. L. PATTERSON,
Assistant Trust Officer.

Received and filed T. C. U. S., December 19, 1951.

In the Superior Court of the State of California,

in and for the County of Los Angeles

No. 319333

In the Matter of the Estate of

WILLIAM F. DAVIS, JR.,

Deceased.

LETTERS TESTAMENTARY

State of California,

County of Los Angeles—ss.

The Last Will of William P. Davis, Jr., deceased,

having been proved in the Superior Court of the

County of Los Angeles, State of California, Cali-

fornia Trust Company, who is named therein as

such, is hereby appointed Executor.

Witness: Harold J. Ostly, Clerk of the Superior

Court of the County of Los Angeles, with the Seal
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of the Court affixed the 13th day of July, A.D. 1951.

By Order of the Court.

[Seal] HAROLD J. OSTLY,
County Clerk.

By K. CLARK,
Deputy Clerk.

State of California,

County of Los Angeles—ss.

Wilfrid C. Dickie, being duly sworn deposes and
says :

That California Trust Company is a corpora-
tion and I am an officer thereof, to wit: the Assist-
ant Trust Officer, and make this oath both for
myself individually, and for and on behalf of said
corporation, and as the Assistant Trust Officer
thereof.

I Do Solemnly Swear that said corporation, Cali-
fornia Trust Company, will, and also that as the
Assistant Trust Officer thereof and also individually,
I will support the Constitution of the United States'
and the Constitution of the State of California, and
that said corporation will faithfully perform, ac-
cording to law, the duties of Executor of the' last
Will and Testament of William F. Davis, Jr., de-
ceased.

WILFRID C. DICKIE.



134 William F. Davis, Jr., etc., vs.

Subscribed and sworn to before me, this 13th day

of July, A.D. 1951.

[Seal] NINA M. LOMBAEDO,
Notary Public in and the County of Los Angeles,

State of California.

My Commission Expires Sept. 30, 1951.

State of California,

County of Los Angeles—ss.

I, Harold J. Ostly, County Clerk and ex-officio

Clerk of the Superior Court within and for the

County and State aforesaid, do hereby certify the

foregoing to be a full, true and correct copy of

the original Letters Testamentary granted herein,

as the same appears of record and on file in my

office. I further certify that said letters have not

been revoked and are still in full force and efOect.

In Witness Whereof, I have hereunto set my

hand and affixed the seal of the Superior Court,

this 13th day of August, 1951.

HAROLD J. OSTLY,

County Clerk.

By /s/ MARY J. TRUMBO,
Deputy Clerk.

[Endorsed] : Filed, County Clerk July 13, 1951.

Received and filed T.C.U.S. December 19, 1951.
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In the United States Court of Appeals
for the Ninth Circuit

Tax Court Docket No. 22322

WILLIAM P. DAVIS, JR., Now Deceased, by the

Estate of William F. Davis, Jr., California

Trust Company, Executor,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,

Respondent.

AFFIDAVIT OF SERVICE BY MAIL
State of California,

County of Los Angeles—ss.

Doris Litterly, being first duly sworn, says : That
afaant is a citizen of the United States and a resi-

dent of the county aforesaid; that affiant is over the
age of eighteen years and is not a party to the
above-entitled action; that affiant's business address
is: 523 West Sixth Street, Los Angeles 14, Califor-
nia

;
that on the 17th day of December, 1951, affiant

served the within Notice of Filing Petition for Re-
view, Petition for Review, and Designation of Con-
tents of Record on Review, on the Respondent in
said action, by placing a true copy thereof in an
envelope addressed to the attorney of record for
said Respondent at the office address of said attor-
ney, as follows: '^ Chief Counsel, Bureau of Internal
Revenue, Washington, D. C'; and by then sealing
said envelope and mailing same by registered
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United States mail at the city where is located the

office of the attorneys for the person by and for

whom said service was made.

That there is a delivery service by United States

mail at the place so addressed or there is a regular

communication by mail between the place of mailing

and the place so addressed.

/s/ DORIS LITTERLY.

Subscribed and Sworn to before me this 17th day

of December, 1951.

/s/ CARRIE N. KILBOURN,
Notary Public in and for

Said County and State.

Received and filed T. C. U. S., December 19, 1951.

[Title of Tax Court and Cause.]

CERTIFICATE

I, Victor S. Mersch, Clerk of The Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 26, inclusive, constitute and

are all of the original papers and proceedings, in-

cluding all original exhibits, (Petitioner's exhibits

1 thru 10, and Respondent's exhibits A thru G), ad-

mitted in evidence, on file in my office as the orig-

inal and complete record in the proceedings before

The Tax Court of the United States entitled :
''Wil-

liam F. Davis, Jr., now deceased, by the Estate of

William F. Davis, Jr., California Trust Company,

Executor, Petitioner, v. Commissioner of Internal
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Revenue, Respondent," Docket No. 22322 and in
which the petitioner in the Tax Court has initiated
an appeal as above numbered and entitled, to-

gether with a true copy of the docket entries in said
Tax Court proceeding, as the same appear in the
official docket book in my office.

In testimony whereof, I hereunto set my hand
and affix the seal of The Tax Court of the United
States, at Washington, in the District of Columbia,
this 18th day of January, 1952.

[Seal] /s/ VICTOR S. MERSCH,
Clerk, The Tax Court of

the United States.

[Endorsed]
: No. 13244. United States Court of

Appeals for the Ninth Circuit. William F. Davis,
Jr., now Deceased, by the Estate of William P.
Davis, Jr., California Trust Company, Executor^
Petitioner, vs. Commissioner of Internal Revenue,
Respondent. Transcript of the Record. Petition to'

Review a Decision of The Tax Court of the United
States.

Filed January 25, 1952.

PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13244

WILLIAM F. DAVIS, JR., Now Deceased, by the

Estate of William F. Davis, Jr., California Trust

Company, Executor,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STATEMENT OF POINTS

Now, comes William F. Davis, Jr., by the Estate

of William F. Davis, Jr., California Trust Com-

pany, Executor, the petitioner herein, by Adams,

Duque & Hazeltine, his attorneys, and hereby as-

serts the following errors which he intends to urge

on review by the United States Court of Appeals

for the Ninth Circuit of the decision of the Tax

Court of the United States rendered in the above-

entitled cause on September 28, 1951:

1. The Tax Court erred in determining that an

amount of $12,659.00 paid by petitioner during the

taxable year 1946 to United Drug, Inc., constituted

an improper deduction under section 23 of the In-

ternal Revenue Code.

2. The Tax Court erred in failing to allow the

deduction of said $12,659.00 either under sections

23(a) or (e) of the Internal Revenue Code.

3. The Tax Court erred in determining that the

payment of $12,659.00 required to be made by peti-



Commissioner of Internal Revenue 139

tioner to United Drug, Inc., was in the nature of a
penalty and the allowance of a deduction therefor
would be contrary to public policy

4. The Tax Court erred in entering its decision
wherein it ordered and decided that there is a de-
ficiency in income tax of $5,834.78, for the calendar
year 1946.

ADAMS, DUQUE &
HAZELTINE.

By BRYANT B. BURTON,
Attorneys for Petitioner, 523 West Sixth Street,

Los Angeles 14, California.

[Endorsed]
: Piled U. S. C. A., March 5, 1952.

[Title of Court of Appeals and Cause.]

DESIGNATION OP CONTENTS OP RECORD
Pursuant to Rule 19(6) of the Rules of the United

States Court of Appeals for the Ninth Circuit, the
petitioner hereby designates for inclusion in the
printed record on appeal the following portions of
the record, proceedings and evidence in this action:

1. The complete record and all the proceedings
and evidence in the action.

ADAMS, DUQUE &
HAZELTINE.

By BRYANT B. BURTON,
Attorneys for Petitioner, 523 West Sixth Street,

Los Angeles 14, Calif.

[Endorsed]: Piled U. S. C. A., March 5, 1952.
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[Title of Court of Appeals and Cause.]

STIPULATION

It Is Hereby Stipulated, by and between the par-

ties to the above-entitled action, through their re-

spective attorneys of record, that all of the exhibits

which were presented to the Tax Court of the

United States in the above-entitled action, all of

which are a part of the record on appeal in this ac-

tion, may be considered in their original form by

the Court of Appeals for the Ninth Circuit and that

said exhibits need not be printed.

Dated: April 22, 1952.

/s/ ELLIS N. SLACK,

Acting Assistant Attorney General, Attorney for

Commissioner of Internal Revenue.

ADAMS, DUQUE &

HAZELTINE.

By BRYANT R. BURTON,

Attorneys for Petitioner, 523 West Sixth Street,

Los Angeles 14, Calif.

So ordered:

/s/ WILLIAM DENMAN,
Chief Judge.

/s/ WILLIAM HEALY,

/s/ HOMER BONE,
United States Circuit Judges.

[Endorsed] : Filed U. S. C. A., April 28, 1952.














